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DIRECTORY  OF  THE  JODIGURY  DEPARTMENT 
OF  THE  STATEOF  ILLINOIS. 

COBBEGTBD  TO  SEPTBMBER  19,  1916. 


The  judiciary  department  of  tlie  State  of  Illinois  is  composed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (3)  Circuit  Courts; 
(4)  Courts  of  Cook  County;  (5)  City  Courts;  (6)  Municipal  Court 
of  Chicago;  (7)  County  and  Probate  Courts. 

(1)    THE  SUPREME  COUBT. 

The  Supreme  Court  consists  of  seven  Justices,  elected  for  a  term 
of  nine  years,  one  from  each  of  the  seven  diatrlcts  into  which  the 
State  Is  dlTlded.         ^^ 

Formerly  the  State  was  divided  into  three  grand  divisions,  South- 
ern, Central  and  Northern,  In  which  the  terms  were  held,  with  one 
devk  fior  eaidi  of  the  three  grand  divisions  elected  for  a  term  of  six 
years,  the  court  sitting  at  Mount  Vernon,  Springfield  and  Ottawa. 

In  1897  theae  dlvlalotts  were  consolidated  into  one,  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be  held 
in  the  dty  of  Springfield,  on  the  first  Tuesday  in  October,  December, 
Pelmiary,  April  and  June  of  eadi  year. 

BKPOBTEB. 

Samuel  P.  iBwm. « Bloomlngton. 

JUSTICES. 

Firtt  DUirict — ^Wabber  W.  Duncan Marlon. 

Second  District — ^William  M.  Fabmeb Vandalia. 

Third  Diitrict—FRAVK  K.  Dunn Charleston. 

Fourth  District — Gbobqe  A.  Cooke Aledo. 

Fifth  District — Chables  C.  Cbaio Galesbnrg. 

Si^th  District — James  H.  Cabtwbight Oregoit 

Seventh  District — Obbin  N.  Cabteb Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June 
term.  The  rule  of  the  court  Is  to  select  as  successor  to  the  presiding 
Justice  the  justice  next  In  order  of  seniority  who  has  not  served  as 
Chief  Justice  within  six  years  last  past  Mr.  Justice  Craig  is  the 
present  Chief  Justice. 

CUEBX. 

Gbables  W.  Vail,  Chicago. 

LIBBABIAN. 

Ralph  H.  Wilkin,  Springfield. 

'         (iii) 


iv  Appellate  Coubts  of  Illinois. 


(2)  APPELLATE  COURTS. 


These  Courts  are  held  by  the  Judges  of  the  CircuU  Courts  assigned 
by  the  Supreme  Court  for  a  term  of  three  years.  One  clerk  Is  elected 
in  each  district 

BEPOBTEBS. 

Beported  by  the  publishers*  editorial  staff. 


FIRST  DISTRICT. 
Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 
Clebk — James  S.  Mclnemey,  Michigan  Blvd.  Bldg.,  Chicago. 
Wm.  H.  McSubelt,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chi- 
cago. 
Jesse  Hoii)OM,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
WnxiAM  B.  Deveb,*  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

FIRST  BRANCH.** 

Albebt  C.  Babnes,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
John  P.  McGoobtt,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
Chables  a.  McDonald,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

SECOND  BRANCH.*** 

John  M.  O'Connob,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
Clabence  N.  Goodwin,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
Thomas  Tatlob,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 


SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb,  Du- 
Page,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendail,  Knox,  Lake,  La  Salle,  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Rock  Island, 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in 

April  and  October. 
Olbbk — Christopher  C.  Dufl^,  Ottawa. 

DoBBANCE  Dibell,  Presiding  Justice,  Joliet. 
Duane  J.  Oabnes,  Justice,  Sycamore. 
John  M.  Niehaus,  Justice,  Peoria. 

*  Appointed  October  11,  1916. 
**  This  court  is  a  branch  of  the  Appellate  Court  of  the  first  district, 
and  is  held  by  three  Judges  of  the  Circuit  Court,  designated  and 
assigrned  by  the  Supreme  Court  under  the  provisions  of  the  act  of  the 
General  Assembly,  approved  June  2,  1887.  Kurd's  Statutes,  1897,  608, 
Laws  of  1897.  185,  J.  &  A.  1*2981. 
•••Established  under  act  of  June  6,  1911,  J.  ft  A.  1  2989. 


CiBcurr  Courts. 


THIRD  DISTRICT. 
Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham- 
paign, Christian,  Clark,  Coles,  Cumberland,  DeWitt,  Douglas, 
Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan,  Maoon, 
Macoupin,  Mason,  McDonough,  McLean,  Menard,  Montgomery, 
Morgan,  Moultrie,  Piatt,  Pike,  Sangamon,  Schuyler,  Scott,  Shelby, 
Tazewell  and  Vermilion. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  first  Tuesdays 

in  April  and  October. 
C^XBK — George  L.  Tipton,  Springfield. 

Edgab  Eldbedoe,  Presiding  Justice,  Ottawa. 
Bmsbt  C.  Graves,  Justice,  Geneseo. 
Gkobge  W.  Thompson,  Justice,  Galesburg. 


FOURTH  DISTRICT. 

Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford, Edwards,  Effingham,  Fayette,  Franklin,  Gallatin,  Hamil- 
ton, Hardin,  Jackson,  Jasper,  Jefferson,,  Johnson,  Lawrence 
Bladison,  Marion,  Massac,  Monroe,  Perry,  Pope,  Pulaski,  Ran- 
dolph, Richland,  Saline,  St  Clair,  Union,  Wabash,  Washington, 
Wayne,  White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jefferson  County,  on  the  fourth  Tues- 
days in  March  and  October. 
Clxbk — Charles  C.  Johnson,  Mount  Vernon. 

Habbt  Hiobee,  Presiding  Justice,  Pittsfield. 
James  C.  McBbide,  Justice,  Taylorville. 
Fbankun  H.  Bogos,  Justice,  Urbana. 


(3)    CmCUIT  COURTS. 

Exclusive  of  Cook  County,  the  State  of  Illinois  is  divided  into 
seventeen  judicial  circuits,  as  follows :  * 

FIBST  CIBCTJIT. 

The  counties  of  Alexander,  Pulaski,  Massac,  Pope,  Johnson,  Union, 
Jackson,  Williamson  and  Saline. 
Judges:    A.  W.  Lewis,  Harrisbiirg. 

DEWnr  T.  Habtwell,  Marion. 
Wjixjam  N.  Butleb,  Cairo. 

SECOND  CIBCUIT. 

The  Counties  of  Hardin,   Gallatin,   White,   Hamilton,  Franklin, 
Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and  Craw- 
ford. 
Judges:    J.  C.  EUqleton,  Robinson. 
Juijus  C.  Keen,  Carmi. 
Chables  H.  Milleb,  Benton. 

•  Laws  1897.  188,  J.  A  A.  1  3070. 


vi  CiBcuiT  Courts. 


THIKD   CIBCUIT. 

The  countieB  of  Randolph,  Monroe,   St  Clair,  Madison,   Bond, 
Washington  and  Perry. 
Judges:    Louis  Bebnbbuteb,  Nashville. 

Gboboe  a.  Cbow,  East  St  Louis. 

J.  F.  GiLLHAif,  Edwardsville. 

FOJBTH  CIBOUIT. 

The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Efllngham,  Jasper, 
Montgomery,  Shelby  and  Christian. 
Judges :    Wm.  B.  Wrioht,  Effingham. 

James  C.  McBeioe,  Tayloryllle. 

Thomas  M.  Jett,  Hillsboro. 

FIFTH  CIBCUIT. 

Tue  counties  of  Yermilion,  Edgar,  Clark,  Cumberland  and  Coles. 
Judges:    John  H.  Marshall,  Charleston. 

Walteb  Bbeweb,  Toledo. 

Augustus  A.  Pabtlow,  Danville. 

sixth  CIBCUIT. 

The  counties  of  Champaign,  Douglas,  Moultrie,  Macon,  DeWitt  and 
Piatt 
Judges:    Geo.  A.  Sentel,  Sullivan. 

Wm.  K.  Whitfield,  Decatur. 

Fbankun  H.  Boggs,  Urbana. 

SEVENTH  CIBCUIT. 

The  counties  of  Sangamon,  Macoupin,  Morgan,  Scott,  Greene  and 
Jersey. 
Judges:    James  A.  Cbeighton,  Springfield. 

Fbank  W.  Bubton,  Carlinvillel 

XoBMAN  L.  Jones,  Carrollton. 

EIGHTH  ciBcurr. 

The  counties  of  Adams,  Schu^ier,  Mason,  Cass,  Brown,  Pike,  Cal- 
houn and  Menard. 
Judges:    Habbt  Higbeb,  Pittsfleld. 

Albebt  Akebs,  Quincy. 

Gut  R.  Williams,  Havana. 

NINTH  CIBCUIT. 

The  counties  of  Knox,  Warren,  Henderson,  Hancock,  McDonou^ 
and  Fulton. 
Judges :    Geobge  W.  Thompson,  Galesburg. 

Habbt  M.  Waogoneb,  Macomb. 

RoBEBT  J.  Gbieb,  Monmouth. 


CiBCuiT  Courts.  vii 
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TENTH   CIBCUIT. 

The  cotmtleB  of  Peoria,  Marshall,  Putnam,  Stark  and  TazewelL 
Judges.    John  M.  Niehaus,  Peoria. 
Theodobe  N.  Green,  Pekin. 
Clyde  E.  Stone,  Peoria. 

ELEVENTH  CIBCUIT. 

The  counties  of  McLean,  Livingston,  Logan,  Ford  and  Woodford. 
Judges:    Sain  Weltt,  Bloomington. 

Geoboe  W.  Patton,  Pontiac. 

Thomas  M.  Habbis,  Lincoln. 

TWELFTH  CIBCUIT. 

The  counties  of  Will,  Kankakee  and  Iroquois. 
Judges:    Dobbance  Dibeli^  Joliet 

Abthub  W.  Deselm,  Kankakee. 

Fbank  L.  Hoopeb,  Watseka. 

THIBTEENTH  CIBCUIT. 

The  counties  of  Bureau,  La  Salle  and  Grundy. 
Judges:    Samuel  C.  Stouqh,  Morris. 

Joe  a.  Davis,  Princeton. 

Edoab  Eldbedoe,  Ottawa. 

FOUBTEENTH   CIBCUIT. 

The  counties  of  Bock  Island,  Mercer,  Whiteside  and  Henry. 
Judges:    William  T.  Ghubch,  Aledo. 

Fbank  D.  Ramsat,  Morrison. 

Emebt  C.  Gbaves,  Geneseo. 

fifteenth  CIBCUIT. 

The  counties  of  Jo  Daviess,  Stephenson,  Carroll,  Ogle  and  Lee. 
Judges:    Richabo  S.  Farband,  Dixon. 

James  S.  Baume,  Galena. 

OscAB  E.  Heabd,  Freeport. 

SIXTEENTH    CIBCUIT. 

The  counties  of  Kane,  Du  Page,  De  Kalb  and  Kendall. 
Judges:    Clinton  F.  Ibwin,  Elgin. 

DuANE  J.  Cabnes,  Sycamore. 

BIazzini  Slusseb,  Wheaton. 

seventeenth  CIBCUIT. 

The  counties  of  Winnebago,  Boone,  McHenry  and  Lake. 
Judges:    Abthub  H.  Frost,  Rockford. 

Chables  H.  Donnelly,  Woodstock. 
'    Clahud  C.  Bdwabds,  Waukegan. 
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Courts  of  Cook  County. 
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(4)    COURTS  OF  COOK  COUNTY. 


The  State  Constitution  recognizes  Cook  county  as  one  Judicial 
circuit  and  establishes  the  Circuit,  Criminal  and  Superior  Courts 
of  said  county.  The  Criminal  Court  has  the  Jurisdiction  of  a  Cir- 
cuit Court  in  criminal  and  quasi-criminal  cases  only,  and  the  judges 
of  the  Circuit  and  Superior  Courts  are  Judges,  ex-offldo,  of  the 
Criminal  C6urt 

CRIMINAL  COURT. 
Clebk — ^Fbank  J.  Walsh,  Criminal  Court  Building,  Chicago. 

CIRCUIT  COURT. 
Clebk — John  W.  Rainxt,  County  Building,  Chicago. 


JT7DQE8. 


Richard  S.  Tuthux, 
Jesse  A.  Baldwin, 
Fbaitk  Bakeb,* 

KiCKHAM  SOANLAN, 

Thomas  G.  Windes, 
Mebbitt  W.  Pinckwet, 
Jesse  Holdom, 
ViCTOB  P.  Abivold, 
David  M.  Bbothebs, 
Chas.  M.  Thomson, 


David  F.  Matchett, 
John  Gmeoivs, 
lookwood  honobe, 
Geobob  Kebstbn, 
John  P.  MoGoobtt, 
Fbedebiok  a.  Smith, 
Chables  M.  Walkeb, 
Geo.  F.  Babbbtt, 
Thomas  Tatlob,  Jb., 
oscab  m.  tobbison. 


SUPERIOR  COURT. 
CucBK — ^RioHABD  J.  McGbath,  Couuty  Building,  Chicago. 


judges. 


William  H.  McSubelt, 
John  M.  O^Connob, 
Theodobe  Bbentano, 
Joseph  Sabath, 
Robert  E.  Tubnet, 
William  Fenimobe  Coopeb, 
William  E.  Deveb, 
Martin  M.  Gbidlet, 
Chables  A.  McDonald, 


Mabous  a.  Kavanaoh, 
Joseph  H.  Fitch, 
Henbt  V.  Fbebman, 
Albebt  C.  Babnes, 
Hugo  Pam, 
M.  LL  McKinlbt, 
Clabence  N.  Goodwin, 
Chables  M.  Foeu^ 
Denis  E.  Sullivan. 


•  Died  July  9.  1916. 
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(5)    CITY  COURTS. 


City  CoiirtB  existing  prior  to  the  Gonstitution  of  1870  were  con- 
tinned  until  abolished  by  the  qualified  voters  of  the  city.  These 
courts  may  now  be  established  under  Sec  21  of  Chap.  87,  R.  S.,  J.  & 
A.  f  3309,  and  when  so  established  have  Jurisdiction  as  defined  by 
Sec.  1  of  an  act  entitled  *'An  Act  in  relation  to  courts  of  record  in 
cities,**  approved  May  10,  1901,  J.  ft  A.  f  8289. 

THE  CITY   COUBT  OF  ALTON. 
James  E.  Dunnigan,  Judge.  Allan  6.  MaoDonald,  Clerk. 

THB  CITY  COUBT  OF  AUBOBA. 
Bdwabd  H.  Manoan,  Judge.  W.  O.  Flannioan,  Clerk. 

THE  CITY  COUBT  OF  BEABDSTOWN. 
J.  J.  CooKB,  Judge.  John  Listm ann,  Clerk. 

THE  CITY  COUBT  OF  BENTON. 
E.  B.  Hickman,  Judge.  Loran  Mobgan,  Clerk. 

THE  CITY  COUBT  OF  CANTON. 
H.  C.  M(»AN,  Judge.  A  C.  Shipley,  Clerk. 

THE  CITY  COUBT  OF  CABBONDALE. 
Hbbbibt  A«  Hats,  Judge.  Dallas  Meisenheimeb,  Clerk. 

THE  CITY  COUBT  OF  CENTBALIA. 
Albebt  D.  Bodenbebg,  Judge.  Gut  C.  Livesat,  Clerk. 

THE  CITY  COUBT  OF  CHABLESTON. 
Chaslbs  a.  Quackbnbush,  Judge.   6oba  Daniels,  Clerk. 

THE  CITY  COUBT  OF  CHICAGO  HEIGHTS. 
Chabues  H.  Bowles,  Judge.  Edwabd  H.  Kibgis,  Clerk. 

THE  CITY  COUBT  OF  DEKALB. 
Habbt  W.  McEwen,  Judge.  John  C.  Killian,  Clerk. 

THE  CITY  COUBT  OF  DU  QUOIN. 
Benjamin  W.  Pope,  Judge.  Habbt  Babbett,  Clerk. 

THB  CITY  COUBT  OF  EAST  ST.  LOUIS. 
H.  L.  Bbowning,  William  J.  Veach,  Clerk. 

W.  M.  Vandeventeb,  Judges. 

THB  CITY  COUBT  OF  BLOIN. 
FiANK  E.  Shopen,  Judge.  Chables  S.  Mote,  Clerk. 

THE  CITY  COUBT  OF  GBANITE  CITY. 
M.  B.  SuLUYAN,  Judge.  Jack  Mellon,  Clerk. 

THE  CITY  COUBT  OF  HABBISBUBG. 
Wm.  H.  Pabish,  Jb.,  Judge.  Homeb  Waoe,  Clerk. 

THE  CITY  COUBT  OF  HEBBIN. 
BOBBBT  T.  Cook,  Judge.  Anna  Dale,  Clerk. 


Municipal  Coubt  of  Chicago. 


THE  city  court  OF  JOHNSTON  CITY, 
J.  H.  Clayton,  Judge.  J.  E.  Sullins,  Clerk. 

THE  CITY  COUBT  OF  KEWANEE. 
H.  Stebuno  Pomebot,  Judge.  Charles  L.  Rowley,  Clerk. 

THE  CITY  COURT  OP  LITCHFIELD. 
Dan  W.  Maodqx,  Judge.  Laubetta  Salzman,  Clerk. 

THE  CITY  COURT  OF  MACOMB. 
JosiB  Westtall,  Judge.  Wm.  B.  Mabtin,  Clerk. 

THE  CITY  COURT  OF  MARION. 
W.  O.  PoTTEB,  Judge.  Geo.  T.  Carter,  Clerk. 

THE  CITY  COURT  OP  MATTOON. 
John  McNutt,  Judge.  Thomas  M.  Lytle,  Clerk. 

THE  CITY  COURT  OP  MOUNE. 
G.  O.  DiETZ,  Judge.  Geo.  A.  Schraoeb,  Clerk. 

THE  CITY  COURT  OF  PANA. 
J.  H.  FoBNOFF,  Judge.  G.  W.  Mabsland,  Clerk. 

THE  CITY  COURT  OF  SPRING  VALLEY. 
William  H.  Hawthorne,  Judge.      Pkteb  Rolands,  Clerk. 

THE  CITY  COURT  OF  STERLING. 
Carl  E.  Sheldon,  Judge.  Eabl  L.  Hess,  Clerk. 

THE  CITY  COURT  OF  WEST  FRANKFORT. 
H.  R.  Dial,  Judge.  Peabl  Beattie,  Clerk. 

THE  CITY  COURT  OF  ZION  CITY. 
V.  V.  Babnes,  Judge.  O.  L.  Spbboheb,  Clerk. 


(6)    MUNICIPAL  COUBT  OF  CHICAGO 


Establlahed  by  Act  of  BCay  18,  1905   (L.  1906,  p.  158),  J.  Jb  A. 
3313  €i  8€q. 

Fbank  p.  Danisch,  Clerk. 
ohief  justice. 
Habbt  Olson. 


Habbt  Bf.  Fishsb 
Edwabd  T.  Wade 
John  K.  Pbindivi;<le 
Joseph  P.  Raffebty 
John  Coubtnet 
John  J.  Sullivan 
John  A.  Mahqney 
WiLUAif  N.  Gemmiix. 
Fbank  H.  Gbaham 
David  Sullivan 
Hugh  J.  Keabkb 


associate  JUDQE6. 

Joseph  S.  LaBut 
John  R.  Newcomeb 
John  9.  Caveblt 
Chas.  a.  Williams 
Jacob  H.  Hopkins 
Habbt  P.  Dolan 
J.  W.  Beckwith 
James  C.  Mabtin 
Abnold  Heap 
John  J.  Roonkt 


Samuil  H.  Tbudb 
Lbo  Dotlb 
Edmund  K.  Jabecki 
Chables  N.  QoopNOW 
Patbick  B.  Flanagan 
Dennis  W.  Suluvan 
Shebidan  B.  Fby 
John  Stelk 
Joseph  Z.  Uhub 
Hosea  W.  Wells 
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(7)  COUNTY  AND  PROBATE  COUBTS. 

TOPICAL  INDEX 


In  the  counties  of  Cook,  Kane,  La  Salle,  Madison,  Peoria,  Rock 
Island,  Sangamon,  St  Clair,  Vermilion  and  Will,  each  haying  a 
population  of  over  70,000,  prbbate  courts  are  established,  distinct 
from  the  county  courts.  In  tlie  other  counties  the  county  courts 
have  jurisdiction  In  all  matters  of  probate.  (Laws  1881,  72),  J.  & 
A.  f 3269. 

#UD0E8.  COUNTIES.  COUIlTlr  BEATS. 

Ltmah  McCabl Adams   Qulncy. 

Miles  F.  Gildebt Alexander  Cairo. 

Wm.  H.  Dawdy Bond .Greenville. 

Wm.  C.  De  Wolf Boone Belvidere. 

WiLLABD  Y.  Bakeb Browu    Mt  Sterling. 

James  R.  Pbichabd .Bureau  Princeton. 

John  Day,  Jb Calhoun Hardin. 

Abthub  J.  Gbay Carroll  Mt.  Carroll. 

Chables  M,  Mabtin Cass Virginia. 

Boy  C.  Fbeeman Champaign   Urbana. 

Chables  A.  Pbate^ Christian  Taylorvllle. 

A.  L.  RuTFNEB. Clark    Marshall. 

John  L.  Boyles Clay   Louisville. 

Jambs  Allen Clinton    Carlyle. 

John  P.  Habbah Coles    Charleston. 

Thomas  F.  Scully Cook Chicago. 

Henby  Hobneb,  Pro.  J Cook  Chicago. , 

DuANE  Gaines Crawford  Robinson. 

Stephen  B.  Rabiden Cumberland    Toledo. 

William  L.  Pond DeKalb    Sycamore. 

Feed  C.  Hnx DeWitt    Clinton. 

D.  H.  Wamsley Douglas   Tuscola. 

S.  L.  Rathje DuPage   Wheaton, 

Daniel  V.  Dayton.... Edgar  Paris. 

Peteb  C.  Waltebs Edwards    Albion. 

Babney   Ovebbeck E^ffingham    Efltogbam. 

Jebome  G.  Wills Fayette    Vandalia. 

M.  L.  McQcisTON Ford  Paxton. 

Nealy  I.  Glenn Franklin   Benton. 

HcmEBT  S.  Boyd Fulton    Lewistown. 

Gboboe  L.  Houston Gallatin  Shawneetown. 

Thomas   Henshaw Greene   CarroUton. 

Geoboe  Bedfobd Grundy    MofiiS. 

J.  S.  Sneed Hamilton  McLeansborO. 

E.  W.  Dunham Hancock    Carthage. 
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JUDGES.  COUNTIES.  COUNTY  SEATS. 

Abthub  a.  Miles Hardin Elizabethtowiu 

RuFUS  F.  Robinson Henderson    Oqua wka. 

Leonabd  E.  Tbllebn Henry    Cambridge. 

John  H.  Gillan Iroquois Watseka. 

WniABD  F.  Ellis.  . . ! Jackson  Murphysboro. 

Habbt  C.  Davidson Jasper    Newton. 

Andbew  D.  Webb Jefferson   Mt.  Vernon. 

Habet  W.  Pogue Jersey    Jer^eyville. 

F.  J.  Campbell .Jo  Daviess Galena. 

J.  F.  HiGHT Johnson  Vienna. 

S.  N.  HoovEB Kane Geneva.  . 

John  H.  Williams,  Pro.  J . . .  i:^ue Geneva. 

Jat  H.  Mebbill.  . .  .* Kankakee   Kankakee. 

Clabence  S.  Williams Kendall   Galesburg. 

R.  C.  Rice Knox Yorkville. 

Pebby  L.  Pebsons Lake  Waukegan. 

Henbt  Mato r^  Salle Ottawa. 

Albebt  T.  Labdin,  Pro.  J f^  Salle Ottawa. 

Otto  W.  Longneckeb L.awrence Lawrenceville. 

John  B.  Cbabtbee. r.«ee   Dixon. 

B.  R.  Thompson Livingston    ^ontiac. 

Chables  J.  Gehlbach r^gan Lincoln. 

John  H.  McCoy Macon    Decatur. 

Andbew  J.  Duooan Macoupin Carlinville. 

H.  B.  Eaton Madison  Edwardsville. 

Joseph  P.  Stbeubeb,  Pro.  J. . .  Madison  Edwardsville. 

William  G.  Wilson Marion  Salem. 

Daniel  H.  Gbegg Marshall    Lacon. 

James  A.  McComas Mason    Havana. 

Lannes  p.  Oakes Massac Metropolis. 

Chables  I.  Imes McDonough Macomb. 

David  T.  Smiley McHenry   Woodstock. 

James  C.  Riley McLean   BloomingtoQ. 

Jesse  M.  Ott Menard    Petersburg. 

F.  L.  Chubch Mercer   Aledo. 

Henby   Schneideb Monroe Waterloo. 

J.  T.  McDavid Montgomery   HlUsboro. 

Wm.  E.  Thomson Morgan    Jacksonville. 

John  T.  Gbideb Moultrie    Sullivan. 

Fbank  E.  Reed Ogle   Oregon. 

Chesteb  F.  Babnett Peoria    Peoria. 

Walteb  a.  Clinch,  Pro.  J. . . .  Peoria    Peoria. 

Louis  R.  Kelly Perry   Pinckneyville. 

Wm.  a.  Doss Piatt Monticello. 

Paul  F.  Gbotb Pike   Pittsfleld. 

Benj.  F.  Andebson Pope  Golconda. 
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JUDGES.  COUNTIES.  COUNTY  SEATS. 

Fbed  Hood Pulaski    Mound  City. 

IBVING  E.  Bboaddus Putuam   Hennepin. 

Wm.  M.  Shuwebk Randolph  Chester. 

RoBT.  B.  Witcheb. Richland   Olney. 

Nels  a.  Labson Rock  Island Rock  Island. 

Benj.  S.  Bell,  Pro.  J Rock  Island Rock  Island. 

Ohas.  D.  Stilwell Saline  Harrisburg. 

John  B.  Weaver Sangamon  Springfield. 

G.  H.  Jenkins,  Pro.  J Sangamon Springfield. 

John  C.  Work Schuyler    Rushville. 

F.  C.  Funk Scott Winchester. 

A.  J.  Steidlet Shelby    Shelbyville. 

Frank   Thomas Stark   Toulon. 

Joseph  B.  Messick St.  Glair Belleville. 

Frank  Pebrin,  Pro.  J St  Clair Belleville. 

RoscoB  J.  Carnahan  ........  Stephenson   Freeport 

James  M.  Rahn Tazewell    Pekin. 

Monroe  C.  Crawford Union   Jonesboro. 

Lawrence  T.  Allen Vermilion    Danville. 

W.  J.  Book  WALTER,  Pro.  J. . . .  Vermilion    Danville. 

W.  S.  WiLLHiTE Wabash   Mt.  Carmel. 

L.  E.  Murphy. Warren Monmouth. 

W.  P.  Gbeen Washington    Nashville. 

J.  V.  Heidingeb Wayne  Fairfield. 

J.  M.  Endicott White Carmi 

Wm.  a.  Blodqett .Whiteside   Morrison. 

Geobox  J.   Gowmo. Will    Joliet 

John  B.  Ftthian,  Pro.  J Will    Joliet. 

W.  F.  Slatbb Williamson  Marion. 

Louis  M.  Reckhow Winnebago    Rockford. 

Abthur  G.  Fobt Woodford   Eureka. 


APPELLATE  COURT  CASES  PASSED  ON  BY 

THE  SUPREME  COURT 

As  reviewed  by  the  Supreme  Court,  showing  the  result  of  sadi 
review,  whPetlier  affirmed,  modified,  dismissed  or  reversed,  with  refer- 
ences to  the  reports  where  such  cases  may  be  found.  Table  also 
shows  esses  in  which  certiorari  has  been  applied  for  and  denied, 
thus  rendering  the  decision  of  the  Appellate  Court  final.  (See  Sec. 
121  Practice  Act,  J.  &  A.  f  8668.) 

A 

Abhan  €Ft  al.  v.  Grassie  et  al 191  HI.  App.  577 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Advance  Amusement  Co.  v.  Franke.  .188  111.  App.  457 

Affirmed,'  268  III.  579. 

Alien  V.  U.  S.  Fidelity  &  Guaranty 
Co 193  lU.  App.  193 

Affirmed,  269  111.  234. 

Alton  Granite  &  St.  Lords  Traction 
Co.  ads.  Reynolds 194  HI.  App.    87 

Reversed  and  remanded,  273  111.  207. 

American  Heating  &  Plumbing  Corp. 
V.  Salomon  &  Co 195  HI.  Appw  297 

Certiorari  dismissed  for  want  of  Ju'risdictiaiL 

American  Trust  &  Savings  Bank  ads. 
Callagan  et  al 196  HI.  App.  102 

Certiorari  denied  by  Supreme  Court  (massing  opinion  final). 

American  Well  Works  ads.  Erickson .  196  HI.  App.  346 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Anderson  ads.  Miller  et  al 189  HI.  App.    72 

Reversed  and  remanded  with  directions,  269  IlL  608. 

Apitz  V.  Knights  of  Honor 196  HI.  App.  278 

Affirmed,  274  IlL  196. 

Aranoff  v.  Major 194  HI.  App.  618 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Arkley  v.  Niblack 193  HI.  App.  636 

PeUtion  denied,  272  111.  356. 

Arnold  v.  Dodson 193  HI.  App.    62 

Affirmed.  272  111.  877. 

Atkinson    v.    National    Council    of 
Knights  &  Ladies  of  Security 193  HI.  App.  215 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

(xiv) 
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B 

Baker  et  aL  ads.  Tnunans  Pioneer 
Stud  Farm 193  IlL  App.  598 

Certiorari  denied  by  Supreme  Ck>urt  (making  opinion  final). 

Baltimore  &  Ohio  B.  B.  Co.  ads.  Wil- 
son   194  111.  App.  491 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Barber  v.  Trarelers'  Ins.  Co 195  IlL  App.  270 

Certiorari  dismissed  for  want  of  Jurisdiction. 

Barnard  t.  Springfield  &  N.  E.  Trao- 
tion  Co 194  HL  App.  218 

Afllrmed,  2T4  lU.  148. 

Barnes  ads.  Smiley 196  HI.  App.  530,  536 

<}tftiorari  denied  by  Supreme  Court  (making  opinion  final). 

Bartelmann  Co.  ads.  Christensen 195  111.  App.  232 

Beversed  and  remanded  with  directions,  273  III.  846. 

Bartholomae  &  Boesing  Brewing  & 
Malting  Co.  v.  Modzelewski  et  al . .  192  HI.  App.  162 

Afflnned,  268  lit  589. 

Bartholomae  &  Boesing  Brewing  & 
Malting  Co.  v.  South  Side  Trust 
ft  Savings  Bank 194  HI.  App.  654 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Bartlett  ads.  Cobe .191  HI.  App.  242 

Afilrmed,  270  111.  61. 

Baxter  v.  City  of  Venice 194  111.  App.,  62 

Affirmed,  271  111.  288. 

Becker  V.  Sanitary  Dist  of  Chicago..  194  111.  App.  639 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Belleville  Sav.  Bank  ert  aL  v.  Meroan- 
tik  Trust  Co.  et  al 194  HL  App:  175 

Qartionoi  denied  by  Supreme  Court  (making  opinloA  final). 

Belt  ads.  People 193  IIL  App.  586 

Affirmed,  271  111.  342. 

Berkshire  Warehouse  Co.  v.  Hilger 
ft  Co. 190  m.  App.    49 

Affirmed,  266  111.  468. 

Bigelow  y.  Bumside  et  al 193  HI.  App.  302 

Affirmed,  269  111.  324. 

BiUfaoard  Pub.  Co.  v.  McCarahan. .  .192  BL  App.  384 

Certiorari  dMiied  by  Supreme  CTourt  (making  opinion  final). 
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Bloomington  &  N.  Railway  &  Light 
Co.  ads.  Pressley 193  111.  App.  582 

Reversed  and  remanded,  271  III.  622. 

Blumenberg  ads.  People 193  HL  App.  119 

Reversed  and  remanded,  271  IlL  180. 

Board  of  Education  ads.  Rosenthal 
etaL 190  HI.  App.  167 

Affirmed,  270  111.  380. 

Bouffleur  ads.  Cowan 192  111.  App.    21 

Certiorari  denied  by  Supreme  Conrt  (making  opinion  final). 

Brandenstein  et  al.  v.  Rasmussen  Co .  192  lU.  App.  545 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Branderslev  v,  Branderslev 191  111.  App.  562 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Brogfen  et  al.  ads.  Dells  et  al 192  111.  App.  581 

CTertiorari  denied  by  Supreme  Court  (making  opinion  final). 

Brown  et  al.  ads.  People 104  111.  App.  246 

Appeal  dismissed,  272  IlL  146. 

Buck  V.  Rosenthal 192  BL  App.  393 

Affirmed,  273  111.  184. 

Burke  v.  Toledo,  P.  &  W.  Ry.  Co. . .  .190  BL  App.  419 

Affirmed,  268  111.  614. 

Bums  et  al.  v.  Myers  et  al 191  HI.  App.  518 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Burnside  et  al.  ads.  Bigelow 193  IlL  App.  302 

Affirmed,  269  lU.  824. 

Burr  V.  Royal  League 193  Bl.  App.  238 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

c 

Callagan  et  al.  v.  American  Trust  & 
Savings  Bank 196  111.  App.  102 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Calumet  &  Chicago  Canal  Dock  Co. 
et  al.  V.  Davis. . . . ; .192  Bl.  App.  613 

Reversed  and  remanded,  273  111.  318. 

Carlson  ads.  Zimmer 192  HI.  App.  466 

Certiorari  d^iied  by  Supreme  Court  (making  opinion  final). 

Case  V.  Emerson-Brantingham  Co.  ..195  Bl.  App.  209 

Affirmed,  268  111.  M. 

Casey  v.  Chicago  Rys.  Co 190  BL  App.    56 

Reversed  and  remanded,  268  III.  386. 
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C.  F.  Massey  Co.  ads.  Schaffner 189  III.  App.  391 

Affirmed,  270  111.  207. 

Chicago  &  Erie  B.  B.  Co.  ads.  Bich- 
ter  191  lU.  App.  538 

Affirmed,  273  III.  625. 

Chicago  &  Illinois  Midland  By.  Co. 
kds.  Fesser 193  HI.  App.  432 

Affirmed,  267  111.  418. 

Chicago  City  By.  Co.  ads.  Devine 195  HI.  App.  305 

Certiorari  denied  b^  Supreme  Court  (making  opinion  final). 

Chicago  City  By.  Co.  ads.  Fellows- 
Kimbrough 190  111.  App.    17 

Reversed  and  remanded,  272  111.  71. 

Chicago  City  By.  Co.  ads.  Healy 196  HI.  App.  1 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Chicago  City  By.  Co.  ads.  Hutchison .  192  111.  App.  464 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Chicago  City  By.  Co.  ads.  Murphy ...  191  HI.  App.  431 

CTertlorarl  denied  by  Supreme  Court  (making  opinion  final). 

Chicago  City  By.  Co.  ads.  Pattison. . .  195  111.  App.  527 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Chicago  City  By.  Co.  ads.  Wende. . .  .192  111.  App.  164 

Reversed  and  remanded,  271  111.  437. 

Chicago  Leagae  Ball  Club  ads.  Hof- 
man 195  111.  App.  249 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Chicago,  Peoria  &  St.  L.  B.  Co.  ads. 
White 196  HI.  App.  459 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Chicago  Bys.  Co.  ads.  Casey 190  111.  App.    56 

Reversed  and  remanded,  269  111.  386. 

Chicago  Bys.  Co.  ads.  Clark 192  111.  App.  358 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Chicago  Bys.  Co.  ads.  Gilhnan 185  HI.  App.  396 

Reversed  and  remanded,  268  111.  305. 

Chicago  Bys.  Co.  ads.  Korn 191  HL  App.  498 

Affirmed,  271  111.  329. 

Chicago  Bys.  Co.  ads.  Maher 192  HI.  App.  596 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Chisholm  v.  First  Nat.  Bank  of  Le- 
roy 190  lU.  App.  354 

Reversed  and  remanded,  269  111.  110. 
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Christenseu  v.  Bartelmami  Co 195  HI.  App,  232 

Reversed  and  remanded  with  directions,  273  III.  346. 

City  of  Aurora  ads.  Swenson 196  HI.  App.    83 

Certiorari  denied  by  Supreme  Coart  (making  opinion  Qnal), 

City  of  Charleston  ads.  Eastern  Illi- 
nois State  Normal  School 193  HI.  App.  600 

Affirmed,  271  111.  602. 

City  of  Chicago  ads.  Enberg 191  111.  App.  101 

Reversed  and  remanded  with  directions,  271  III.  404. 

City  of  Chicago  ads.  Mecartney 194  HI.  App.  592 

Reversed  and  remanded,  273  111.  276. 

City  of  Chicago  ads.  Thomas 194  111.  App.  526 

Affirmed,  273  111.  479. 

City  of  Venice  ads.  Baxter 194  111.  App.    62 

Affirmed,  271  lU.  233. 

aaflfy  V.  Farrell 196  111.  App.  239 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Claney  ads.  Soden 185  111.  App.  596 

Affirmed,  269  IlL  98. 

Clark  V.  Chicago  Bys.  Co 192  HI.  App.  358 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Clark  et  al.  ads.  Stewart 194  111.  App.      2 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Cobe  V.  Bartlett 191  HI.  App.  242 

Affirmed,  270  111.  61. 

Commissioners  of  Highways  et  al. 
ads.  Posey 196  HI.  App.  597 

Reversed  and  remanded  with  directions,  274  111.  80. 

Commons  v.  Snow. 194  111.  App.  569 

Certiorari  denied  by  Supreme  Court  for  want  of  jurisdiction 

(making  opinion  final). 

Commonwealth  Tnist  Co.  et  al.  ads. 
Owens 196  HI.  App.  571 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Connell  ads.  Weltz 196  111.  App.  211 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

County  of  Lake  v.  Westerfield 196  HI.  App.  432 

Affirmed,  273  III.  124. 

Cowan  V.  Bouffleur 192  111.  App.    21 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

CrUly  ads.  Fox  et  al 192  111.  App.  301 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 


/ 
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Danville  Collieries  Coal  Co.  ads.  Lev- 
erich 193  111.  App.  627 

Ortlorari  denied  by  Saprenie  Coart  (making  opinion  final). 

Danville,  Urbana  &  Champaign  Ry.    / 
Co.  ads.  Gray  Coal  Co 194  HI.  App.    11 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Danbe  v.  Kuppenheimer  et  al 195  111.  App.    99 

Affirmed,  272  111.  350. 

Davis  ads.  Calnmet  &  Chicago  Canal 
Dock  Co.  et  al 192  HL  App.  613 

Reversed  and  remanded,  273  111.  318. 

Delaney  v.  McNeil  &  Higgins  Co.  et 
aL 195  111.  App.  524 

Certiorari  denied  by  Supreme  Conrt  (making  opinion  final). 

Dells  et  al.  v.  Brogfen  et  al 192  111.  App.  581 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Devine  v.  Chicago  City  By.  Co 195  111.  App.  305 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Devine  ads.  La  Page's  Estate,  In  re.  195  111.  App.  140 

(Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Devine  v.  Bosenbaum  Bro's 192  111.  App.    30 

Reversed  and  remanded,  271  111.  354. 

Dodson  ads.  Arnold 193  HL  App.    62 

Affirmed,  272  111.  377. 

Donbet  v.  Donbet 196  Dl.  App.  289 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Dougherty  et  al.  ads.  Bice 194  Dl.  App.  462 

Ortiorari  denied  by  Supreme  Court  (making  opinion  final). 

Dnnham  v.  Slaughter .190  111.  App.  497 

Reversed,  268  DL  625. 

Dnnlap  v.  Savage 196  HI.  App.  378 

Certiorari  d«aled  by  Supreme  CkKirt  (making  opinion  final). 


E 
Earle  et  aL  ads.  Vossler 194  HI.  App.  522 

Affirmed.  273  111.  807. 

East  St.  Louis  Pub.  Co.  ads.  Hagen 
Paper  Co. 190  111.  App.  581 

Affirmed,  260  IlL  53S. 
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Eastern  Illinois  State  Normal  School 
V.  City  of  Charleston 193  111.  App.  600 

Affirmed,  271  IlL  002. 

Emerson-Brantingham  Co.  ads.  Case .  195  111.  App«  209 

Affirmed,  209  III.  94. 

Employers*  Liability  Assur.  Corpo- 
ration V.  Kelly-Atkinson  Const.  Co.l95  111.  App.  620 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Enberg  v.  City  of  Chicago 191  HI.  App.  101 

Reversed  and  remanded  witli  directions,  271  111.  404. 
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MEMORIAL  8EBVI0ES. 


Held  in  fhe  Appellate  Court  of  the  First  Distriet  on  the 
Death  of  Honorable  Frank  Baker. 


Memorial  services  held  Tuesday,  October  3rd,  1916,  at  the 
Courtroom  of  the  Appellate  Court  of  Illinois  for  the  First 
District,  at  Chicago,  in  memory  of  the  late 

HONORABLE  PRANK  BAKER, 

a  Justice  of  this  Court. 

Present:  Hon.  William  H.  McSurely,  Presiding  Justice, 
and  the  Hon.  Jesse  Holdom,  Associate  Justice ;  also  present, 
the  Justices  of  both  the  branch  courts:  Branch  1,  Hon. 
Albert  C.  Barnes,  Presiding  Justice,  Hon.  John  P.  McGoorty, 
Associate  Justice,  and  Hon.  Charles  A.  McDonald,  Associate 
Justice ;  Branch  2,  Hon.  John  M.  0  'Connor,  Presiding  Jus- 
tice, Hon.  Clarence  N.  Goodwin,  Associate  Justice,  and  Hon. 
Thomas  Taylor,  Associate  Justice. 


PBESmiNG  JUSTICE  McSURELY:  As  we  aU  know, 
during  this  vacation  period  just  passed,  after  a  long  con- 
tinued and  heroic  conflict  with  disease,  Mr.  Justice  Frank 
Baker  died.  The  Courts  of  this  County  and  State  will  not 
soon  lose  the  impress  of  his  personality  and  the  high  dis- 
tinctive quality  of  his  work.  It  is  appropriate  that  this 
Court  should  upon  its  records  spread  some  permanent 
memorial  expressing  our  esteem  for  him  and  his  work.  Mr. 
Justice  Holdom  has  prepared  and  will  read  such  a  memo> 
riaL    Mr.  Justice  Holdom. 

MR.  JUSTICE  HOLDOM:  Brethren  of  the  Bench  and 
Bar:  Since  the  adjournment  of  this  Court  for  the  summer 
vacation  and  on  July  7,  1916,  the  Hon.  Prank  Baker,  the 
Senior  Justice  of  this  Court,  passed  to  his  eternal  reward. 

(xliii) 
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It  is  fitting  at  this  time,  the  first  sitting  pf  the  Court  fol- 
lowing the  death  of  Mr.  Justice  Baker,  and  when  the  place 
so  lately  occupied  by  him  is  still  vacant,  to  take  a  short 
retrospect  of  his  useful  and  manly  career. 

Judge  Baker,  at  the  threshold  of  his  early  manhood, 
answered  his  Country's  call  to  fight  to  preserve  the  Union 
of  the  States.  He  enlisted  in  the  84th  Regiment  of  Volun- 
teers of  his  native  State  of  Ohio.  Upon  his  retirement  to 
private  life  he  continued  the  study  of  the  law,  which  had 
been  interrupted  by  his  military  service,  and  entered  upon 
its  practice  in  his  home  Town  of  TifSn,  Ohio. 

In  the  year  1873  Judge  Baker  came  to  Chicago  and 
resumed  the  practice  of  his  profession,  which  he  prosecuted 
successfully,  making  his  way  at  this  Bar  as  a  forceful,  astute 
counselor  and  a  painstaking,  convincing  trial  lawyer.  He 
was  equally  masterful  before  court  and  jury.  He  was  well 
grounded  in  the  fundamental  principles  of  the  law  and 
always  abreast  of  judicial  interpretation.  After  fourteen 
years  at  the  Chicago  Bar,  where  he  won  his  spurs  in  the 
forensic  forum,  he  was  elected  in  June,  1887,  a  Judge  of  the 
Circuit  Court,  to  which  position  he  was  five  times  succes- 
sively returned  by  the  votes  of  the  people.  In  June,  1903, 
the  Supreme  Court  assigned  Judge  Baker  for  service  in 
Branch  **B"  of  this  Court,  where  he  served  for  six  years, 
and  by  successive  appointments  thereafter  he  served  seven 
years  in  this  Court. 

Judge  Baker's  most  enduring  monument  is  the  one  which 
he  erected  for  himself  in  his  judicial  writings.  His  first 
Opinion  appears  in  Volume  108  of  the  Reports  of  this  Court, 
and  his  Opinions  appear  in  all  the  subsequent  volumes  to 
the  present  time,  ninety  volumes  in  all,  covering  a  period 
of  judicial  service  in  tids  Tribunal  of  thirteen  years,  and  a 
continuous  active  judicial  service  of  twenty-nine  years.  In 
this  large  accumulation  of  judicial  literature  the  profession 
will  find  its  guides  and  landmarks.  It  embodies  a  store  of 
judicial  learning.  So  long  as  the  common  law  exists  the 
Opinions  which  Judge  Baker  wrote  will  be  consulted  as 
authoritative  repositories  of  its  principles,  not  only  in  this 
State  but  wherever  the  same  rational  system  of  juris- 
prudence may  prevail.  Judge  Baker  was  hard  working, 
painstaking  and  conscientious  in  the  discharge  of  his  judi- 
cial duties.  At  nisi  prius  he  was  a  terror  to  the  lawyers  who 
tried  their  cases  without  due  preparation.     He  never  at- 
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tempted  to  conceal  his  impatience  with  this  class  of  prac- 
titioners. Tet,  under  a  brusque  exterior  he  concealed  a 
kindly  disposition  and  a  gentle  nature.  He  was  more  than 
tolerant  of  the  young  lawyer  and  ever  ready  to  aid  over 
the  rough  places  those  who  diligently  worked.  Judge  Baker 
was  respected  by  the  Bar  for  his  legal  learning  and  attain- 
ments and  the  strength  and  probity  of  his  character. 

Judge  Baker 's  mind  was  essentially  analytical  and  logical. 
He  had  a  great  facility  for  grasping  the  controlling  principles 
involved  and  disentangling  them  from  immaterial  considera- 
tions and  arriving  without  difficulty  at  a  logical  and  correct 
result.  This  power  to  analyze  cases  and  thereby  to  indicate 
the  true  principles  by  which  the  decision  should  be  governed, 
rendered  his  assistance  in  conference  particularly  helpful  to 
his  associates,  and  it  is  in  the  conference  room  that  bis  loss 
will  be  most  severely  felt  by  the  surviving  members  of  the 
Court. 

In  political  faith  Judge  Baker  gave  his  adherence  to  the 
Democratic  party,  to  whose  tenets  he  was  ever  loyal ;  yet,  no 
party  political  proclivity  was  ever  evident  as  a  factor  in  his 
judicial  conclusions.  He  fully  realized  that  he  was  a  Judge 
of  all  the  People,  and  that  his  judgments  must  be  environed 
by  the  law  of  the  land. 

Judge  Baker  was  cast  in  heroic  mould.  For  years  he 
endured  acute  physical  pain  uncomplainingly,  like  the  stoic 
that  he  was.  Notwithstanding  this  physical  handicap,  he 
never  shirked  a  duty  and  discharged  his  full  measure  of 
judicial  labor.  Judge  Baker  is  worthy  to  be  classed  with 
those  other  great  judicial  characters  which  the  Democratic 
Party  gave  to  sit  in  the  judgment  seat  in  this  County — 
McAllister,  Adams,  Rogers,  Tuley  and  Moran — and  to  sit 
with  them  high  on  the  pedestal  of  judicial  fame. 

Judge  Baker  outlived  the  threescore  years  and  ten  span 
of  life  allotted  to  man  by  Holy  Writ,  for  at  the  time  of  his 
death  he  had  passed  his  seventy-sixth  year. 

While  Judge  Baker  was  tenacious  of  life  and  unwilling 
to  yield  to  the  call*  of  the  Hereafter,  yet  when  he  realized 
that  further  struggle  for  life  was  futile  he  calmly  surren- 
dered himself  to  the  inevitable.  In  the  full  possession  of  his 
mental  faculties,  and  surrounded  by  his  devoted  wife  and 
other  members  of  his  family,  he  peacefully  passed  to  his 
eternal  sleep  **Like  one  who  calmly  wraps  the  drapery  of 
his  couch  about  him  and  lies  down  to  pleasant  dreams." 
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The  foregoing  memorial  minute,  an  expression  of  appreci- 
ation and  affection  for  the  life  and  character  of  our  late 
Associate,  will  be  spread  at  large  upon  the  records  of  this 
Court,  which  he  so  adorned  in  his  lifetime,  and  also  printed 
in  the  current  number  of  the  Illinois  Appellate  Court  Bei>orts. 

PRESIDING  JUSTICE  McSUBELY:  We  have  here  today 
a  former  Judge  of  the  Circuit  Court,  a  friend  of  Judge 
Baker's,  and  a  friend  of  all  of  us.  The  Court  takes  great 
pleasure  in  recognizing,  in  respcmse,  on  behalf  of  the  Bar, 
the  Hon.  Richard  Clifford. 

HON.  RICHARD  CLIFFORD :  If  the  Court  please,  the 
honor  and  privilege  of  responding  on  behalf  of  the  Bar  has 
fallen  to  me,  but  I  much  prefer  that  another  had  been 
chosen. 

My  relationship  with  the  Judge  was  close  since  our  elec- 
tion to  the  Bench,  and,  well  as  I  knew  him,  there  is  little 
for  me  to  add  to  what  has  been  so  well  presented  in  the 
course  of  the  memorial,  and,  more  than  that,  I  will  be  found, 
here  and  there,  repeating  what  has  been  already  said. 

If  his  wishes  could  be  consulted,  the  ceremonies  would  be 
short  and  simple.  ''Speak  of  me  as  I  am,  nothing  extenu- 
ate."   He  never  wanted  to  be  anybody  but  himself. 

He  was  a  trained  lawyer,  with  a  mind  big  and  broad,  and 
little  use  had  he  for  pin  points.  He  went  directly  to  the 
marrow  of  the  question.  There  was  a  turning  point  in  every 
case,  and  he  was  quick  to  see  it.  His  inquiry  was  always 
what  was  right,  where  was  the  justice  of  the  case,  and  then 
he  made  up  his  mind  what  the  law  ought  to  be,  and  his  first 
impressions  were  generally  correct.  His  offhand  opinion  on 
a  legal  question  was  excellent.  He  was  a  diligent  worker 
himself,  and  it  is  true,  as  the  Court  has  declared,  he  did 
not  have  much  patience  with  a  slovenly  or  lazy  lawyer.  His 
own  training  and  study  had  been  such  as  to  make  him  accu- 
rate. For  the  first  few  years  after  his  admission  to  the  Bar 
in  Ohio  he  acted  as  Clerk  of  the  Court,  and  he  drew  all  his 
orders,  and  sometimes  he  used  to  say  when  careless  lawyers 
would  present  papers  to  him  to  sign,  **What  is  that?*'  It 
didn't  look  like  an  order,  and  it  did  not  look  like  a  judg- 
ment to  him,  a  man  who  was  so  well  trained  and  thorough. 

In  pleading  he  was  unusually  good,  and  it  did  not  take 
him  long  to  decide  whether  a  declaration  was  good  or  not« 
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No  doubt  the  Judge's  manner  at  times,  as  has  been  said, 
was  brusque,  and  some  got  a  wrong  impression  of  him ;  yet 
he  had  a  tender  heart,  and  was  one  of  the  kindest  of  men. 
His  great  love  and  affection  for  his  home  and  family  were 
noticeable,  not  that  he  ever  spoke  of  it, — ^he  tried  to  conceal 
it.  Those  who  knew  him  best  liked  him  the  best,  and  that 
is  still  a  good  test  of  a  man. 

In  so  many  ways  he  was  a  model  Judge,  industrious, 
courageous,  capable,  honest  and  impartial.  He  knew  neither 
plaintiff  nor  defendant.  It  was  of  no  consequence  to  him 
who  the  parties  were.  Not  a  lawyer  who  ever  lost  a  case 
before  him  doubted  his  honesty  and  sincerity. 

Some  thought  that  his  reputation  grew  since  his  elevation 
to  the  Appellate  Court,  but  for  myself,  I  always  said  of  him, 
he  was  one  of  our  best  lawyers  on  the  Bench.  And  good 
opportunity  had  I  to  form  an  opinion  of  him,  for,  in  our 
daily  walks,  many  points  of  law  were  discussed. 

The  Judge  was  an  unostentatious  and  very  modest  man. 
He  never  spoke  of  himself  nor  bis  position  on  the  Bench; 
he  never  alluded  to  it  in  any  way,  nor  to  his  fine  ability.  He 
.  was  a  good  scholar,  but  never  prone  in  any  way  to  display 
his  learning.  With  the  people  he  always  stood  high.  He 
never  courted  popularity,  nor  did  he  ever  try  to  gain  public 
applause  by  any  of  his  judicial  opinions  or  utterances,  and 
no  one  can  say  that  he  ever  tried  to  gain  favor  with  the  Bar. 
In  no  sense  was  he  a  sensational  Judge.  Whatever  case 
came  to  him,  he  was  content  with  it.  During  his  long  public 
service  no  one  ever  questioned  his  motives,  and  he  leaves  an 
enviable  record  indeed.  The  memorial  has  truly  said  his 
reputation  will  rest  on  his  decisions,  which  rank  with  the 
best  appearing  in  the  Reports.  The  lawyers  will  always 
consult  them,  knowing  .that  there  the  principles  of  law  were 
strongly  and  clearly  stated,  and  that  he  was  a  Judge  who 
seldom  struck  a  wrong  note. 

Our  Appellate  Court  has  been  unusually  distinguished. 
And  it  is  only  of  those  who  are  not  living  am  I  now  speaking. 
It  would  be  hard  to  select  three  Judges  from  any  Court  in 
this  Union,  State  or  Federal,  who  ranked  higher  than  McAl- 
lister, Moran  and  Adams  as  lawyers,  and  to  the  illustrious 
list  of  the  dead,  may  we  be  permitted  to  add  the  name  of 
Baker.  There  was  not  a  sitting  Judge  on  this  Bench  whose 
opinions  were  so  often  asked  for  by  his  associates,  or  more 
respected  by  them. 
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There  is  a  vacant  chair  here,  and,  as  has  already  been 
said,  fortunate  indeed  will  be  this  Court  and  this  State  if  his 
successor  fills  the  position  as  well  as  he. 

But  let  us  speak  about  him  as  a  friend  also.  He  was  a 
loyal  friend,  a  good  companion,  and  one  of  the  manliest  of 
men.  He  was  as  manly  as  he  looked,  and  greater  praise 
cannot  be  said.  Often,  when  he  was  in  the  grip  of  his  fatal 
disease,  you  would  find  him  apparently  oblivious  to  his  suf- 
ferings, and  he  would  appear  as  pleasant  and  agreeable  as 
in  his  best  days.  He  was  a  good,  faithful  servant  of  the 
people,  and  well  deserved  his  high  reputation.  He  will  be 
long  remembered  as  one  of  the  best  Judges  Cook  County 
ever  had. 

PBESroiNG  JUSTICE  McSURELY:  I  am  sure  we  have 
all  been  moved  by  the  exceedingly  impressive  tribute  by 
Judge  Clifford,  unique  and  impressive,  because  I  think  we 
all  know  and  feel  that  there  was  no  tone  or  syllable  of 
exaggeration  in  an3rthing  he  said.  It  was  a  restrained  tribute 
to  an  extraordinary  man. 

Speaking  on  behalf  of  the  Court  generally,  we  can  echo 
and  reafiSrm  what  Judge  Clifford  has  said.  Not  only  was 
Judge  Baker  one  of  the  best  Judges  that  sat  upon  this  Bench, 
but  I  know  I  speak  the  opinion  of  all  the  Judges  here  present, 
that  we  unanimously  and  unqualifiedly  conceded  he  was 
head  and  shoulders  above  any  of  us.  We  looked  to  him  for 
advice,  and  he  never  failed.  And  speaking  for  those  who 
were  in  the  closer  intimacy  of  friendship  with  him,  those 
of  us  who  were  in  daily  contact  with  him  and  his  personality, 
we  are  moved  beyond  expression  at  this  sad  loss. 

Mr.  Clerk,  let  the  memorial  minute  as  read  by  Mr.  Justice 
Holdom,  and  the  response  thereto. by  Judge  Clifford,  be 
spread  upon  the  records  of  this  Court. 

And  this  concludes  our  formal  tribute  to  our  late  associate, 
Mr.  Justice  Baker. 
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Thomas  J.  Healyi  Administrator,  AppelleOi  v.  Chicago 
City  Railway  Companyi  Appellant 

Oen.  No.  20|322.  (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Superior  Ck>art  of  COok  county;  the  Hon.  Mucus 
A.  Kayanaoh,  Judge,  presiding.  Heard  in  the  Branch  Appelate 
Court  at  the  March  term,  1914.  Affirmed.  Opinion  filed  December 
8,  1915.  Rehearing  denied  December  21,  1915.  Certiorari  draied  by 
Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Thomas  J.  Healy,  administrator  of  the 
estate  of  Michael  Moriarityy  deceased,  plaintiff,  against 
the  Chicago  City  Railway  Company,  defendant,  in  the 
Superior  Court  of  Cook  county,  to  recover  for  the  death 
of  plaintiff's  intestate  as  a  result  of  the  alleged  wrong- 
ful act  of  defendant.  From  a  judgment  for  plaintiff 
for  $5,000,  defendant  appeals. 

Fbanklik  B.  Htjssey  and  Chables  LeBot  Bbowk, 
for  appellant;  John  B.  Guilliams,  of  counsel. 

Caswell  &  Healt,  for  appellee. 

Ma.  Justice  Pam  delivered  the  opinion  of  the  court. 
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Healy  v.  Chicago  City  By.  Oo.,  196  IlL  App.  1.  . 

Abstract  of  the  Dedsion. 

L  Dkath,  S  78* — when  in$truction  on  negligence  properly  refused 
as  misleading.  In  an  action  to  recover  for  tlie  death  of  plaintUTa 
intestate  caused  by  injories  received  wliile  a  passenger  on  defendant's 
electric  car,  an  Instruction  to  the  effect  that  evidence  that  an  accid^it 
has  occurred  is  not  evidence  of  ne^^ence  on  the  part  of  defendant, 
held  properly  refused,  as  tending  to  mislead  and  confuse  the  Jury, 
in  that  it  singled  out  one  item  of  evidence  and  stated  that  a  cer^in 
conclusion  would  follow  therefrom. 

2.  Tbial,  i  ItX^-^province  of  jury  to  weigh  conflicting  evidence. 
Where  the  evidoice  is  conflicting,  a  Question  of  fact  for  the  Jury  is 
pres^ited. 

8.  TiOAL,  S 155*— province  of  fury  to  determine  weight  and  troth 
of  evidence*  It  is  always  the  province  of  the  Jury  to  determine  the 
weight  of  evidence  and  the  credibility  of  witnesses  as  well  as  the 
question  as  to  which  of  the  witnesses  is  better  entitled  to  be  b^ieved. 

4.  Appeal  and  ebbob,  S  1410* — when  verdict  wUl  not  be  disturbed 
on  review.  Where  the  evidence  is  conflicting,  a  verdict  of  a  Jury  will 
not  be  disturbed  on  review  unless  clearly  and  manifiestly  against  the 
weight  of  the  evidence. 

5.  Gabbiebs,  S  476* — sufficiency  of  evidence  as  to  negligent  death. 
In  an  action  to  recover  for  the  death  of  plaintiff's  intestate  alleged 
to  be  due  to  the  wrongful  act  of  defendant,  where  the  death  of 
deceased  was  caused  by  being  brought  in  contact  with  an  iron  pole 
standing  near  defendant's  street  railway  track,  deceased  being  at 
the  time  of  the  accident  a  passenger  on  one  of  defendant's  electric 
cars,  evidrace  examined  and  Judgment  for  plaintiff  held  sustained  by 
the  evidence. 

6.  Gabbiebs,  S  480* — whether  person  on  car  a  passenger  as  question 
for  fury.  In  an  action  to  recover  for  the  death  of  plaintiff's  intestate 
caused  by  injuries  received  while  a  passenger  op  defendant's  electric 
car,  the  question  whether  at  the  time  of  receiving  such  injuries 
deceased  was  a  passenger  as  alleged  is  for  the  Jury. 

7.  Gabbiebs,  {480* — when  contributory  negligence  of  passenger 
Question  for  fury.  In  an  action  to  recover  for  the  death  of  plaintiff's 
intestate  caused  by  injuries  received  while  a  passenger  on  defendant's 
electric  car,  the  question  whether  recovery  is  barred  by  contributory 
negligence  is  for  the  Jury. 

8.  Appeal  and  ebbob,  (1512* — when  remarks  of  court  on  credi- 
bility 6f  witness  harmless  error.  In  an  action  to  recover  for  the 
death  of  plaintiff's  intestate  as  a  result  of  the  wrongful  act  of  defend-  • 
ant,  the  remark  of  the  trial  Judge  that  a  witness  for  plaintiff  who 
was  under  cross-examination  had  stated  a  matter  differently,  which, 


•See  minolt  Notea  Dls««t»  Vols,  XI  to  XV,  and  CnmalattTe  Clmrterly,  Mme 
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on  exception  to  the  remark,  was  followed  by  an  examination  of  the 
witness  in  regard  to  the  matter  adverted  to,  held  not  prejudicial 
where  the  fact  stated  by  the  court  was  not  denied  by  defendant  and 
was  borne  out  by  the  record,  for  the  reason  that  the  remark  was 
natural  and  that  wh^i  defendant  excepted  the  court  may  have  sup- 
posed that  counsel  took  issue  with  him  as  to  the  correctness  of 
witness'  testimony,  and  hence  interrogated  witness  further,  and  also 
for  the  reason  that  such  statement  and  examination  was  a  Just  and 
reasonable  exercise  of  the  Judicial  function. 

9.  Witnesses,  §  178* — when  questions  put  to  witness  ohiectionahle 
!»  fofm.  Questions  to  a  witness  containing  a  positive  assertion 
rather  than  a  query,  ai^  which  are  in  the  form  of  a  contradiction 
of  the  witness,  are  objeoionable. 


John  F.  WaterSi  Defendant  in  ErroTi  v.  Universal 
Store  Specialties  Companyi  Plaintiff  in  Error. 

Oen.  No.  20,386.  (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  K. 
PRUiDiviLLB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
Decembers,  1916. 

Statement  of  the  Case. 

Action  by  Jolin  F.  Waters,  plaintiff,  against  the 
Universal  Store  Specialties  Company,  a  corporation, 
defendant,  in  the  Municipal  Court  of  Chicago,  to 
recover  on  a  contract  of  employment.  To  reverse  a 
judgment  for  plaintiff  for  $215,  defendant  prosecutes 
this  writ  of  error. 

Plaintiff's  cause  of  action  is  based  on  a  written  con- 
tract of  employment  with  defendant  wherein  the  latter 
agreed,  among  other  things,  to  advance  to  plaintiff  the 
sum  of  $50  per  week  for  a  period  of  one  year.  This 
contract  is  dated  May  28, 1913,  and  plaintiff's  claim  is 
for  nine  weeks'  advances,  $450,  less  a  credit  of  $235, 

•See  nUnelt  Notes  Diffeet,  Vols.  XI  to  XV,  and  ComoUitlTe  QoArterlj,  same 
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being  moneys  dne  defendant  from  customers,  which 
moneys  plaintiff  had  collected  and  retained. 

While  defendant  in  its  affidavit  of  merits  sets  forth 
several  defenses,  yet  npon  the  trial  of  the  case  the 
principal  defense  relied  on  was  that  plaintiff  had  not 
given  a  bond  as  required  by  the  contract,  but  in  lieu 
thereof  had  entered  into  a  new  contract  of  employment 
which  superseded  the  written  one. 

The  only  evidence  offered  on  behalf  of  the  plaintiff 
was  the  contract  itself,  and  plaintiff's  testimony  that 
he  had  not  received  advances  from  defendant  for  a 
period  of  nine  weeks,  and  that  there  was  due  him  under 
said  contract  for  advances  the  sum  of  $450;  that  he 
had  collected  moneys  due  defendant  to  the  extent  of 
$235,  for  which  he  had  giv^n  it  credit,  leaving  a  balance 
due  of  $215. 

It  appeared,  on  examination  of  plaintiff  under  sec- 
tion 33  of  the  Municipal  Court  Act  (J.  &  A.  If  3345), 
and  from  the  testimony  of  H.  E.  Dugan,  district  sales 
manager  of  the  defendant,  that  plaintiff  had  received 
in  advances  more  money  than  was  earned  by  him  in 
commissions  under  the  contract  of  employment;  that 
shortly  after  October  31,  X913,  in  a  conversation  with 
plaintiff,  Dugan  read  to  plaintiff  a  letter  which  he  had 
received  from  defendant,  which  letter  was  as  follows : 

**With  regard  to  Mr.  Waters,  his  account  has  been 
speedily  going  behind,  as  you  know,  and  the  state- 
ment for  the  last  week  shows  a  net  overdraft,  or  differ- 
ence between  overdraft  and  prospective,  of  $460.98. 
We  wish  you  would  have  a  talk  with  Mr,  Waters  and 
endeavor  to  show  him  that  we  cannot  possibly  keep 
remitting  him  $50  per  week  unless  he  does  business  to 
warrant  our  doing  so.  When  the  writer  saw  him,  and 
in  his  correspondence  about  September  1st,  he  told 
of  a  great  many  sales  that  he  surely  could  close  during 
September,  or  soon,  and  these  sales  have  not  matured. 
If  they  had,  no  doubt  his  account  would  be  in  different 
shape.  If  he  will  consent  to  having  his  remittance 
reduced  to  an  amount  that  he  can  earn,  we  will  con- 
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tinne  with  him,  bnt  if  not,  we  shall  certainly  have  to 
out  him  off  the  remittance  list  In  his  application  he 
states  that  he  can  give  a  personal  bond,  signed  by 
two  owners  of  real  estate.  Jf  he  can  fnmish  such  a 
bond  that  will  protect  ns  against  loss  by  making  him 
the  advances  thiat  we  have  a^eed  to  make  against  his 
commissions,  we  will  be  willmg  to  ^o  along  with  him, 
but  we  cannot  take  a  chance  of  losmg  any  money  on 
his  account." 

That  at  said  conversation  he  requested  plaintiff  to 
furnish  a  bond  as  required  imder  section  9  of  the  con- 
tract and  in  accordance  with  the  letter  above  quoted. 
Plaintiff  testified  that  Dugan  stated  to  him  that  the 
company  might  want  him  to  give  a  bond. 

Dugan  testified  that  plaintiff  stated  he  would  not 
give  a  bond ;  that  upon  the  refusal  of  plaintiff  to  give 
a  bond,  he  informed  plaintiff  that  defendant  would 
make  no  further  advances  to  him,  but  that  if  he  wished 
to  continue  selling  goods  on  the  same  commission, 
defendant  would  advance  him  fifty  per  cent,  on  com- 
missions earned,  and  apply  the  remaining  fifty  per  cent, 
on  the  indebtedness  due  defendant ;  that  plaint^  stated 
that  he  was  satisfied  but  that  he  wanted  him  (Dugan) 
to  write  defendant  a  letter  for  him,  asking  the  com- 
pany to  advance  sixty-five  per  cent,  of  his  earned  com- 
missions, and  apply  the  remainder,  thirty-five  per  cent., 
on  the  indebtedness  due  from  him  to  the  defendant. 

Plaintiff  did  not  deny  that  these  terms  were  dis- 
cussed, but  insisted  that  he  refused  to  accept  the 
proposition ;  admitting,  however,  that  he  asked  Dugan 
to  write  defendant  a  letter  requesting  that  he  be 
allowed  to  draw  sixty-five  per  cent,  instead  of  only 
fifty  per  cent,  of  his  earned  commissions. 

The  testimony  further  disclosed  that  thereafter 
plaintiff  sent  in  two  orders  on  which  his  commission 
amounted  to  $96.26;  that  shortly  thereafter  he  tele- 
graphed defendant  as  follows : 

"No  sinews  of  war,  commissions  last  week  $96.*' 
That  after  sending  this  telegram,  he  received  a  check 
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from  Dngan  for  $48.13,  exactly  fifty  per  cent,  of  the 
commissions  earned  by  him;  that  this  was  the  last 
business  transaction  plaintiff  reported  to  the  defend- 
ant The  evidence  farther  disclosed  that  on  November 
14,  1913,  plaintiff  received  the  following  letter  in 
response  to  one  he  had  written  defendant  on  the  12th : 

**I  have  received  your  personal  letter  of  the  12th 
inst.,  and  as  before  you  receive  this  you  will  have 
received  the  remittance  sent  you  yesterday,  no  doubt 
financial  matters  will  be  all  satisfactory.  I  believe 
that  you  may  possibly  work  a  little  harder  on  a 
straight  commission  basis,  and  if  you  do,  I  feel  sure 
that  you  will  get  in  enough  orders  so  that  you  will 
make  more  money  than  you  did  on  the  basis  of  a  regu- 
lar weekly  remittance.  I  appreciate  the  difficulties 
you  have  had  on  account  of  competition  you  have  had, 
but  it  is  no  worse  in  Chicago  than  it  is  in  New  York 
and  many  other  sections,  and  so  long  as  we  have  so 
many  superior  features  on  our  machines  and  the  right 
sort  of  salesmen  to  present  these  features  to  the  mer- 
chants, I  am  convinced  that  we  will  get  our  share  of 
the  business.  I  suppose  the  company  cannot  afford  to 
pay  more  than  its  regular  percentage  for  getthig  busi- 
ness, and  naturally  a  badly  overdrawn  account  is  dis- 
couraging here,  and  calls  for  some  action  to  head  off 
a  possible  loss.'' 

Upon  this  evidence  the  court  found  the  issues  for 
the  plaintiff. 

William  J.  Dillok,  for  plaintiff  in  error. 

James  J.  Kellt,  for  defendant  in  error. 

•  

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

CoNTBACTS,  S  8S5* — when  evidence  insufficient  to  eitahli$h  existence 
of  contract  sued  on.  In  an  action  to  recover  on  a  written  contract 
whereby  defendant  agreed  to  employ  plaintiff,  evidence  examined 
and  Judgment  for  plaintiff  held  not  austained  by  the  evidence,  it 

•See  nilnoli  Notes  DIsett,  Vols.  XI  to  XV,  and  ComoUitlTe  Quarterly,  Mme 
topic  and  aeettoa  ■amber. 
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appearing  therefrom  that  the  contract  sned  on  had  been  annulled  by 
consent  of  both  parties,  and  a  new  arrangemoit  on  different  terms 
snbstitnted  In  regard  to  the  subject-matter  of  such  contract,  to  which 
plaintiff  had  assented. 


Uarjorie  Fairfield,  Appellee,  v.  Union  Life  Insurance 

Ctompany,  Appellant 

Gen.  No.  20|966. 

1.  INSUBANCE,  S  868* — When  faMtu  of  answers  in  appKcolfon  must 
be  pleaded  and  proved.  A  condition  In  a  policy  of  life  Insurance 
that  the  policy  *'shall  not  take  effect  until  the  first  premium  has 
actually  be^  paid  to  and  accepted  by  the  company,  and  ttie  policy 
actually  dellyered  to  and  accepted  by  the  Insured  while  In  good 
health,**  Is  a  matter  of  defense  and  not  a  condition  precedent  to  be 
averred  and  proved  In  order  to  maintain  an  action  on  the  policy,  so 
that  where  the  defense  Is  grounded  on  the  fiUslty  of  answers  made 
In  an  application  ^^Ich  Is  made  part  of  the  policy,  such  falsity,  to  be 
available  In  defense,  must  be  averred  and  proved  by  defendant, 
whether  sndi  condition  In  the  policy  be  a  repres^itatlon  or  a  war- 
ranty. 

2.  iHSUBAHOi^  ISlA^^iohen  provision  in  application  requiring 
good  heaUh  and  acceptance  of  premium  not  condition  precedent.  A 
condition  In  an  application  for  a  policy  of  life  Insurance  for  verifying 
the  truth  of  the  answers  therein  made  by  the  applicant  and  provid- 
ing that  the  policy  shall  not  take  effect  until  the  first  premium  Is 
accepted  by  the  company,  and  the  policy  d^vered  to  Insured  "while 
In  good  health,**  Is  Intended  to  safeguard  Insurer  against  the  con- 
tlng»u*y  that  In  the  Interim  between  the  acceptance  of  the  risk  and 
the  d^veiy  of  the  policy  Insured's  health  may  become  Impaired, 
hence  such  a  condition  has  no  application  where  the  contingency 
guarded  against  never  happened. 

3.  iNstrBAifCB,  S768* — how  incontestable  clause  should  be  con- 
strued* Provisions  in  policies  of  life  Insurance  that  after  a  named 
time  the  policy  in  Question  shall  be  Incontestable  are  reasonable  and 
must  be  strictly  construed  against  Insurer,  as  such  provisionB  inure 
to  the  btfiefit  of  insured  and  are  intended  to  Induce  persons  to  become 
policy  ludders. 

4.  iNBUSAiioB,  §  les^^^noontestable  clause  as  waiver  of  avoidattce 
on  other  grounds.    A  provision  in  a  policy  of  life  Insurance  that 

•See  nilaola  NotM  Disctt,  Vols.  XI  to  XV,  and  CnmoUittTe  Quarterly,  Hune 
teple  and  eeettoii  ■amber. 


8  Appellate  Goubts  of  Illinois. 

I  Fairfield  v.  Union  Life  Ins.  Co.,  196  111.  App.  7. 

"this  policy  l8  Incontestable  after  one  year,  except  for  the  noi^ayment 
of  premiums,'*  precludes  Insurer,  after  the  time  fixed,  from  avoiding 
the  policy  on  any  ground  except  that  expressly  reserved,  the  language 
being  dear  and  explicit,  because  any  other  holding  would  destroy  the 
value  of  such  a  provision. 

5.  iNStTBANCB,  {740* — how  provision  for  ewtension  of  time  for 
payment  of  premium  should  he  construed*  A  provision  In  a  policy 
of  life  insurance  that  insurer  may  have  an  extension  of  thirty  dajrs 
In  which  to  make  payment  of  premiums  after  the  time  fixed  by  the 
policy  for  such  payment,  on  condition  that  Insured  pay  five  per  cent 
Interest  on  the  amount  of  such  premiums  during  such  extension,  is 
a  provision  intended  for  the  benefit  of  insured  and  intended  to  induce 
him  to  become  such. 

6.  Insurance,  {768* — when  the  taking  effect  of  incontestable  • 
cHause  not  postponed.  In  an  action  to  recover  on  a  policy  of  life 
insurance  containing  a  provision  making  the  policy  Incontestable  after 
the  expiration  of  one  year  and  a  provision  that  on  certain  condi- 
tions Insured  might  have  an  extension  of  the  time  fixed  by  the  policy 
for  i>ayment  of  premiums,  where  the  second  payment  of  premium  was 
tendered  after  the  time  fixed  in  the  policy  for  such  payment  but 
within  the  extension  allowed  thereby,  and  more  than  one  year  after 
the  payment  of  the  first  premium,  defendant's  contention  that  as  he 
took  advantage  of  the  extension  of  time  for  payment  of  premium 
allowed  by  the  policy  the  taking  effect  of  the  Incontestable  clause 
was  also  postponed,  hence  that  at  the  time  of  such  tender  such 
clause  had  not  tak^i  effect,  held  negatived  by  the  facts  that  up  to 
the  tbne  of  such  tender  defendant  had  taken  no  st^ra  to  avoid  the 
policy,  and  that  during  the  period  of  extension  allowed  by  the  policy 
defendant  wrote  insured  urging  him  to  make  payment  before  such 
extension  period  expired  In  order  to  avoid  lapse,  such  letter  amount- 
ing to  an  affirmation  that  the  policy  was  still  in  force. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Richabd  S. 
TuTHtLL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.    Affirmed.    Opinion  filed  December  8,  1915. 

Statement  by  the  Court.  This  is  an  action  in 
assumpsit  brought  by  Marjorie  Fairfield,  appellee 
(plaintiff  below),  against  the  Union  Life  Insurance 
Company,  appellant,  (defendant  below),  upon  two 
insurance  policies  issued  on  December  7  and  27, 1910, 
respectively,  by  the  defendant  to  Edward  B.  Fairfield, 
husband  of  the  plaintiff,  and  to  whom  we  shall  here- 
inafter refer  as  the  insured. 

*See  niinoU  Note*  DIsett,  Tola.  XI  to  XV.  and  CvmiibitlTe  QvMterly,  Mm« 
ftoptc  and  •ectton  nmnber. 
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The  declaration  consisted  of  three  counts :  The  first 
declared  on  policy  #2482,  dated  December  7,  1910, 
in  the  sum  of  $5,000,  the  insured  being  Edward  B. 
Fairfield  and  the  beneficiary  Marjorie  Fairfield,  under 
the  name  of  Marjorie  B.  Fairfield.  It  set  forth  the 
usual  allegations,  viz.,  the  issuance  of  the  policy,  its 
terms,  payment  of  the  premium,  death  of  the  assured, 
and  the  giving  of  notice  and  making  proof  thereof  to 
the  company.  The  second  count  was,  in  all  respects, 
identical  with  the  first,  save  that  it  declared  upon  policy 
#2706  dated  December  27,  1910.  The  third  count 
was  a  joint  count  declaring  on  the  two  policies,  making 
the  same  allegations  as  to  the  two  as  were  previously 
made  as  to  each  one.  Both  policies  were  attached  to 
the  third  count  and  made  a  part  thereof. 

To  these  counts  defendant  filed  a  general  and  special 
demurrer,  the  special  grounds  (of  the  demurrer)  being, 
in  substance,  that  plaintiff  had  not  averred  perform- 
ance of  all  conditions  precedent  to  the  recovery  on  the 
contracts  or  shown  a  waiver  thereof  by  the  defendant. 
Upon  the  demurrer  being  overruled,  a  plea  of  general 
issue  was  filed,  with  notice  of  special  defenses.  The 
substance  of  the  special  matters  of  defense  as  set  forth 
in  defendant  *s  brief  was  as  follows :.  *  *  That  the  con- ' 
tracts  or  policies  of  life  insurance  never  came  into 
existence  by  reason  of  the  fact  that  a  certain  condition 
precedent  was  not  complied  with,  to-wit,  the  acceptance 
of  the  policy  by  the  insured  and  the  payment  of  the 
premium  by  the  insured  while  the  insured  was  in  good 
health,  and  second,  that  the  policies  were  not  delivered 
to  the  insured  or  accepted  by  the  insured  while  he  was 
in  good  health  in  accordance  with  the  terms  of  the 
policy ;  that  the  insured  represented  in  the  application 
that  he  had  never  been  refused  insurance  by  any  other 
company  prior  to  applying  to  the  Union  Life  Insur- 
ance Company  for  insurance,  whereas  he  had  been 
refused  insurance  by  a  number  of  companies  and  as 
late  as  a  month  prior  to  making  application  to  the 
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defendant  company  herein,  and  that  not  only  that,  but 
that  he  knew  he  had  been  refused  insurance  and  had 
wilfully  and  fraudulently  denied  the  fact  in  his  appli- 
cation to  the  defendant  company.  Further,  that  the 
ffssured  knew  that  he  was  not  in  a  proper  state  of 
health  and  made  various  misrepresentations  as  to  his 
condition  of  health,  as  to  his  use  of  liquors,  etc. ' ' 

Upon  the  trial  of  the  case  plaintiff  introduced  evi- 
dence, in  support  of  the  allegations  set  forth  in  her 
declaration.  At  the  close  of  the  plaintiff's  testimony 
defendant  moved  for  an  instructed  verdict,  on  the 
same  grounds  as  were  set  forth  in  its  special  demurrer, 
viz.,  that  plaintiff  had  failed  to  prove  all  the  conditions 
precedent  to  a  recovery,  which  mption  was  denied. 
Defendant  then  offered  evidence  in  support  of  its  plea 
of  general  issue  and  the  special  defenses  therein  set 
forth.  All  its  tendered  evidence  was  excluded  by  the 
court,  except  certain  documentary  evidence,  consisting 
of  defendant's  exhibits  2,  3,  4  and  5,  being  the  appli- 
cations in  connection  with  the  policies  sued  upon,  the 
statements  to  the  medical  examiner  and  a  notice  of 
change  of  beneficiary,  respectively. 

At  the  close  of  all  the  evidence  defendant  renewed 
its  motion  for  an  instructed  verdict,  which  was  again 
denied.  Plaintiff  then  tendered  a  motion  to  instruct 
the  jury  to  return  a  verdict  for  the  plaintiff  and  to 
assess  her  damages  in  the  sum  of  $11,006.95,  which 
instruction  was  given  by  the  court  over  the  objection 
of  the  defendant.  A  verdict  was  returned  in  accord- 
ance with  said  instruction,  and  upon  such  verdict  the 
judgment  was  entered,  to  reverse  which  defendant  has 
prosecuted  this  appeal. 

Eastman  &  White,  for  appellant ;  Balph  B.  Hawx- 
HUBST,  of  counsel. 

Chablbs  J.  O'CoKNOB,  B.  Habold  O'GoimroB  and 
Edwabd  C.  Kesleb,  for  appellee. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 
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Defendant  assigns  five  reasons  in  support  of  its 
contention  for  reversal,  viz. : 

**  (1)  That  the  court  committed  error  in  refusing 
to  allow  the  defendant  to  prove  the  fraud  practiced  by 
the  plaintiff  in  obtaining  the  policies,  through  the  false 
representations  made  in  the  applications  and  which 
became  warranties  under  the  law  as  hereinafter  shown. 

**(2)  That  the  court  erred  in  refusing  to  instruct 
a  verdict  for  the  defendant,  both  at  the  close  of  the 
plaintiff's  case  and  at  the  close  of  all  the  evidence,  in 
that  the  plaintiff  failed  to  prove  as  a  part  of  its  case 
a  condition  precedent  to  the  right  of  recovery,  to-wit, 
that  the  insured  received  the  policies  and  paid  the  first 
premium  while  he  was  in  good  health  in  accordance 
with  the  terms  of  the  contract  and  his  express  agree- 
ment in  the  application. 

**  (3)  That  the  court  erred  in  ruling  that  the  incon- 
testable clause  prevented  any  contest  being  made  on 
the  policy  in  that  the  incontestable  period  under  the 
proper  construction  here  contended  for  had  not  ex- 
pired, the  second  premium  being  tendered  only  dur- 
ing the  days  of  grace  and  never  being  accepted  by 
the  company. 

**  (4)  That  the  court  erred  in  instructing  a  verdict 
for  the  plaintiff  for  the  reasons  above  set  forth  and 
for  the  further  reason  that  the  question  of  compliance 
with  the  condition  precedent  is  a  matter  of  fact  for 
the  jury,  regardless  of  any  other  evidence  offered  and 
under  the  general  issue  that  fact  as  well  as  other  facts 
were  put  in  issue  which  should  have  gone  to  the  jury, 
as  hereinafter  commented  upon. 

**(5)  That  the  court  erred  in  overruling  the  de- 
fendant's motion  in  arrest  of  judgment  in  that  the 
declaration  failed  to  allege  the  performance  of  the  con- 
dition precedent  heretofore  suggested." 

These  contentions  of  the  defendant  depend,  first, 
upon  a  clause  in  the  policies  which  is  in  part  as  follows : 

**The  policy  shall  not  take  effect  until  the  first  pre- 
mium has  actually  been  paid  to  and  accepted  by  the 
company  or  its  authorized  agent  and  the  policy  deUv- 
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ered  to  and  accepted  by  the  insured  while  in  good 

health;'* 

and  further^  upon  that  part  of  the  applications  which 

under  the  terms  of  the  policies  is  made  a  part  thereof, 

and  which  is  as  follows : 

^'That  every  statement  and  answer  herein  above 
contained)  and  every  statement  I  make  to  the  company 
in  this  application  is  true,  that  this  application  shaU 
be  a  part  of  the  policy  issued  hereupon,  and  that  such 
policy  shall  not  take  effect  unless  the  first  premium 
shall  be  actually  paid  in  cash  while  I  am  in  good 
health.'' 

Defendant  contends  that  by  this  provision  in  the  poli- 
cies and  in  the  applications,  before  plaintiff  could 
recover,  she  had  first  to  allege  in  her  declaration  and 
prove  as  part  of  her  case,  as  a  condition  precedent,  that 
the  insured  at  the  time  the  first  premiums  were  paid 
and  the  policies  delivered  was  in  good  health. 

As  against  this  contention  of  the  defendant,  plaintiff 
urged,  first,  that  these  provisions  in  the  poUcies  and 
in  the  applications  were  not  conditions  precedent,  and 
furthermore,  that  even  though  they  were,  under  the 
facts  in  evidence,  such  defense  could  not  be  made 
because  of  the  incontestable  clause  in  each  policy,  which 
was  as  follows:  **This  Policy  is  Incontestable  after 
one  year,  except  for  the  non-payment  of  premiums." 
To  meet  this  claim,  defendant  urges  that  the  plaintiff 
was  not  entitled  to  the  benefit  thereof.  This,  however, 
is  a  separate  contention  which  will  be  considered  later 
in  the  course  of  our  opinion. 

In  passing  upon  the  various  contentions  of  the 
parties,  it  is  necessary  to  set  forth  certain  essential 
facts  in  evidence  concerning  which  there  is  no  dispute. 

There  were  two  policies  of  insurance,  each  for  $5,000, 
issued  on  the  7th  and  27th  of  December,  1910,  respec- 
tively. The  premiums  for  the  first  year,  amounting  to 
$381.70,  were  paid.  In  July,  1911,  the  insured's  daugh- 
ter was  named  as  beneficiary  in  place  of  his  wife,  but 
in  October  following,  this  action  was  rescinded,  leaving 


Chicago — ^First  District — Dbcembbb,  1915.     13 

Fairfield  v.  Union  Life  Ins.  Co.,  196  111.  App.  7. 

the  Tirife  as  the  beneficiary.  In  November,  1911, 
defendant  mailed  to  the  insured  notices  for  the  pay- 
ment^f  the  annual  premiums  due  on  these  policies.  In 
the  instance  of  policy  number  2482,  the  notice  read  in 
part  as  follows: 

'^Tou  are  hereby  notified  that  the  annual  payment 
of  $190.85  will  be  due  the  7th  day  of  December,  1911, 
and  must  be  paid  at  the  Home  Office  of  the  Company 
in  Chicago,  111.,  or  to  our  authorized  agent  in  exchange 
for  the  Company's  official  receipt,  duly  countersigned 
by  A.  E.  FoT^ler." 

The  other  notice  was  the  same,  save  as  to  the  maturity 
of  the  payment,  which  in  the  instance  of  policy  number 
2706  was  December  27th.  On  December  30,  1911,  the 
following  letter  was  sent  by  the  defendant  to  the 
insured : 

**The  annual  premium  on  your  policy  #  2482  for 
$190.85  was  due  Dec.  7th.  Please  give  this  premium 
your  candid  consideration,  as  the  same  will  lapse  the 
7th  of  next  month.  To  renew  thereafter  would  require 
your  signature  to  a  health  certificate,  etc.,  and  this 
we  believe  you  as  well  as  ourselves  wish  to  avoid. 

^^You  realize  as  well  as  we  do  that  there  is  no  better 
asset  than  a  life  policy.  Aside  from  the  protection 
you  give  your  family  or  beneficiary,  it  is  one  of  the 
best  collaterals  as  security  that  you  can  obtain.  While 
we  do  not  believe  it  is  your  intention  to  drop  your  pol- 
icy, we  wish  to  remind  you  that  you  may  have  the  mat- 
ter in  mind  before  the  expiration  of  the  30  days  of 
grace.  We  cannot  insist  too  strongly  on  your  retain- 
ing the  same.  Should  you  deem  the  policy  too  large 
for  you  to  carry,  we  will  with  pleasure  reduce  it  or 
change  it  to  any  kind  of  policy  you  might  prefer  to 
carry. 

**  Please  be  kind  enough  to  give  us  your  reply,  and 
awaiting  the  same  with  your  remittance,  we  remain. 

Yours  very  truly, 

A.  E.  FowxjsB, 
Assistant  Secretary, 
W." 


/ 
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It  was  stipulated  that  on  or  about  the  4th  of  January, 
1912,  plaintiff  had  made  tender  to  the  defendant  of 
the  second  year's  premiums,  which  tender  was  refused. 
The  insured  died  on  February  22, 1912,  and  the  notice 
and  proof  of  his  death  were  made  as  required  under 
the  policies.  All  this  evidence  was  offered  as  part  of 
the  plaintiff's  case. 

In  support  of  its  contention  that  the  first  premium 
must  be  paid  in  cash  and  the  policies  delivered  to  the 
insured  while  in  good  health,  as  a  condition  precedent, 
defendant  cites  some  Illinois  decisions.  Counsel,  how- 
ever, admits  that  in  none  of  them  has  sudh  condition 
in  the  policies  been  passed  on,  but  argues  by  analogy 
for  his  contention,  viz.,  that  in  those  cases  it  is  held 
that  the  payment  of  the  premium  is  one  of  the  condi- 
tions precedent  which  must  be  alleged  and  proven; 
that  therefore  in  the  case  at  bar,  the  payment  of  the 
first  premium  being  qualified  by  the  words,  **  while  in 
good  health,"  necessarily  the  condition  precedent  as 
to  the  payment  of  the  premiums  carries  with  it  such 
qualification.  An  examination  of  the  case  of  Conti- 
nental  Life  Ins.  Co.  v.  Rogers,  119  111.  474,  which  is 
tjrpical  of  the  Illinois  cases  cited  on  this  point,  shows 
that  the  question  of  the  insured  being  in  good  health 
at  the  time  of  the  payment  of  the  premium  and  the 
delivery  of  the  policy  was  not  in  issue.  However,  in 
that  case  it  was  held  that  the  truth  of  the  answers  to 
the  questions  in  the  application  and  which,  by  the  terms 
of  the  policy,  were  made  a  part  thereof,  was  not  a  con- 
dition precedent  which  had  to  be  averred  and  proven. 
On  the  contrary,  it  was  there  held  that  to  be  availed 
of  as  a  defense,  whether  they  were  warranties  or  repre- 
sentations, their  falsity  must  be  set  up  and  proven  by 
the  defendant  as  a  matter  of  defense.  This  principle 
of  law  has  been  announced  in  previous  decisions  by 
our  Supreme  Court. 
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One  of  the  clauses  relied  upon  by  the  defendant  is 
contained  in  the  general  provisions  appearing  on  the 
back  of  each  policy  and  is  expressly  made  a  part 
thereof.  The  other  provision  relied  on  is  contained  in 
the  applications.  If  any  reasoning  by  analogy  can  be 
indulged  in  from  this  decision,  in  our  opinion  it  is 
favorable  to  the  contention  of  the  plaintiff  that  these 
provisions  did  not  constitute  a  condition  precedent. 

The  defendant  placed  in  evidence  the  applications 
of  the  insured  for  the  policies  in  question  and  the 
record  of  the  examination  made  by  its  medical  examiner 
in  connection  with  said  applications.  The  obvious  pur- 
pose of  propounding  the  questions  in  the  applications, 
and  of  making  a  medical  examination  of  the  insured 
before  issuing  the  policies,  was  to  determine  his  gen- 
eral state  of  health  at  that  time.  That  the  defendant 
considered  the  health  of  the  insured  satisfactory  is 
evidenced  by  the  delivery  of  the  policies  and  the  accept- 
ance of  the  first  year's  premiums.  The  record  herein 
shows  that  a  period  of  time  elapsed  between  the  date 
of  the  applications  and  the  medical  examination  above 
referred  to,  and  the  delivery  of  the  policies.  It  is  fair 
to  presume  that  this  situation  arises  in  almost  every 
instance  where  the  defendant  issues  a  policy.  In  that 
interim  the  insured  may  have  become  seriously  ill  or 
suffered  a  severe  injury  greatly  impairing  his  health. 
It  is  therefore  fair  to  presume  that  the  provision  that 
said  policy  *  *  shall  not  take  effect  until  the  first  premium 
has  actually  been  paid  to  and  accepted  by  the  company 
and  the  policy  delivered  to  and  accepted  by  the  insured 
while  in  good  health, '*  was  intended  to  safeguard  the 
defendant  against  any  contingencies  that  might  arise 
during  such  interim,  and  not  as  a  condition  precedent 
for  the  plaintiff  to  aver  and  prove ;  and  as  there  is  no 
contention  that  such  contingency  has  arisen  in  the  case 
at  bar,  the  provision  here  under  consideration  can  have 
no  application. 
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Counsel,  however,  places  great  reliance  in  Anders 
V.  Life  Ins.  Clearing  Co.,  62  Neb.  585 ;  but  in  that  case 
the  facts  are  so  completely  different  from  the  facts  in 
the  case  at  bar  that  the  ruling  of  the  court  therein  can- 
npt  be  held  to  apply.  In  the  first  place,  the  facts  with 
reference  to  how  the  insurance  was  obtained  are  differ- 
ent. The  provision  there  under  consideration  was  as 
follows : 

*  *  This  policy  shall  not  take  effect  until  the  first  pre- 
mium thereon  shall  have  been  paid  to  the  company, 
or  to  some  person  authorized  by  the  company  to  re- 
ceive it,  in  accordance  with  the  premium  receipt  ac- 
companying the  same,  and  while  the  insured  is  in 
good  health,  as  evidenced  hy  health  certificates  prop- 
erly executed  and  furnished  to  the  company.**  (ItaUcs 
ours.) 

The  court  in  that  case  did  not  hold  that  as  a  condition 
precedent  it  must  be  averred  and  proven  that  at  the 
time  the  first  premium  was  paid  and  the  policijes 
delivered  the  insured  was  in  good  health,  but  that 
before  there  could  be  a  recovery,  it  was  necessary  to 
aver  and  prove  that  the  insured  had  submitted  the 
health  certificates  as  provided  for  in  the  policy.  We 
cannot  construe  such  a  holding  as  supporting  the  con- 
tention of  the  defendant. 

Plaintiff  further  contends  that  under  the  incontest- 
able clause  in  the  policies,  if  said  clause  applied,  the 
only  defense  available  was  the  nonpayment  of  the 
premiums.  Said  clause  provided  as  foUows:  **This 
Policy  is  Incontestable  after  one  year,  except  for  the 
nonpayment  of  premiums, '*  and  no  doubt  was  incor- 
porated in  the  policies  as  an  inducement  to  secure 
business,  as  it  could  only  have  been  intended  to  inure 
to  the  benefit  of  the  holder  of  the  policy.  Such  a  pro- 
vision has  been  held  by  our  courts  to  be  reasonable 
{Royal  Circle  v.  Achterrath,  204  111.  549 ;  Flanigan  v. 
Federal  Life  Ins.  Co.,  231  HI.  399),  and  must  be  strictly 
construed  against  the  defendant. 
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Defendant  contends  that  the  incontestable  clause 
never  took  effect  because  the  policy  was  not  in  force. 
The  essence  of  defendant's  contention  in  this  regard 
is,  that  the  incontestable  clause  was  a  conditional 
agreement  dependent  upon  whether  or  not  at  the  time 
of  the  delivery  of  the  policies  and  the  payment  of  the 
first  premiums,  the  assured  was  in  good  health;  that 
therefore,  even  though  plaintiff  was  not  required  to 
show  that  he  was  in  good  health  as  a  condition  preced- 
ent, yet  such  defense  having  been  specially  noticed 
under  the  general  issue,  defendant  should  have  been 
allowed  to  make  proof  thereof;  that  the  evidence 
offered  under  this  defense,  but  excluded  by  the  court, 
would  have  demonstrated  conclusively  that  the  plain- 
tiff could  not  have  shown  that  at  the  time  the  policies 
were  delivered  and  the  first  premiums  paid,  the  insured 
was  in  good  health — a  condition  precedent  to  the 
policies  being  in  force.  This  same  point  was  passed 
upon  in  Mutual  Reserve  Fund  Life  Ass^n  v.  Austin, 
(73  C.  C.  A.  498, 142  Fed.  398),  6  L.  B.  A.  (N.  S.)  1064, 
in  which  case  the  incontestable  clause  provided  for  a 
three-year  period,  and  therein  the  court  said  (p.  1065)  : 

^'In  construing  this  incontestable  clause,  we  must 
not  lose  sight  of  the  fact  that  it  relates,  not  to  the 
risk  at  the  date  of  the  policy,  but  at  a  period  three 
years  later,  and  to  a  risk  that  is  different  in  character. 

' '  The  agreement  concerning  the  original  assumption 
of  risk  is  distinct  and  independent  from  the  agreement 
that  the  policy,  after  it  has  been  outstanding  three 
years  in  the  possession  of  the  assured,  shall  be  incon- 
testable. The  document  contains  two  separate  agree- 
ments by  the  company;  (1)  To  insure  conditionally 
for  three  years;  (2)  to  relinquish  defenses  after  three 
years.  Each  of  these  forms  a  part  of  the  consideration 
for  which  the  assured  pays  his  money.  They  relate 
to  distinct  subject-matter,  to  different  dates.  •  •  • 

*  *  The  term  *  incontestable '  is  of  great  breadth.  It  is 
the  *  policy*  which  is  to  be  incontestable.  We  think  the 
language  broad  enough  to  cover  all  grounds  for  con- 
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test  not  specially  excepted  in  that  clause.  The  word 
'policy'  may  weU  be  tak^n  to  mean  a  formal  docmnent 
delivered  by  the  company,  and  containing  evidence  of 
an  obligation  to  pay.  Such  a  document  so  delivered 
is  ordinarily  contestable,  with  reference  to  questions 
arising  in  connection  with  its  deliverv  and  payment 
of  the  first  premium,  as  well  as  with  reference  to  state- 
ments contained  in  the  application.  *  *  * 

^'The  argument  that  the  policy  was  not  in  continu- 
ous force  is  predicated  upon  an  extrinsic  fact  not  ap- 
pearing upon  the  face  of  the  policy,  to  wit,  the  fact 
that  the  assured  was  not  in  good  health  at  the  date  of 
delivery  of  the  policy.  In  setting  up,  or  even  in  rely- 
ing upon,  this  extrinsic  fact,  the  company  is  contest- 
ing its  policy  as  evidence  of  its  obhgation.  If  the 
company  is  at  liberty  to  set  up  this  fact  after  the  lapse 
of  more  than  five  years,  it  is  equally  at  liberty  to  set 
it  up  after  the  lapse  of  forty  years.  Instead  of  being 
an  incontestable  policy,  if  we  adopt  the  defendant's 
argument,  the  policy  is  always  contestable." 
We  unqualifiedly  approve  of  the  reasoning  of  the  court 
in  the  aforesaid  case.  The  language  in  the  incontest- 
able clause  in  the  case  at  bar  is  clear  and  explicit,  and 
unquestionably  provided  that  after  one  year,  the  policy 
having  been  delivered  and  the  first  premium  paid,  said 
policy  could  not  be  avoided  save  for  the  ground  speci- 
ally reserved,  viz.,  the  failure  to  pay  the  premiums. 
To  hold  otherwise  would  utterly  destroy  the  value  of 
any  incontestable  clause. 

The  defendant  further  contends  that  even  if  said 
policies  were  in  force,  the  incontestable  clause  had  not 
yet  taken  effect,  because^  plaintiff  had  not  paid  the 
second  premiums  at  the  end  of  the  first  year.  The  evi- 
dence shows,  however,  as  already  stated,  that  a  tender 
of  the  premiums  due  on  both  these  policies  was  made 
on  January  4th,  the  insured  evidently  taking  advantage 
of  the  provision  in  the  policies  permitting  one  month's 
grace  in  the  payment  of  the  premiums  after  the  first, 
subject  to  an  interest  charge  of  five  per  cent,  per  annum. 
Defendant  contends,  however,  that  this  act  on  the  part 
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of  the  insTired  extended  the  application  of  the  incon- 
testable clause  until  after  the  tender  of  the  preminms. 
In  other  words,  defendant  argues  that  while  the  period 
of  incontestability  is  by  the  express  terms  of  the  policy 
one  year,  yet  if  the  thirty  days  of  grace  on  the  payment 
of  the  premium  is  taken  advantage  of  by  the  insured, 
the  period  of  incontestability  is  thereby  extended  a 
corresponding  period. 

This  provision  whereby  the  payment  of  the  premi- 
ums was  extended  thirty  days  must  also  be  considered 
as  an  inducement  for  a  person  to  become  a  policy 
holder  and  intended  for  his  benefit  Moreover,  there 
is  a  consideration  for  the  extension,  viz.,  the  payment 
of  five  per  cent,  interest.  There  is  nothing  contained 
in  the  language  of  this  provision  which  will  permit  of 
the  construction  contended  for  here  by  the  defendant. 
Counsel  depends  entirely  in  his  argument  upon  the  fact 
that  because  the  premium  was  not  paid  or  tendered  at 
the  end  of  the  first  year,  defendant  had  the  right  to 
refuse  it  when  afterwards  tendered,  and  that  such 
refusal  on  its  part  was  a  notice  that  defendant  intended 
to  avoid  said  policies.  The  record  is  clear,  however, 
that  no  affirmative  act  was  taken  by  the  defendant  to 
avoid  the  policies  until  after  the  tender  of  the  premi- 
ums, which  was  more  than  a  year  after  the  first 
premiums  were  paid  and  the  policies  delivered.  In  the 
stipulation  entered  into  between  the  parties  at  the  time 
of  the  trial,  wherein  it  was  agreed  that  the  tender  of 
the  premiums  had  been  made  within  the  period  of  grace 
and  refused  by  defendant,  there  was  nothing  stated 
that  said  refusal  was  based  upon  any  reason  advanced 
in  the  contentions  of  the  defendant  on  this  appeaL 
Moreover,  the  record  shows  that  after  both  policies 
had  been  in  force  for  more  than  a  year,  defendant,  on 
December  30,  1911,  wrote  the  insured  reminding  him 
that  the  period  of  grace  was  drawing  to  a  close,  that 
in  order  to  save  his  insurance  he  should  pay  the 
premiums  within  that  period. 
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The  writing  of  this  letter  was  an  act  affirming  the 
policy  in  question.  In  f act,  nowhere  does  it  appear  in 
the  record  in  this  case  that  any  action  was  taken  by 
the  defendant  indicating  a  desire  to  terminate  the 
policies,  until  after  the  tender  of  the  premiums  had 
been  made — ^more  than  a  year  after  the  issuance  of  the 
said  policies.  We  cannot,  therefore,  for  any  of 
the  reasons  advanced,  concur  in  the  contention  of  the 
defendant  that  the  incontestable  clause  had  not  taken 
effect,  but  must  hold  the  contrary. 

There  is  the  further  contention  that  the  court  erred 
in  refusing  to  admit  in  evidence  the  proof  offered  by 
defendant  to  show  that  the  answers  made  by  the 
insured  to  questions  propounded  in  the  applications 
for  policies  were  false,  and  the  insured  having  war- 
j  ranted  his  answers  to  be  true,  the  insured  thereby 
practiced  a  fraud,  because  of  which  the  company  had 
the  right  to  avoid  the  policies.  We  having  held  that 
the  incontestable  clause  had  become  effective,  such 
defense  was  absolutely  unavailing,  and  the  evidence 
to  establish  the  alleged  fraud  was  clearly  inadmissible. 

Defendant's  further  contention  that  the  court  erred 
in  instructing  the  jury  to  allow  interest  on  plaintiff's 
claim  is  without  merit.  Finding  no  reversible  error, 
the  judgment  will  be  affirmed. 

Affirmed. 


Thora  L.  KathmanTi,  Appellee,  v.  Charles  H.  Rathmami» 

Appellant 

Oen.  Kg.  20,973.  (Not  to  be  reported  in  fulL) 

Appeal  from  the  Superior  Court  of  Ck>ok  county;  the  Hon.  Duns 
E.  SxTixiTAN,  Judges  presiding.  Heard  in  the  Branch  Appellate  Covrt 
at  the  October  term,  1014.  Reyersed  and  remanded.  Opinion  filed 
December  8^  1016.    Rehearing  denied  December  21,  1915. 
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Statement  of  the  Case. 

BiU  for  separate  maintenance  by  Thora  L.  Bath- 
mann,  complainant,  against  Charles  H.  Bathmann, 
defendant,  in  the  Superior  Court  of  Cook  county. 
From  a  decree  in  favor  of  complainanti  defendant 
appeals. 

The  decree  for  separate  maintenance  was  based 
upon  the  charge  of  extreme  and  repeated  cruelty,  and 
that  at  the  time  of  the  decree  she  was  living  separate 
and  apart  from  her  husband  without  her  fault.  The 
decree  further  directed  that  complainant  be  allowed 
the  use  and  occupancy  of  the  dwelling  house  owned 
by  defendant — ^then  occupied  by  complainant  and  her 
minor  children  as  well  as  by  the  defendant — ^together 
with  all  personal  property,  goods,  chattels  and  effects 
contained  therein ;  that  she  also  be  allowed  the  use  of 
the  building  used  by  defendant  as  a  garage,  and 
seventy-five  dollars  per  month  alimony.  It  also 
awarded  to  complainant  the  custody  of  tibe  two  chil- 
dren, and  further  ordered  said  defendant  to  vacate  the 
room  occupied  by  him  m  said  dwelling  house  and  that 
he  move  therefrom. 

Complainant's  bill  was  filed  in  June,  1913,  wherein 
it  was  alleged  that  she  was  married  to  defendant  in 
Decanber,  1907;  that  she  continued  to  cohabit  with 
him  until  May  10,  1913;  that  they  had  two  children, 
one  five  years  old  and  the  other  sixteen  months ;  that 
complainant  discharged  her  duties  as  wife  while  she 
lived  with  defendant,  but  that  defendant,  a  short  time 
after  marriage,  commenced  a  course  of  cruel,  unkind 
and  inhuman  conduct  toward  her,  which  continued 
until  on  or  about  May  10, 1913,  at  which  time  she  was 
compelled  to  cease  her  relation  with  defendant  as  a 
wife,  although  she  continued  to  live  under  the  same 
roof;  that  because  of  defendant's  extreme  and  repeated 
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cruelty  it  is  unBaf e  and  improper  for  her  and  the  chil- 
dren  to  live  with  him. 

Complainant  by  her  testimony  showed  that  she  and 
the  defendant  had  been  living  as  hnsband  and  wife  in 
said  dwelling  house  up  to  May  10,  1913;  that  there- 
after, because  of  alleged  inhuman  treatment  on  his 
party  she  ceased  sustaining  the  marital  relationship 
with  him,  although  continuing  to  live  under  the  same 
roof,  each  occupying  a  separate  room.  While  the  bill 
charges  failure  to  properly  support  complainant,  the 
record  is  barren  of  any  evidence  tending  to  show  that 
complainant  was  ever  without  the  necessaries  of  life. 
At  the  time  the  bill  was  filed  she  was  living  in  a  home 
provided  by  the  defendant,  and  one  deemed  suitable 
for  them  to  live  in.  While  there  was  some  dispute  as 
to  whether  or  not  the  support  given  her  by  defendant 
was  suitable  and  adequate  to  their  condition  in  life, 
yet  she  had  the  necessaries  of  life  and  had  the  service 
of  a  maid  up  to  the  time  said  bill  was  filed.  The  only 
evidence  that  complainant  and  defendant  were  living 
separate  and  apart  was  the  testimony  that  from  May 
10th,  when  the  complainant  ceased  living  with  him  as 
his  wife  because  of  cruelty,  to  June  10th,  the  date  of 
the  filing  of  her  bill  for  separate  maintenance,  the 
complainant  and  defendant,  while  living  under  the 
same  roof,  occupied  separate  rooms.  There  was  no 
evidence  as  to  whether  or  not  during  this  period  the 
parties  ate  at  the  same  table  or  met  in  the  family 
Uving  room  or  that  in  any  way  the  relationship  was 
changed,  save  the  fact  that  they  did  not  occupy  the 
same  room. 

Cantwbll  &  Smtth  and  Cabet  W.  Rhodes,  for  api>el- 
lant. 

Chables  E.  Ebbstein  and  Bobebt  B.  Jampolib,  for 
appellee. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court 
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Abstract  of  the  Dedsion. 

1«  HusBAifD  AND  WIFE,  $  267* — neoestity  that  decree  of  eeparate 
wta4mienance  he  supported  by  evidence  tha$  parties  were  living  apart. 
In  an  action  for  separate  maintenance^  a  decree  in  favor  of  the  wife 
cannot  stand  nnless  it  appears  reasonably  as  a  fact  that  at  the  time 
the  bill  was  filed  the  parties  were  actually  living  separate  and  apart 

Z  Husband  and  wife,  S  267* — token  evidence  insufficient  to  estah- 
U$h  that  parties  were  living  apart.  In  an  action  for  separate  main- 
tenance, a  finding  tliat  at  the  time  the  bill  was  filed  the  parties  were 
living  separate  and  apart,  held  not  sustained  by  the  evidence  where 
the  record  shows  that  at  snch  time  the  parties  were  living  in  the 
same  house,  bnt  where  there  is  no  evidence  in  the  record  tending  to 
show  that  their  relations  were  changed  further  than  the  fact  that 
they  did  not  occupy  the  same  room. 

3.  Husband  and  wm,  S  267* — when  biU  for  separate  maintenance 
sufficiently  aUeges  that  parties  were  living  apart.  In  an  action  for 
separate  maintenance,  allegations  in  the  bill  examined  and  held 
Bofllciently  to  allege  that  at  the  time  the  bill  was  filed  the  parties 
were  living  separate  and  apart.  In  the  abs^ice  of  a  special  demurrer 
to  such  aUegatlons,  although  such  facts  are  not  clearly  alleged 
therein. 


Siegmnnd  Roesner,  Appellee,  v.  C.  E.  Dellenbargw 

Company,  Appellant 

Gen.  Ko.  21,003.  (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Ck)unty  Court  of  Cook  county ;  the  Hon.  David  T. 
Smilet,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  October  term,  1914.    AfBrmed.    Opinion  filed  December  8,  1015. 

Statement  of  fhie  Case. 

Action  by  Siegmnnd  Boesner,  plaintiff,  against  the 
C.  E.  Dellenbarger  Company,  defendant,  in  the  County 
Court  of  Cook  county,  to  recover  on  a  contract  of 
employment.  From  a  judgment  for  plaintiff  for  $400, 
defendant  appeals. 

The  contract  sued  on  is  as  follows: 


•8m  miiiols  Kotos  DiffMt,  Vols.  XI  to  XT,  and  CiuniilatlTe  Qnartorljr,  Mine 
topic  aad  ■eclioa  Bomber. 
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**Know  all  Men  by  these  Presents,  that  C.  E.  Dellen- 
barger Company,  a  corporation,  hereinafter  called 
first  party,  and  Siegiiiund  Roesner,  hereinafter  called 
second  party,  both  of  Chicago,  Cook  County,  Illi- 
nois, entered  into  the  following  agreement,  this  15th 
day  of  October,  1912 : 

**  First  party  agrees  to  hire  the  services  of  second 
party  for  the  period  of  one  year,  beginning  on  the 
15th  day  of  October,  1912,  and  ending  on  the  14th  day 
of  October,  1913,  for  the  following  purposes : 

**  (1)  Second  party  is  to  work  in  the  machine  shop 
of  first  party,  and  do  all  mechanical  work,  such  as 
experimental,  model,  tool  and  die,  and  all  work  re- 
quired by  the  trade  of  the  company,  in  a  first-class 
maimer  and  workmanship. 

**  (2)  If  so  directed  by  first  party,  second  party  is 
to  superintend  the  work  done  in  the  shop  of  first 
party,  and  take  charge  of  the  working  force. 

^^  (3)  Second  party  is  to  use  his  best  knowledge  and 
ability  in  discharging  the  duties  assigned  to  him  by 
first  party. 

**  (4)  In  consideration  of  the  foregoing,  first  party 
agrees  to  pay  the  second  party  the  sum  of  Eighteen 
Hundred  and  fifty  ($1,850.00)  dollars  per  annum,  pay- 
able in  weekly  installments,  as  follows : 

**  30.00  per  week  for  each  and  every  week,  for  a 
period  covering  the  first  three  months,  beginning  on 
the  15th  day  of  October,  1912;  thereafter,  $35.00  pep 
week  for  each  and  every  week,  for  a  period  covermg 
the  second  three  months,  beginning  on  the  15th  of 
January^  1913,  and  $37.50  per  week  for  every  week 
for  the  remainder  of  six  months  of  this  contract,  be- 
ginning on  the  15th  day  of  April,  1913. 

**  (Signed)  C.  E.  Dellenbarger  Co., 

**By  C.  E.  Dellenbarger,  Pres. 

**S.  BOESNER." 

The  evidence  showed  that  plaintiff  entered  upon  the 
employment  immediately  after  the  making  of  said  con- 
tract, and  continued  until  August  20,  1913,  when  he 
was    discharged    by    the    defendant;    that    plaintiff 
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received  dnring  that  period  the  sum  of  $1,360  from 
the  defendant 

The  principal  issue  was  whether  or  not  there  were 
sufficient  grounds  justifying  the  discharge  of  the  plain- 
tiff before  the  expiration  of  the  year  for  which  he  had 
been  employed.  On  this  issue  there  was  only  one 
witness  for  the  plaintiff  and  that  was  the  plaintiff 
himselfi  who  testified  that  during  the  time  he  was 
working  under  said  contract  he  in  every  respect  com- 
plied with  the  terms  thereof;  that  on  the  20th  day  of 
August,  1913,  he  was  discharged  by  the  president  of 
defendant,  without  cause;  that  thereafter  he  sought 
employment  elsewhere  during  the  remainder  of  the 
term  of  the  contract,  but  without  success. 

Defendant,  by  three  witnesses,  offered  testimony 
tending  to  show  that  plaintiff  had  repeatedly  failed 
to  comply  with  directions  given  him  by  his  superiors 
as  to  the  manner  in  which  to  perform  his  work,  where- 
fore he  was  discharged.  Plaintiff,  however,  denied 
ever  having  received  any  such  directions,  save  at  the 
time  he  was  discharged. 

Wbst  &  EcKHART,  for  appellant. 

No  appearance  for  appellee. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 

'Abstract  of  the  Decision. 

1.  Etidknck,  S476* — when  number  of  witnesses  may  he  consid- 
ered in  weighing  evidence.  The  nmnber  of  witnesses  testifying  on 
each  side  in  the  trial  of  an  action  is  a  proper  but  not  an  absoluttiy 
controlling  dement  to  be  considered  by  the  Jury  in  weighing  the 
eTidenc& 

2.  WiTNKSSBS,  S258* — fMTOvince  of  fury  as  to  credibility  of  wit* 
nesses.  It  is  the  province  of  the  Jury  to  determine  the  credibiUty  of 
witnesses  and  the  weight  to  be  giv^i  their  testimony. 

8.  Appeal  and  ebbob,  $1410* — when  verdict  not  disturbed  as 
against  weight  of  evidence.    Unless  the  verdict  of  a  Jury  is  clearly 

•See  miiiois  Not€*  Dlffctt,  Vols.  XI  to  XV,  and  CvmolatlYe  Qvartorljr,  osme 
tople  OBd  Mctioo  monbor. 
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and  manifestly  against  the  weight  of  the  evidence,  sudi  verdict  will 
not  be  disturbed  on  review. 

4.  Nbw  trial,  S  97* — neceBsity  of  affidavits  to  support  motion  for 
new  trial  on  ground  of  newly-discovered  evidence,  A  motion  for 
a  new  trial  on  the  ground  of  newly-disoovered  evidence  must  be 
supported  by  the  affidavits  of  the  witnesses  by  whom  it  is  proposed 
to  prove  the  matters  r^ed  upon,  or  an  excuse  shown  for  not  pro- 
ducing such  affidavits. 

5.  Niw  TBiAL,  S 102* — when  affidavit  supporting  motion  for  new 
trUa  on  ground  of  newly-discovered  evidence  insuffMent,  On  a 
motion  for  a  new  trial  on  the  ground  of  newly-discovered  evidence, 
an  affidavit  that  the  witness  by  whom  the  party  seeking  the  new  trial 
proposed  to  prove  the  matters  relied  upon  as  newly-discovered  evi- 
dence is  beyond  the  reach  of  the  affiant,  and  further  alleging  that 
affiant  made  "earnest  efforts"  to  secure  an  affidavit  from  such  wit- 
ness, is  Insufficient  in  that  such  affidavit  does  not  state  specific  focts 
sufficient  to  enable  the  court  to  determine  what  efforts  were  made 
by  affiant  to  secure  such  affidavit  before  the  witness'  departure. 

6w  New  tbial,  S  102* — when  affidavit  supporting  motion  for  new 
trial  on  ground  of  newly-discovered  evidence  insufficient.  On  a  motion 
for  a  new  trial  on  the  ground  of  newly-discovered  evidence,  an  affida- 
vit that  prior  to  and  during  the  trial  affiant  made  "diligent  efforts 
*  *  *  to  discover  evidence"  of  the  character  relied  on  as  newly- 
discovered  evidence,  is  insufficient  in  that  its  allegations  are  mere 
conclusions  of  the  affiant  and  give  the  court  no  information  from 
which  it  can  determine  whether  or  not  affiant  was  diligent. 

7.  Tbial,  S  155* — when  weight  of  evidence  fury  question.  Where 
the  evidence  is  conflicting,  a  question  of  foct  for  the  Jury  is 
presented. 

8.  GoRTBAOTS,  S384* — sufficiency  of  evidence  to  sustain  verdict. 
In  an  action  to  recover  on  a  contract  whereby  defendant  agreed  to 
employ  plaintiff  at  a  stated  rate  of  compensation  for  a  named  period, 
in  which  the  def^ise  was  that  the  contract  was  somewhat  modified 
with  the  assent  of  plaintiff,  a  verdict  whereby  the  Jury  found  thai 
plaintiff  never  assented  to  such  modification  of  the  contract,  held 
not  manifestly  against  the  weight  of  the  evidence. 

•8«e  nUnolt  Notes  Di^Mt,  VoU.  XI  to  XV,  and  CumalatlYe  Quarterly,  mme 
topic  sad  Mctloa  nmnbor. 
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Mutual  Life  Insurance  Company  of  New  York  v. 
Louise  H.  Ritsher  and  Herbert  Hammond. 

On  Appeal  of  Lonise  H.  Ritsher,  Appellant,  y.  Herbert 

Hammond,  Appellee. 

Oen.  No.  21,019. 

1.  Frauds,  Statute  of,  S  25* — when  teat  as  to  possibility  of  time 
of  performance  governs.  The  test  whether  a  contract  is  within  the 
Statute  of  Frands  is  whether  at  the  time  such  agreement  was  made 
it  could  have  been  performed  within  a  year,  and  not  whether  in  fact 
sach  contract  was  so  performed,  and  hence,  if  performance  within 
one  year  was  possible,  the  contract  is  not  within  the  statute. 

2.  Frauds,  Statute  of,  S  25* — when  applicable  to  contract  not  to 
be  performed  in  a  pear,  A  contract  is  within  the  Statute  of  Frauds 
if  by  its  terms  it  appears  that  the  contract  cannot  be  performed 
within  one  year  from  the  time  when  the  contract  was  made. 

Z,  Frauds,  Statute  of,  S  25* — when  ewpectation  of  parties  as  to 
time  of  performance  not  controlling.  An  assignment  of  a  policy  of 
life  insurance  to  secure  moneys  then  due,  or  which  in  the  future 
might  be  due  from  insured  to  assignee,  is  not  within  the  Statute  of 
Frauds,  although  such  contract  fixes  no  definite  time  during  which 
it  is  to  continue  in  force,  and  althou^  it  appears  from  the  contract 
that  parties  contemplated  that  it  would  continue  In  force  for  more 
than  a  year,  for  the  reason  that  such  a  contract  is  not  within  the 
statute  if  by  a  reasonable  construction  its  terms  did  not  require  it 
to  remain  in  force  for  more  than  a  year. 

4.  IifTERPLEAOEB,  {  8* — What  essential  In  a  bill  of  interpleader, 
both  claimants  are  in  a  position  similar  to  that  of  plaintiff  in  pos- 
sessory actions,  where  plaintiff  must  recover  on  the  strength  of  his 
own  title,  and  not  on  the  weakness  of  the  title  of  his  adversary. 

5.  IRTEBPLEADEB,  $  H* — whcn  cvidcncc  insufficient  to  support 
decree.  In  an  interpleader  suit  brought  by  an  insurance  company 
to  det^mine  the  rights  of  claimants  to  a  fund  arising  under  a  policy 
issued  by  complainant  and  on  which  liability  was  admitted,  where 
defeodants  claimed  the  fund  respectively  as  the  beneficiary  named 
in  the  policy,  and  as  assignee  thereof,  under  an  assignment  made 
by  insured  in  his  lifetime,  evidence  examined  and  a  decree  finding 
the  equities  in  favor  of  defendant  claiming  as  assignee  held  erroneous 
under  the  evidence; 

•See  nUiiois  Note*  IHsctt,  Vols.  XI  to  XV,  and  CnmolatlTe  Qiutfterly,  lame 
t«ple  sad  pectton  number. 
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Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon.  John  P. 
HcGooBTT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  and  remanded  with  directions. 
Opinion  filed  December  8,  1915.  Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 

MoNTGOMEBT,  Habt,  Smtth  &  Stbbbb,  f or  appellant. 

John  P.  Ahbens,  for  appellee. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  oonrt. 

Appellant  and  appellee  were  defendants  in  a  bill  of 
interpleader  filed  by  the  Mutual  Life  Insurance  Com- 
pany of  New  York,  hereinafter  referred  to  as  the  com- 
plainant, to  determine  to  whom  should  be  paid  the  net 
proceeds  of  a  life  insurance  policy  issued  by  it  on  the 
life  of  Edward  C.  Bitsher,  the  deceased  husband  of  the 
appellant,  hereinafter  referred  to  as  the  assured. 
Answers  having  been  filed  by  both  the  appellant  and 
the  appellee,  the  court  entered  an  interlocutory  decree 
wherein  it  directed,  inter  alia,  that  the  complainant  pay 
into  court  the  sum  of  $8,434.83,  being  the  net  proceeds 
due  upon  the  said  policy  after  deducting  the  amoxmt 
of  a  loan  which  had  been  made  to  the  assured  by  the 
complainant;  and  that  upon  payment  of  said  amoxmt 
to  the  clerk  of  the  court,  complainant  be  dismissed 
from  further  prosecution  of  its  bill  and  released  of 
all  claims  under  said  policy  of  insurance. 

The  sole  controversy  here  presented  is,  whether  the 
appellant  or  the  appellee  is  entitled  to  the  proceeds 
of  this  policy,  appellant  claiming  as  beneficiary  under 
the  policy,  and  appellee  by  virtue  of  an  assignment  to 
him  executed  by  appellant  and  the  assured.  This  issue 
was  referred  to  a  master  who  found  the  equities  with 
the  appellee  and  recommended  that  a  decree  be  entered 
directing  the  clerk  of  the  court  to  pay  the  proceeds  of 
the  policy  ($8,434.83)  to  the  appellee.  Upon  a  hear- 
ing, the  court  entered  a  decree  as  recommended,  and 
from  this  decree  appellant  has  prosecuted  this  appeal. 

The  evidence  discloses  that  on  April  23,  1900,  the 
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complainant  issued  a  policy  of  insurance  on  the  life 
of  the  assured,  in  the  sum  of  $10,000,  payable  to  the 
appeUant,  her  executors,  administrators  and  assigns; 
that  on  September  28, 1903,  appellant  and  the  assured 
executed  an  assignment  of  said  policy  to  the  appellee 
and  delivered  the  same  to  him.  Appellee  testified  that 
same  were  delivered  as  collateral  security  for  debts 
then  owing  or  which  might  in  the  future  be  owing  by 
the  assured  to  him ;  that  when  such  arrangement  was 
made,  he  believed  appellant  was  present;** that  during 
November,  1908,  the  assured  desired  to  make  a  loan 
on  said  policy  from  the  complainant  and  requested 
him  (appellee)  to  deliver  the  policy  to  complainant; 
that  **Mr.  Bitsher  said  he  would  borrow  what  money 
he  could  from  the  insurance  company  and  allow  the 
assignments  to  remain  with  me,  in  the  same  manner  as 
they  were  before;'*  that  the  money  received  on  this 
loan  was  to  be  paid  to  appellee. 

The  evidence  further  discloses  that  complainant 
made  a  loan  on  said  policy  in  the  sum  of  $1,330,  the 
net  proceeds  of  which  ($1,303.58)  were  sent  to  appellee 
by  check  payable  to  the  order  of  appellant  and  the 
assured,  and  that  the  appellee  in  turn  inclosed  the 
check  in  a  letter  to  the  appellant  and  the  assured,  with 
a  request  to  indorse  the  check  and  return  it  to  him, 
which  was  done ;  that  the  assured  died  on  June  2, 1910, 
upon  which  date  the  policy  was  in  full  force  and  effect ; 
that  after  deducting  the  amount  due  complainant  upon 
the  aforementioned  loan,  there  was  a  balance  due  on  the 
policy  of  $8,544.83;  that  within  a  few  days  after 
the  death  of  the  assured,  appellee  notified  complainant 
that  he  claimed  the  fuU  amount  of  said  policy,  and 
exhibited  the  assignment  previously  referred  to  and 
left  same  with  it  as  evidence  of  his  right  to  the  said 
fund;  that  at  the  time  of  his  death,  the  assured  was 
indebted  to  appellee  on  notes  and  checks  in  a  sum 
greater  than  the  amount  due  on  said  policy ;  that  these 
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notes  were  collateral  notes ;  that  though  security  was 
recited  therein  they  did  not  mention  the  insurance 
poHcy  in  question  or  any  other  insurance  policy;  that 
these  notes  and  checks  aggregated  more  than  the 
amounts  actually  advanced  by  the  appellee  to  the 
assured. 

These  notes  bore  six  per  cent,  interest,  but  there 
was  evidence  that  commissions  were  paid  by  the 
assured  to  appellee  to  secure  these  loans.  The  exact 
amount  of  Ihese  commissions  does  not  appear  in  the 
evidence,  appellee  testifying  that  he  kept  no  books  of 
the  commissions  paid ;  that  while  a  memorandum  was 
made  at  that  time,  no  permanent  record  was  kept 
thereof.  The  master  found  that  the  commissions  were 
large  in  amount. 

There  were  also  offered  in  evidence  several  letters 
passing  between  the  assured  and  appellee,  all  of  them 
having  to  do  with  loans  being  made  by  appellee  to  the 
assured.  Among  these  was  one  dated  April  11,  1910, 
wherein  appellee,  after  making  reference  to  several 
of  their  business  transactions,  wrote  as  follows : 

**I  have  thought  recently  of  the  importance  of  your 
life  in  the  most  of  the  matters  in  which  you  and  I  are 
now  or  likely  to  be  interested,  and  that  it  would  be 
wise  to  have  an  assignment  of  some  of  your  policies 
of  insurance  covering  about  such  an  amount  as  is 
wise  to  have  an  assignment  of  some  of  your  policies 
which  I  once  held  removed  this  factor  which  has  not 
been  replaced.  I  understand  that  these  particular 
policies  are  deposited  with  the  companies  issuing  them, 
but  dare  say  you  have  others  that  are  not  so  de- 
posited. * ' 

It  further  appeared  from  the  evidence  that  there 
had  also  been  deposited  with  appellee  a  policy  on  the 
life  of  the  assured,  issued  by  the  State  Mutual  Life 
Insurance  Company,  which  had  also  been  delivered 
to  the  issuing  company,  to  be  used,  as  appellee  testi- 


Chicago — Fibst  District — Decbmbeb,  1915.      31 


Mutual  Life  Ins.  Co.  of  N.  Y.  v.  Ritsher  et  al.,  196  111.  App.  27. 

fied,  ''as  the  basis  of  a  loan  to  Mr.  Ritsher.''    That 
transaction  took  place  in  December,  1908. 

Appellant,  in  her  answer  and  upon  the  trial  of  the 
case,  admitted  the  making  of  the  assignment.  She 
claims,  however,  that  whatever  interest  appellee  had 
by  virtue  of  this  assignment,  it  was  released  at  the 
tbne  said  policy  was  delivered  to  the  complainant  at 
the  request  of  the  assured,  for  the  purpose  of  secur- 
ing a  loan,  the  proceeds  of  which  were  paid  to  appellee. 
She  also  contends  that  the  agreement  whereby  this 
policy  and  assignment  were  delivered  as  collateral 
security  for  debts  owing  and  to  be  owing  in  the  future, 
being  an  oral  one,  it  must,  under  the  evidence,  be  con- 
sidered as  a  contract  not  to  be  performed  within  one 
year  from  the  date  thereof,  and  therefore  void  under 
the  Statute  of  Frauds.  x 

In  urging  this  latter  contention,  appellant  asserts 
that  there  is  no  evidence  in  the  record  to  show  what 
indebtedness,  if  any,  was  existing  at  the  time  the  pol- 
icy and  the  assignment  were  delivered  as  collateral 
security,  viz.,  in  1903 ;  that  while  appellee  testified  that 
there  were  continual  transactions  between  himself  and 
the  assured  from  that  time  to  the  latter 's  death  on 
June  2, 1910,  yet  the  only  evidence  of  indebtedness  in 
the  record  was  in  the  form  of  notes  and  checks  issued 
during  May  and  June,  1910 ;  that  therefore  the  appel- 
lee *8  claim  being  dependent  upon  an  indebtedness  which 
the  evidence  discloses  arose  more  than  a  year  after  the 
making  of  the  agreement,  such  agreement  was  void 
under  the  Statute  of  Frauds  because  it  was  not  per- 
formed within  one  year.  However,  the  test  to  deter- 
mine whether  such  agreement  comes  within  the  statute 
is  not  whether  it  was  performed  within  a  year,  but 
whether,  when  the  agreement  was  made,  it  could  have 
been  performed  within  a  year;  and  if  so,  it  does  not 
come  within  the  statute.  A  contract  comes  within  the 
Statute  of  Frauds  if  by  its  terms  it  appears  that  it  can- 
not be  performed  within  one  year  from  the  date  of 
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makmg  thereof.  This  principle  is  well  set  forth  in 
Warner  v.  Texas  d  P.  By.  Co.,  164  U.  S.  418,  wherein 
the  conrt  said  (p.  433) : 

**In  the  case  at  bar,  the  contract  between  the  rail- 
road company  and  the  plaintiff,  as  testified  to  by  the 
plaintiff  himself,  who  was  the  only  witness  npon  the 
point,  was  that  if  he  wonld  fnmish  the  ties  and  grade 
the  gronnd  for  the  switch  at  the  place  where  he  pro- 
posed to  erect  a  sawmill,  the  railroad  company  wonld 
*put  down  the  iron  rails  and  maintain  the  switch  for 
the  plaintiff's  benefit  for  shipping  purposes  as  long 
as  he  needed  it.' 

**The  parties  may  well  have  expected  that  the  con- 
tract would  continue  in  force  for  more  than  one  year; 
it  may  have  been  very  improbable  that  it  would  not 
do  so ;  and  it  did  in  fact  continue  in  force  for  a  much 
longer  time.  But  they  made  no  stipulation  which  in 
terms,  or  by  reasonable  inference,  required  that  re- 
sult. The  question  is  not  what  the  probable,  or  ex- 
pected, or  actual  performance  of  the  contract  was, 
but  whether  the  contract,  according  to  the  reasonable 
interpretation  of  its  terms,  required  that  it  should  not 
be  performed  within  the  year.  No  definite  term  of 
time  for  the  performance  of  the  contract  appears  to 
have  been  mentioned  or  contemplated  by  the  parties; 
nor  was  there  any  agreement  as  to  the  amount  of  lum- 
ber to  be  sawed  or  shipped  by  the  plaintiff,  or  as  to 
the  time  during  which  he  should  keep  up  his  milL  *  *  * 

*  *  If,  within  a  year  after  the  making  of  the  contract, 
the  plaintiff  had  died,  or  had  abandoned  his  whole 
business  at  this  place,  or  for  any  other  reason  had 
ceased  to  need  the  switch  for  the  shipping  of  lumber, 
the  railroad  company  would  have  been  no  longer  under 
any  obligation  to  maintain  the  switch,  and  the  con- 
tract would  have  been  brought  to  an  end  by  having 
been  fully  performed. 

*  *  The  complete  performance  of  the  contract  depend- 
ing upon  a  contingency  which  might  happen  withui  the 
year,  the  contract  is  not  within  the  statute  of  frauds 
as  an  *  agreement  which  is  not  to  be  performed  within 
the  space  of  one  year  from  the  makmg  thereof.*  '* 


Chicago— First  District — ^December,  1915.     33 

Mutual  Life  Ins.  Co.  of  N.  Y.  ▼.  Ritsher  et  aL,  196  111.  App.  27. 

Snch  also  is  the  holding  in  Walker  v.  Johnson,  96 
U.  S.  424;  McPherson  v.  Cox,  96  U.  S.  404;  Birks  v. 
GiUett,  13  HL  App.  369;  Htdse  v.  Hidse,  155  HL  App. 

If  under  this  agreement  a  loan  had  been  made  at  the 
time  the  policy  and  assignment  were  delivered,  or 
within  a  year  thereafter,  and  within  a  year  after  the 
loan  had  been  made,  and  the  assured  had  died,  then 
whatever  moneys  were  dne  xmder  said  policy  conld 
have  been  claimed  as  secnrity  by  appellee  for  the  loans 
made  by  him  nnder  said  agreement.  It  matters  not 
that  from  the  contract  itself  the  parties  contemplated 
that  the  contract  was  to  continne  in  force  for  a  period 
of  more  than  one  year,  if  by  a  reasonable  interpreta- 
tion its  terms  did  not  require  it  to  be  in  force  for  a 
period  of  more  than  one  year.  We  are  therefore  of 
the  opinion  that  the  said  agreement  was  not  within  the 
Statute  of  Frauds. 

This  brings  us  to  the  contention  of  appellant,  that 
when  said  policy  was  delivered  by  appellee  to  the  com- 
plainant to  enable  the  assured  to  make  a  loan,  the  pro- 
ceeds of  which  was  to  be  paid,  and  actually  was  paid, 
to  the  appellee,  that  thereby  the  appellee  released  all 
his  interest  in  said  policy  that  had  accrued  to  him 
under  the  aforementioned  assignment. 

In  this  proceeding,  being  a  bill  of  interpleader,  the 
two  claimants,  viz.,  the  appellant  and  the  appellee,  are 
in  a  position  similar  to  that  presented  in  Conway  v. 
CasweU,  121  Ga.  254,  48  S.  E.  956,  wherein  it  was 
said  (p.  259)  : 

''In  interpleaders  both  claimants  are  in  a  position 
similar  to  that  of  plaintiffs  in  other  possessory  actions, 
where  the  recovery  must  be  on  the  strength  of  their 
own  title  rather  than  on  the  weakness  of  their  adver- 
sary's  title.'* 

Both  the  appellant  and  the  appellee  assert  that 
imder  the  evidence  they  are  entiUed  to  the  money 
due  under  the  policy. 

Vol.  CXCVI  8. 
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The  policy  and  the  assignment  were  delivered  to 
appellee  in  1903.  The  policy  remained  in  his  posses- 
sion nntil  1908.  During  the  interim,  it  was  kept  in 
force  and  the  premiums  paid,  presumably  by  the 
assured;  at  least,  it  is  certain  that  appellee  did  not 
pay  them.  In  1908,  appellee  states,  the  assured  came 
to  him  and  requested  that  the  policy  be  delivered  to 
the  complainant  so  he  (the  assured)  might  secure  a 
loan  thereon.  There  is  no  evidence  ad  to  why  he 
wished  to  secure  this  loan.  It  is  fair  to  presume,  how- 
ever, that  it  was  for  the  benefit  of  appellee,  because  he 
received  the  proceeds  thereof.  There  is  no  evidence  as 
to  the  exact  state  of  indebtedness  at  that  time.  At  the 
time  of  his  death,  the  evidence  of  indebtedness,  upon 
which  appellee  bases  his  claim,  were  the  notes  and 
checks  made  in  May  and  June,  1910.  These  notes  were 
collateral  notes,  and  the  collateral  was  therein  set  out 
in  full,  yet  no  mention  is  made  therein  of  either  of 
the  insurance  policies;  in. fact,  the  record  is  barren 
of  any  written  evidence  wherein  it  appears  that  either 
of  these  policies  was  held  as  collateral  security. 

Appellant  insists  that  these  facts  and  the  reason- 
able inferences  that  flow  therefrom  show  that  the 
appellee  released  all  claims  he  had  had  by  virtue  of 
the  assignment,  and  that  this  is  further  evidenced  by 
the  letter  of  April  11, 1910,  written  by  appellee  to  the 
assured,  wherein  he  said : 

**I  have  thought  recently  of  the  importance  of  your 
life  in  the  most  of  the  matters  in  which  you  and  I  are 
now  or  likely  to  be  interested  and  that  it  would  be  wise 
to  have  an  assignment  of  some  of  your  policies  of  in- 
surance covering  about  such  an  amount  as  is  Ukely 
to  be  involved.  The  taking  away  of  the  policies  which 
I  once  held  removed  this  factor  which  has  not  been  re- 
placed. I  understand  that  these  particular  policies 
are  deposited  with  the  companies  issuing  them,  but 
dare  say  you  have  others  that  are  not  so  deposited.'' 

While  the  master  found  that  said  letter  did  not  re- 
lease or  was  not  any  evidence  of  an  intention  on  the^ 
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part  of  the  appellee  to  release  his  right  in  and  to  the 
policy  in  question,  we  cannot  concur  in  such  finding. 
There  is  no  question  that  appellee,  to  secure  loans  then 
existing  or  to  be  made  in  the  future,  was  endeavoring 
by  this  letter  to  obtain  from  the  assured  as  collateral 
security  an  assignment  of  any  policies  which  the 
assured  might  have,  other  than  the  policies  which  had 
been  in  his  possession,  among  which  was  the  policy 
in  question.  When  appellee  states  therein  that  ^Hhe 
taking  away  of  the  policies  which  I  once  held  removed 
this  factor  which  has  not  been  replaced,''  he  can  have 
reference  only  to  the  policy  in  question  and  the  one 
issued  by  the  State  Mutual  Life  Insurance  Company 
already  referred  to,  because  the  record  is  barren  of 
any  evidence  indicating  that  he  had  reference  to  any 
other  policies.  What  was  the  factor  that  was  removed? 
Policies  or  assignments  to  secure  any  transactions  he 
had  or  might  have  had  with  the  assured.  And  when 
appellee  states  further,  '^I  understand  that  these  par- 
ticular policies  are  deposited  with  the  companies  issu- 
ing them,  but  daresay  you  have  others  that  are  not 
so  deposited,"  such  language  can  only  be  construed 
to  mean  that  the  appellee  regarded  his  rights  in  and  to 
said  policies  gone  after  they  had  been  deposited  with 
the  complainant  and  the  other  insurance  company. 
There  was  no  evidence  of  any  limitation  upon  the  right 
of  the  assured  to  deal  with  the  policy  as  he  saw  fit. 
It  was  in  his  power,  for  aught  that  appears  in  the 
record,  to  absolutely  dispose  of  his  right,  title  and 
interest  in  this  poUcy.  In  fact,  complainant's  bill 
alleged  that  the  assured  deposited  with  it  the  policy 
in  question  as  collateral  security  for  a  loan  of  $1,330, 
and  the  interlocutory  decree  so  found. 

Upon  what  does  appellee  base  his  contention  that  he 
still  retained  his  interest  in  said  policy,  subject  only 
to  the  loan  made  by  the  complainant?  First,  upon  the 
fact  that  he  retained  the  assignment,  and  further,  on 
a  oonversation  with  the  assured, — ^whose  lips  are  now 
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dosed  forever,  and  were  at  the  time  of  the  trial, — 
that  when  he  delivered  this  policy  to  the  complainant 
at  the  request  of  the  assured,  the  latter  stated  that 
''he  would  borrow  what  money  he  could  from  the  insur- 
ance company  and  allow  the  assignments  to  remain 
with  me  in  the  same  manner  they  were  before/'  That 
is  the  only  evidence  in  the  record  to  support  his  con- 
tention. There  is  no  evidence  of  any  positive  act  on 
his  part  to  show,  or  tending  to  show,  that  he  still  con- 
sidered this  policy  as  collateral  security.  On  the  con- 
trary, the  letter  of  April  11, 1910,  clearly  showed  that 
he  no  longer  regarded  these  policies  as  a  factor  with 
reference  to  his  business  transactions  with  the  assured. 
His  explanation  of  that  letter  upon  the  trial  was  far 
fro;m  satisfactory.  In  fact,  the  record  is  barren  of 
any  evidence  which  shows  that  complainant  had  any 
notice  whatever  of  the  alleged  claim  of  appellee  in  and 
to  the  said  policy  prior  to  the  death  of  the  assured. 
On  the  contrary,  the  record  shows  that  complainant 
held  the  policy  subject  only  to  the  right  of  the  assured 
and  the  appellant. 

Manifestly,  to  our  minds,  the  entire  course  of  con- 
duct as  evidenced  by  these  facts,  which  are  xmdisputed, 
indicates  that  the  appellee  did  not  rely  any  further 
upon  the  policy  in  question  but  had  in  fact  released 
all  his  rights  and  interest  therein,  the  consideration  for 
his  doing  so  being  the  fact  that  he  received  the  entire 
proceeds  of  the  loan  made  by  complainant  to  the 
assured. 

We  are  therefore  of  th6  opinion  that  the  chancellor 
erred  in  finding  the  equities  with  the  appellee,  and  that 
under  the  evidence  the  finding  should  have  been  for 
the  appellant.   The  decree  must,  therefore,  be  reversed. 

The  order  of  this  court  will  be  that  the  decree  be 
reversed  and  the  cause  remanded  with  directions  to 
the  chancellor  to  enter  a  decree  finding  the  equities 
with  the  appellant. 

Reversed  and  remanded  with  directions. 
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City  of  Chicago,  Defendant  in  Error,  v.  Oharles  Lesser, 

Plaintiff  in  Error. 

Gen.  No.  20,211.  (Not  to  be  reported  in  fnlL) 

Error  to  the  Hnnicipal  Court  of  Chicago ;  the  Hon.  Fbedbuok  L. 
Waxe,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.    Afhrmed.    Opinion  filed  December  21,  1915. 

Statement  of  the  Case. 

Action  by  the  City  of  Chicago  in  the  Municipal  Court 
against  Charles  Lesser,  defendant,  to  recover  a  penalty 
for  violation  of  an  ordinance.  To  reverse  a  judgment 
imposing  a  fine  of  $200  and  costs  of  $8.50,  defendant 
prosecutes  this  writ  of  error. 

Obobqe  Bemus,  for  plaintiff  in  error. 

John  W.  Bbokwith  and  Albebt  J.  W.  Affbll,  for 
defendant  in  error;  John  F.  Power,  of  counsel 

Mb.  Justigb  Mc(}oobty  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  IffiTinciPAL  CouBT  OF  CHICAGO,  {  13* — whcn  complaint  for 
violation  of  ordinance  iutlcieni.  A  complaint  charging  defendant 
with  a  violation  of  an  ordinance  of  the  City  of  Chicago  relative  to 
gaming  sufficiently  describes  the  offense  charged  and  the  ordinance 
alleged  to  have  been  violated  where  such  complaint  describes  the 
ordinance  violated  by  the  number  of  its  section  of  the  Chicago 
Municipal  Code,  and  where  the  acts  diarged  against  defoidant  are 
also  specifically  set  forth  therein. 

2.  Appeal  and  kbbob,  S  1084* — when  Appellate  Court  ioitt  not  take 
fmdicM  notice  of  ordinancee.  In  order  to  take  advantage  on  review 
of  points  based  on  ordinances  of  the  City  of  Chicago,  such  ordinances 
must  be  preserved  in  the  bill  of  exceptions,  as  the  Appelate  Court 
will  not  take  Judicial  notice  of  such  ordinances. 

a  Appeal  ahd  ebbob,  S  1802* — when  preeumed  trUU  oonrt  took 
/udicial  notice  of  ordinance.  In  an  action  to  recover  a  penalty  for 
violation  of  an  ordinance  of  the  City  of  Chicago,  where  on  writ 


•Sm  miiBols  Vvif  DISMt,  Vols.  XI  to  XV,  sad  CvmiilAtlTe  Qasrtorly, 
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of  error  to  reverse  the  Judgment  the  record  fails  to  show  whether 
the  trial  Judge  took  Judicial  notice  of  the  ordinance  in  question  as 
required  by  section  54  of  the  Municipal  Court  Act  (J.  &  A.  1[  8371), 
the  Appellate  Court  will  jpresume  that  the  statute  was  complied  with. 

4.  Municipal  Coust  of  Chicago,  S  13* — when  motion  for  rule 
requiring  filing  more  spedflo  statement  necessary  in  action  for  pen- 
aUy.  In  an  action  to  recover  a  penalty  for  violation  of  a  city 
ordinance  relative  to  gaming,  where  the  complaint  is  objected  to  as 
being  Indefinite,  defendant's  remedy  is  to  move  for  a  rule  to  require 
plaintiff  to  file  a  more  specific  statement  as  in  other  cases  of  the 
fourth  and  fifth  classes  under  the  Municipal  Court  Act,  as  such  an 
action  is  a  civil  action  and  the  complaint  therein  stands  as  a  state- 
ment of  plaintiflTs  claim. 

5.  Gamino,  S  43* — when  evidence  sufflcient  to  sustain  judgment. 
In  an  action  to  recover  a  penalty  for  violation  of  an  ordinance  of 
the  City  of  Chicago,  relative  to  gaming,  a  Judgment  for  plaintUT, 
held  not  manifestly  against  the  weight  of  the  evidence. 


City  of  Chicago,  Defendant  in  Error,  y.  Otto  Coorth, 

Plaintiff  in  Error. 

Oen.  No.  20,210.  (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fbedebick 
L.  Fake,  Judge,  presiding.  Heard  in  the 'Branch  Appellate  Court 
at  the  October  term,  1914.  Afllrmed.  Opinion  filed  December  21, 
1915. 


Statement  of  the  Case. 

Action  by  the  City  of  Chicago  against  Otto  Coorth, 
defendant,  in  the  Municipal  Court  of  Chicago,  to  recov- 
er a  penalty  for  violation  of  section  2012  of  the  Chicago 
Code  of  1911.  This  case  presents  the  same  ques- 
tions of  law  raised  in  City  of  Chicago  v.  Lesser,  No. 
20,211,  ante,  p.  37,  and  a  judgment  for  plaintiff  in 
this  case  was  affirmed  on  the  authority  of  that  case. 

Geoboe  Bemus,  for  plaintiff  in  error. 

*8ee  minolt  Notes  Direct,  Yolt.  XI  to  XV,  and  CumolatiTe  Quarterly,  same 
topic  and  section  nnmber. 
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JoHK  W.  Beckwith  and  Albert  J.  W.  AppBLLy  for 
defendant  in  error ;  Joiin  F.  Power,  of  connseL 

Mb.  Justice  McGk)0RTT  delivered  the  opinion  of  the 
conrt 


J.  F.  O'Brien,  trading  as  J.  F.  O'Brien  &  Company, 

Plaintiff  in  Error,  v.  H.  L.  Newhonse, 

Defendant  in  Error. 

Gen.  No.  20,631.  (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  0. 
lfoBAir«  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed.  Opinion  filed  December  21, 
1015. 


Statement  of  the  Case. 

Action  by  J.  F.  O'Brien,  trading  as  J.  F.  O'Brien  ft 
Company,  plaintiff,  against  H.  L.  Newhouse,  defend- 
ant, in  the  Municipal  Court  of  Chicago,  to  recover  the 
amount  of  broker's  commissions  for  negotiating  leases 
of  defendant's  property.  Defendant,  in  addition  to  an 
aflSdavit  of  merits,  filed  set-off.  The  court  found  the 
issues  against  plaintiff  and  for  defendant  on  his  set- 
off and  assessed  defendant's  damages  on  his  set-off 
at  eight  dollars. 

The  controverted  questions  arise  as  to  two  leases, 
known  as  the  ^^Daube"  and  ^^Berger"  leases.  The 
only  evidence  as  to  the  Daube  lease  was  the  testimony 
of  plaintiff  and  defendant,  plaintiff  claiming  and  de- 
fendant denying  that  plaintiff  procured  such  lease.  As 
to  the  Berger  lease  it  appeared  that  plaintiff  negotiated 
with  Berger  to  induce  him  to  take  a  lease  of  defend- 
ant's store,  but  Berger  declined,  whereupon  plaintiff 
abandoned  further  negotiations  with  Berger  after  noti- 
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fying  defendant  of  such  negotiations.  It  further  ap- 
peared that  several  weeks  later  another  broker  be- 
gan negotiations  with  Berger  in  regard  to  a  lease  of 
the  same  store,  as  a  resnlt  of  which  Berger  changed  his 
mind  and  took  the  lease,  on  terms  which  were  di^erent 
from  those  proposed  by  plaintiff,  but  it  did  not  appear 
whether  the  new  terms  were  more  or  less  favorable  to 
Berger.  It  did  not  appear  that  plaintiff  had  anything 
to  do  with  Berger 's  change  of  .mind.  The  cause  was 
tried  by  the  court,  which  found  the  issues  against  plain- 
tiff and  in  favor  of  defendant  on  his  set-off,  and  as- 
sessed defendant's  damages  at  eight  dollars.  To  re- 
verse a  judgment  for  defendant  for  eight  dollars, 
plaintiff  prosecutes  this  writ  of  error. 

P.  H.  Bishop,  for  plaintiff  in  error. 

Adleb  ft  TiWDWRKB,  f or  defendant  in  error. 

Mb.  JxjsncB  MoGoorty  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  BB0KKB8,  §  98*— lofteii  que8t0n  iohether  broker  procuring 
cause  of  renting  premises  for  jury.  In  an  action  to  recover  a 
broker's  commission  for  negotiating  the  rental  of  property,  the 
question  whether  plaintiff's  services  was  the  procuring  cause  and 
the  ^ective  means  of  bringing  about  sudi  renting  of  the  property 
is  a  question  of  fact  for  the  Jury  on  all  the  evidaice. 

2.  Bbokkb8»  §  61* — what  is  effect  on  right  to  compensation  of 
other  iHToker  being  procuring  cause  of  obtaining  tenant.  The  fact 
that  plaintiff,  a  bn^^r,  had  formerly  negotiated  with  a  person  in 
regard  to  such  person's  taking  a  lease  of  defaidant's  store  does  not 
warrant  a  claim  for  a  commission  by  plaintiff  for  bringing  about 
such  lease,  whejre  it  appears  that  such  person  was  finally  induced 
to  take  such  lease  through  the  efforts  of  another  broker  after 
plaintiff  had  for  some  time  abandoned  negotiations  with  such  lessee 
in  regard  to  his  taking  the  lease. 

3.  Bbokkbs,  S  37* — when  broker  not  procuring  cause  of  lease. 
Where  a  brokw  negotiates  with  a  person  to  induce  him  to  take 
a  lease,  which  such  person  then  refuses  to  do,  upon  which  plaintiff 
abandons  further  n^otiation  with  such  person  in  regard  to  his  tak- 

•See  nUnott  NoIm  Dt^ett,  Vols.  XI  to  XT,  and  Cnmiil«tlTe  Qoartcrlj,  Mm* 
topic  and  section  number. 
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Ing  sach  lease,  such  broker  cannot  be  said  to  be  the  procuring  cause 
of  making  the  lease,  so  as  to  entitle  him  to  recover  a  coounlsslon 
therefor,  where  such  person  later  changes  his  mind  and  takes  the 
lease,  in  the  absence  of  evidence  that  plaintiff  induced  snch  person 
to  change  his  mind  with  reference  to  taking  such  lease. 

4.  Bbokus,  §  90* — when  evidence  sufficient  to  sustain  finding  thai 
broker  not  procuring  cause  of  lease.  In  an  action  to  recover  a 
broker's  commission  for  procuring  a  lease  of  def^idanf s  property, 
where  plaintiff,  a  broker,  negotiated  in  regard  to  sndi  lease  with  a 
person  who  at  first  refused,  and  who,  after  plaintiff  had  abandoned 
Bocfa  negotiations,  changed  his  mind  and  took  the  lease,  a  finding 
that  plaintiff  did  not  procure  or  induce  such  person  to  take  the  lease 
held  not  manifestly  against  the  weight  of  the  evidence. 

5.  Bbokebs,  §  72* — when  judgment  properly  entered  on  setoff  in 
aetkm  for  commissions.  In  an  action  to  recover  a  broker's  com- 
mission for  iMwniring  a  lease  of  def^danf  s  property,  where  defend- 
ant filed  set-off,  and  the  action  was  tried  by  the  court.  Judgment 
for  defendant  on  his  set-off  held  not  erroneous  as  ignoring  the 
issues  Joined  on  plaintiff's  dalm,  where  it  appears  that  the  trial  court 
after  hearing  the  issues  raised  both  on  plaintiff's  dalm  and  defend- 
ant's set-off,  and  overruling  plaintiff's  motion  for  a  finding  in  his 
favor,  and  finding  that  plaintiff  was  indebted  to  defendant  stored 
the  Judgment  complained  of,  for  the  reason  that  such  action  of  the 
trial  court  was  prcipeT  under  section  47  of  the  Practice  Act  (J.  ft  A. 
f  8684),  providing  that  where  it  appears  on  the  trial  of  an  action 
that  plaintiff  is  Indebted  to  defendant,  the  Jury  shall  find  for 
defendant  and  shall  certify  to  the  court  the  amount  so  found,  which 
shall  enter  Judgmait  for  defendant,  and  further,  that  where  the 
cause  is  tried  by  the  court,  the  finding  in  Judpaent  shall  be  in 
like  manner. 


Frank  Runszas,  Appellee^  v.  Chicago,  Rock  Island  ft 
Padflc  Railway  Company,  Appellant 

Oen.  No.  20,821.  (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Superior  Oourt  of  Gook  county;  the  Hon.  liAzzmi 
Slussb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Oourt 
at  the  F^ruary  t^m,  1915.  Beversed  with  finding  of  fact  Opinion 
filed  December  21, 1916. 
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Statement  of  the  Case. 

Addon  of  trespass  by  Frank  Bmnszas,  plaintiff, 
against  the  Chicago,  Bo^  Island  and  Pacific  Railway 
Company,  defendant,  to  recover  for  personal  injuries 
alleged  to  have  been  sustained  by  pl^tiff  as  a  result 
of  an  assault  committed  on  plaintiff  by  an  employee  of 
defendant.  From  a  judgment  for  plaintiff  for  $1,000, 
defendant  appeals. 

The  alleged  assault  occurred  on  April  21, 1911.  De- 
fendant introduced  in  evidence  a  paper  purporting  to 
be  a  general  release  under  seal,  executed  by  plaintiff 
for  $36,  on  May  2,  1911,  and  also  introduced  a  draft, 
of  the  same  date,  payable  to  the  order  of  plaintiff  for 
$36,  which  draft  on  its  face  recites:  **For  personal 
injuries  received  at  Chicago,  Illinois,  on  April  21, 
1911. '*  The  alleged  release  recites  that  plaintiff  re- 
leased defendant  from  all  liability,  for  all  claims  for 
injuries,  etc.,  plaintiff  acknowledging  therein  full  sat- 
isfaction. 

The  plaintiff  contended  that  he  was  induced,  by 
agents  of  the  defendant,  by  trick  or  fraud,  to  sign  said 
release  under  the  belief  that  it  was  a  receipt  for  money 
in  payment  of  wages  due  him  at  the  time  of  the  hap- 
pening of  the  injuries  complained  of.  The  plaintiff  at 
the  time  of  the  said  assault  was  in  the  employ  of  the 
defendant  as  a  car  cleaner. 

The  plaintiff  testified  that  he  could  not  read  English ; 
that  the  paper  constituting  the  purported  release  was 
presented  to  him  by  two  agents  of  the  company  at  the 
hospital,  but  was  not  read  to  him  before  he  signed  it ; 
that  **Mr.  Shaw  (one  of  the  defendant's  agents)  took 
a  pencil  and  say  *Sign  your  name  on  the  paper,'  and 
I  signed  that,  and  he  has  a  check  for  me  and  he  gave  me 
that  check,  and  the  two  men  put  the  paper  in  their 
pocket.  He  said  that  is  a  good  thing,  you  get  wages 
in  pay  for  it,  don't  lose  that.  •  •  •  The  paper  (the 
check)  they  gave  me  I  kept  it  one  day,  and  then  *  *  * 
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I  gave  it  to  my  wife.  *  *  *  I  do  not  know  what  a 
release  is.  *  •  •  At  the  time  I  signed  the  release  I 
thought  it  was  for  wages  I  had  coming.  *  *  *  At  the 
time  I  was  injured  I  had  twenty-one  days  coming,  and 
I  thought  that  the  check  that  Emmick  gave  me  was  for 
that  money.  After  while  I  got  the  money  I  had  coming 
for  the  twenty-one  days  ••*.'*  The  plaintiff,  in 
part,  testified  through  an  interpreter. 

Within  a  few  days  following  the  execution  by  plain- 
tiff of  said  release  and  before  he  cashed  said  draft,  he 
admitted  that  he  was  informed  by  Dr.  Schultze,  of 
the  hospital,  that  he  had  signed  a  release  ^'for  his 
injuries. ' '  He  subsequently  was  paid  by  defendant  the 
amount  due  him  as  wages  for  said  twenty-one  days. 
The  check  or  draft  given  him  May  2,  1911,  when  he 
signed  such  release,  charged  plaintiff  with  notice  that 
it  was  given  to  and  accepted  by  him  in  settlement  of 
his  claim.  The  draft  is  on  a  printed  form  with  the  fol- 
lowing words  legibly  written  on  its  face:  **For  per- 
sonal injuries  received  at  Chicago,  April  21,  1911,'' 
and  was  not  cashed  until  May  10, 1911.  The  proceeds 
of  such  draft  were  retained  by  faim,  and  no  offer  was 
ever  made  by  plaintiff  to  return,  to  the  defendant,  the 
money  thus  received. 

It  appeared  that  defendant's  agent  visited  plaintiff 
at  the  hospital  where  plaintiff  was  taken  after  receiv- 
ing the  injuries  sought  to  be  recovered  for,  where  the 
release  was  signed  and  the  draft  in  question  delivered. 
It  did  not  appear  that  plaintiff  was  informed  by  the 
agent  that  the  release  was  a  receipt  for  money  due 
plaintiff  for  wages. 

M.  L.  Bell  and  A.  B.  Enoch,  for  appellant. 

EiABL  J.  Waleeb,  for  appellee. 

Mb.  Justice  McGoorty  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  DecisioiL 

1«  Rkubasb,  S  24* — when  burden  on  plaintiff  to  $hou>  fraud  in 
procurement  of  release.  Where  the  det&aae  to  an  action  is  grounded 
on  a  release  under  seal,  plaintiff  has  the  burden  of  showing  fraud 
in  the  procur^n^it  of  such  release,  since  a  release  cannot  be  avoided 
at  law  except  for  fraud  in  its  ezecutioiL 

2.  Rbtjeahb,  S  18* — when  one  signkiff  release  charffeable  with 
notice  tJMt  draft  intended  as  settlement.  In  an  action  to  recover 
for  pOTSonal  injuries  alleged  to  have  been  sustained  as  a  result  of 
an  assault  committed  on  plaintiff  by  an  employee  of  def^dant, 
where  at  the  time  of  signing  a  release  under  seal  plaintiff  was 
not  informed  that  the  paper  he  signed  was  a  release,  but,  in  con- 
sideration of  signing  such  release,  plaintiff  was  given  a  draft  pay- 
able to  the  ord^  of  plaintiff,  on  the  face  of  which  was  legibly 
written :  "For  personal  injuries  received  at  Chicago,  April  21,  l&U," 
plaintiff  held  diargeable  with  notice  that  such  draft  was  given  and 
accepted  in  settlement  of  his  claim,  it  appearing  that  before  the 
draft  was  cashed  plaintiff  was  informed  that  the  paper  he  signed 
was  a  r^ease  of  his  claim  for  damages,  it  also  appearing  that  after 
cashing  the  draft  plaintiff  retained  its  proceeds  without  making 
an  offer  to  return  such  proceeds  to  def^idant 

8.  Rbtjeahb,  §  8* — what  fraud  wiU  avoid  release.  In  order  to 
avoid  a  release  given  in  settlement  of  a  claim  on  the  ground  of 
fraud  without  returning  or  offering  to  return  the  money  paid  to 
secure  the  release,  the  fraud  relied  on  must  be  an  actual,  intended 
ftaud. 

4.  i^»r.»AOT!,  §  27*-^ioJ^en  evidence  sufficient  to  show  ratification 
of  settlement.  In  an  action  of  trespass  tq  recover  for  personal 
Injuries  alleged  to  have  been  sustained  by  plaintiff  as  a  result 
of  an  assault  committed  on  plaintiff  by  an  employee  of  defendant, 
where  the  defense  was  grounded  on  a  release  under  seal  executed 
by  plaintiff,  and  although  there  was  no  evidence  that  at  the  time  of 
signing  sudi  release  plaintiff  knew  that  it  was  such,  it  appearing 
that  plaintiff  received  and  cashed  a  draft  payable  to  his  order 
showing  on  its  face  that  such  draft  was  given  in  settlement  of  the 
claim  for  which  the  release  was  asked,  and  that  plaintiff  retained 
the  proceeds  of  such  draft  without  an  offer  to  return  them  to  defend- 
ant, held  that  the  evidence  showed  that  plaintiff  ratified  the  settle- 
ment 

6.  BxLBASB,  S  27* — when  evidence  sufficient  to  show  lack  of  fraud 
in  procurement  of  release.  In  an  action  of  trespass  to  recover  for 
personal  injuries  alleged  to  have  been  sustained  by  plaintiff  as  a 
result  of  an  assault  committed  on  plaintiff  by  an  employee  of  defend- 


•See  Illinois  NoIm  DiffMt.  Vols.  XI  to  XT,  and  Cnmnlative  Qoarterlj,  same 
topic  and  Boetlon  nnmlMr. 
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ant,  wh^re  the  defense  was  grounded  on  a  release  under  seal  ezecated 
tqr  i^aintiff,  which  release  was  alleged  to  have  been  procured  by 
fraud,  eridence  held  to  show  that  no  fraud  was  practiced  In  pro- 
coring  the  release. 


Page  V.  Lyon,  Trustee,  Appellant,  v.  Pony  Moore  et  aL 
(Defendants),  Joseph  Marshall  et  aL,  Appellees. 

Oen.  No.  20,902.  (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Sup^or  Court  of  Ck)ok  county;  the  Hon.  John 
M.  CCoNNOB,  Judge,  presiding.  Heard  In  the  Branch  Appelate 
Court  at  the  October  term,  1914.  Affirmed.  Opinion  filed  December 
21.101B. 

Statement  of  the  Oase. 

Bill  by  Page  V.  Lyon,  trustee  of  the  estate  of  Pony 
Moore,  bankrupt,  complainant,  against  Pony  Moore 
et  al.,  defendants,  to  reach  the  interest  of  defendant 
Pony  Moore,  in  a  certain  lease.  From  a  decree  finding 
defendant  Frank  Marshall  liable  for  one  month's  rent, 
complainant  appeals.  The  principal  facts  in  this  case 
up  to  June  18, 1913,  are  to  be  found  in  Lyon  v.  Moore, 
259  UL  23.  / 

Pony  Moore  was  adjudged  a  bankrupt  on  August  12, 
1907,  on  his  petition,  and  Page  V.  Lyon,  appeUcmt,  was 
appointed  trustee.  Moore  was  the  lessee  of  certain 
premises  from  Mrs.  Fowler,  and  he  sublet  them  for  the 
entire  remainder  of  the  term  from  November  1, 1905, 
to  Joseph  Marshall,  who  afterwards  assigned  the  sub- 
lease to  Frank  J.  Marshall.  Moore  retained  no  rever- 
sion in  himself,  but  while  he  was  liable  to  Mrs.  Fowler 
for  only  $100  a  month,  the  rent  reserved  to  him  in  the 
sublease  was  $150  a  month,  so  that  the  lease  was  worth 
to  him  $50  a  month  for  the  remainder  of  the  term. 
After  a  judgment  for  $18,000  had  been  rendered 
against  Moore,  he  and  a  certain  Blunk  devised  a  fraud- 
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nlent  scheme  to  defraud  the  creditor  by  putting  that 
$50  a  month  beyond  his  reach,  and  to  carry  the  scheme 
into  effect  Moore  surrendered  the  original  lease.  Mar- 
shall, as  assignee  of  Moore's  lease,  was  liable  to  Mrs. 
Fowler  for  $100  a  month  as  rent,  and  Moore  had  a  con- 
tract right  to  the  additional  $50  a  month  rent  which 
MarshaU  was  to  pay.  The  Supreme  Court  held  that 
the  record  showed  a  liability  to  said  appellant  from  the 
lessee  imder  the  sublease  in  question,  from  the  time 
the  bill  was  filed  and  process  served  on  such  lessee,  but 
that  the  record  did  not  contain  facts  from  which  such 
liability  could  be  determined,  and  reversed  the  judg- 
ment of  the  Appellate  Court  and  the  decree  of  the 
Superior  Court,  and  remanded  the  cause  to  the  Supe- 
rior Court,  with  directions  to  enter  a  decree  requiring 
every  person  liable,  as  lessee,  for  the  rent  of  the  prem- 
ises during  the  existence  of  the  lease  after  service  of 
process  on  Joseph  Marshall  and  Frank  Marshall  to 
account  for  and  pay  to  appellant,  as  trustee  in  bank- 
ruptcy for  Pony  Moore,  $50  per  month  reserved  to 
Moore  by  the  agreement. 

In  pursuance  to  said  remanding  order  and  opinion 
of  the  Supreme  Court,  the  case  was  redocketed  in  the 
Superior  Court.  Amended  and  supplemental  answer 
was  filed  by  Joseph  and  Frank  Marshall,  appellees, 
issues  joined,  evidence  heard  and  decree  entered  by 
that  court,  finding  Joseph  Marshall  was  not  indebted  to 
the  complainant,  and  that  the  defendant  Frank  Mar- 
shall was  liable  and  should  pay  to  the  complainant  the 
sum  of  $65,  dismissing  the  bill  as  to  the  defendant 
Joseph  Marshall  for  want  of  equity.  The  decree  fur- 
ther found  that  appellant,  in  open  court,  renounced  all 
claims  and  demands  against  any  of  the  defendants  to 
the  bill  of  complaint  herein,  other  than  Joseph  Mar- 
shall and  Frank  Marshall. 

Defendant  Joseph  Marshall  testified  that  he  assigned 
the  lease  in  question  to  defendant  Frank  Marshall  No- 
vember 9, 1906,  and  that  subsequently  he  had  not  been 
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interested  in  or  in  occupation  of  such  premises.  A 
writing  signed  by  Pony  Moore  was  introduced  dis- 
charging Joseph  Marshall  from  all  obligations  under 
the  lease.  Defendant  Frank  Marshall  testified  that  he 
had  x>ossession  and  paid  rent  for  the  premises  from 
November  1, 1906,  to  March  1, 1908,  and  that  he  ceased 
to  occupy  such  premises  March  18, 1908.  A  transcript 
of  a  judgment  of  the  Municipal  Court  of  Chicago  en- 
tered in  an  action  brought  to  dispossess  Pony  Moore 
and  Frank  Marshall  of  the  premises  was  admitted  in 
evidence.  Walter  H.  McDonald,  agent  for  Mrs.  Fow- 
ler,  the  owner  of  the  premises,  testified  to  taking  steps 
to  dispossess  Moore  and  Marshall  after  default  by 
them  in  payment  of  rent,  and  that  after  such  dispos- 
session the  landlord  rented  the  premises  to  one  Leight. 
He  also  testified  that  Marshall  paid  $150  a  month  to 
him  as  such  agent,  of  which  wituess  paid  $100  to  Mrs. 
Fowler  and  the  balance  to  Moore. 

At  the  hearing  complainant  renounced  all  claims 
against  all  defendants  except  Frank  and  Joseph  Mar- 
shall, and  the  court  dismissed  the  bill  for  want  of 
equity  as  to  defendant  Joseph  Marshall. 

A.  D.  Gash,  for  appellant. 

E.  H.  Morris  and  Silber,  Isaacs,  Silber  &  Wolet, 
for  appellees  Joseph  and  Frank  Marshall. 

Mr.  Justice  MoQoorty  delivered  the  opinion  of  the 
conrt 

m 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  S  1831* — when  additional  evidence  may  he 
heard  upon  remanding  cause.  In  a  bill  by  a  trustee  in  bankruptcy 
to  readi  the  interest  of  the  bankrupt  under  a  certain  lease,  where 
on  review  the  Supreme  Court  without  making  a  decision  on  the  merits 
reversed  the  decree  of  the  trial  court  and  remanded  the  cause 
with  direction  to  ^ter  a  decree  requiring  every  person  liable  to  the 
tmnkropt  for  rent  under  such  lease  to  pay  to  complainant  as  such 
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trustee  the  amounts  for  which  such  person  was  liable,  but  also 
holding  that  the  record  did  not  contain  evidence  sufficient  to  enable 
the  reviewing  court  to  determine  who  the  persons  so  liable  were^ 
it  was  proper  for  the  trial  court  to  permit  the  action  to  be 
redodceted,  to  allow  amendments  and  to  hear  further  evidence. 

2.  Appeal  and  ebbob,  §  1831* — when  evidence  not  incompetent  as 
relating  to  matters  res  adjudicata.  In  a  bill  by  a  trustee  in  bank- 
ruptcy to  reach  the  interest  of  the  bankrupt  under  a  certain  lease, 
where  the  Supreme  Court  reversed  the  decree  of  the  trial  court  and 
remanded  the  cause  with  a  mandate  which  made  it  necessary  that 
the  trial  court  determine  what,  persons  were  liable  to  the  bankrupt 
under  such  lease^  and  the  amounts  for  which  such  persons  were 
liable,  in  a  further  hearing  held  to  determine  suck  questions,  held, 
proper  to  admit  evidence  of  persons  holding  such  lease  by  assignm^t 
from  the  bankrupt  and  a  transcript  of  a  Judgment  entered  by  the 
Municipal  Court  of  Chicago  in  action  wherein  the  bankrupt  and 
those  claiming  under  him  were  dispossessed,  such  transcript  being 
explained  by  the  testimony  of  lessor's  agent  as  to  the  manner  in 
which  such  lease  was  terminated,  all  of  such  evidence  being  compe- 
tent as  tending  to  show  that  such  lease  had  been  terminated,  and 
such  evidence  is  not  incompetent  by  reason  of  its  having  relation  to 
matters  res  adjudicata,  nor  were  defendants  precluded  from  intro- 
ducing such  evidence  by  the  fact  that  it  was  equally  available  to 
them  at  the  time  of  the  first  hearing  and  not  then  introduced. 

3.  Bankbuftot,  §  38* — when  pleadings  in  another  case  admissible 
in  action  &y  trustee.  In  a  bill  by  a  trustee  in  bankruptcy  to  reach 
the  interest  of  a  bankrupt  under  a  certain  lease,  where  on  review 
the  Supreme  Court  reversed  the  decree  of  the  trial  court  with 
mandate  requiring  the  trial  court  to  ascertain  what  persons  were 
liable  to  the  bankrupt  under  such  lease,  and  where  one  of  the  ulti- 
mate facts  to  be  determined  was  the  termination  of  the  lease  in 
question  and  the  subletting  thereafter  by  the  owner  to  others,  the 
pleadings  in  a  cause  involving  the  same  leasehold  held  compet^it, 
although  complainant  was  not  a  party  to  such  action,  as  being  one 
element  In  that  chain  of  account  tending  to  prove  such  ultimate 
fact 

4.  Bankbuptot,  §  88* — when  evidence  of  tender  of  rent  properly 
ewcluded  in  action  by  trustee.  In  a  bill  by  a  trustee  in  bankruptcy 
to  reach  the  interest  of  the  bankrupt  in  a  certain  lease,  wh^e 
on  remand  after  reversal  by  the  Supreme  Court  one  of  the  issues 
was  whether  the  lease  in  question  was  terminated,  evidence  that 
after  the  termination  of  such  lease  a  tender  of  rent  was  made  to 
lessor  by  a  person  not  a  party  to  the  action,  held  properly  excluded 
as  immateriaL 

•See  Illinois  Notes  Dlirest,  Vols.  XI  to  XT,  and  Cnmiil«tlTe  <)iiarterlr,  sftine 
tople  and  section  number. 
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5.  Bakkbuftct,  §  88* — when  evidence  BUffldeni  to  Bustain  decree 
in  action  hy  trustee.  In  a  bill  by  a  trustee  in  bankruptcy  to  reach 
the  rii^ts  of  the  bankrupt  under  a  certain  lease,  where  on  review 
the  Supreme  Court  reversed  the  decree  of  the  trial  court  with 
mandate  making  it  necessary  for  the  trial  court  to  ascertain  what 
persona  were  liable  to  the  bankrupt  under  sudi  leasee  and  the 
amoimts  for  which  such  persons  were  liable,  a  decree  finding  a 
particular  defendant  liable  to  the  bankrupt  under  such  lease  held 
l(roper  under  the  evidence,  complainant  having  renounced  all  claims 
against  all  defendants  except  two,  and  the  court  having  dismissed 
the  bill  for  want  of  equity  as  to  the  other  defendant,  against  whom 
complainant  had  not  renounced  his  claims. 


DcNrter  &  HcKibben,  Plaintiffs  in  Error,  v.  Uichigan 
Oentral  Railroad  Company,  Defendant  in  Error. 

Oen.  No.  20,275. 

1.  GABsmui,  §  80* — when  duties  and  respimHbiUtiea  of  carriers 
governed  hy  acts  of  Congress.  The  duties  and  responsibilities  of 
common  carriers  of  interstate  shipments  are  to  be  determined  wholly 
by  the  acts  of  Oongress  and  the  interpretations  thereof  by  the 
Federal  Courts. 

2.  Cabbiebs,  §  8Sa* — what  is  purpose  of  act  as  relating  to  rates. 
Sections  2,  6^  and  10  of  the  Interstate  Commerce  Act,  as  amended 
by  Act  of  February  19, 1008,  and  Act  of  June  20,  1906,  pertain  only 
to  the  matter  of  rates,  fares  and  charges,  and  prohibit  any  prefer- 
ence or  discrimination  in  that  regard,  their  broad  purpose  being  to 
compel  the  establishment  of  reasonable  rates  and  the  uniform  appli- 
cation thereof. 

8^  Cabbiebs,  §  88a* — when  carrier  cannot  waive  provision  in  con- 
tract relating  to  rates.  Un^er  the  Interstate  Commerce  Act  and  its 
amendments  a  carrier  cannot  waive  any  provision  in  the  contract 
under  which  the  goods  in  question  were  transported  which  was 
determinative  of  the  rate  established  for  such  transportation,  for 
the  reason  that  otherwise  it  would  be  within  the  power  of  the 
carrier  to  violate  the  law. 

4.  Cabbikbs,  S  100* — when  liahility  of  carrier  may  he  limUed  hy 
special  contract.  Under  the  Interstate  Commerce  Act  and  its  amend- 
ments, the  liability  of  the  carrier  may  be  limited  by  special  con- 
tract without  violation  of  the  act,  provided  such  limitation  be  lust 
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and  reasonable  and  does  not  exempt  the  carrier  from  liability  due 
to  negligence. 

6.  Cabbiebs,  §  177a* — when  effect  of  waiver  of  provision  requiring 
notice  of  damages  of  shipper  cannot  he  evaded.  The  Interstate  Com- 
merce Act,  with  its  amendments,  was  not  intended  to  apply  to 
conditions  in  the  contract  between  the  carrier  and  the  shipper  which 
are  not  determinative  of  the  rate  established,  or  to  enable  the 
carrier  to  obtain  advantages  over  the  shipper  in  regard  to  snch 
matters  not  possessed  before  the  passage  of  the  act,  so  that  the 
mere  fact  that  the  contract  in  question  was  on  a  form  filed  with 
the  Interstate  Commerce  Commission  into  which  the  carrier  had 
incorporated  provisions  not  determinative  of  the  rate  established 
would  not  enable  the  carrier  to  evade  the  effect  of  a  waiver  of  a 
provision  in  the  contract  requiring  the  shipper  to  give  notice  to 
the  carrier  within  a  named  time  of  any  claim  for  damages  under 
the  contract,  although  the  provisions  Incorporated  into  the  form 
of  contract  so  filed  expressly  state  that  a  lower  rate  is  giv^i  in 
consideration  of  the  special  provisions  of  the  contract  than  would 
iare  been  given  without  such  provisions,  especially  where  such 
incorporated  provisions  also  expressly  state  the  provisions  of  the 
contract  which  determined  the  lower  rate,  from  which  it  may  be 
reasonably  presumed  that  all  provisions  in  the  contract  other  than 
those  expressly  stated  would  be  contained  in  a  contract  based  on  the 
higher  rate. 

6.  Cabbikbs.  §218* — what  does  not  constitute  preference  or  dis- 
crimination within  Interstate  Commerce  Act.  Under  the  Interstate 
Commerce  Act  and  its  amendments,  the  fact  that  the  carrier  might 
pay  on  its  merits  a  claim  for  liability  growing  out  of  negligence  in 
one  instance,  and  might  in  another  instance  refuse  to  pay  on  its 
merits  such  a  claim  made  by  another  shipper,  would  not  constitute 
an  act  of  preference  or  discrimination  within  the  meaning  of  the 
act,  where  it  appeared  from  the  contract  with  the  shipper  whose 
claim  was  paid  that  the  provision  waived  did  not  affect  the  rate 
established. 

7.  Cabbiebs,  S185* — when  provisions  of  interstate  contract  may 
he  waived  hy  carrier.  Under  the  Interstate  Commerce  Act  and  its 
amendments,  provisions  intended  for  the  sole  benefit  of  the  carrier 
may  be  waived  where  such  provisions  are  not  determinative  of  the 
rate  established. 

8.  Cabbibbs,  §241* — when  provision  in  contract  limiting  time 
within  which  claim  for  damages  may  he  filed  may  he  waived.  In  an 
action  to  recover  damages  for  the  negligent  transportation  of  stock 
in  interstate  commerce,  under  a  contract  providing  that  any  claim 
for  damages  thereunder  must  be  presented  to  the  carrier  within  a 

•See  lUinols  Notes  Digest,  Vols.  XI  to  XT,  and  CumnUitlTe  Quarterly,  Munt 
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stated  time,  the  refusal  of  the  trial  court  to  hold  as  a  proposition 
of  law  that  under  the  Interstate  Commerce  Act  and  its  amendm^its 
such  provision  might  be  waived,  held  erroneous. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gkmmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Heversed  and  remanded.  Opinion  filed 
Deconber  22,  1915. 

« 

E.  L.  Qarby,  Archib  J.  Dbutschman,  Frank  D.  Fxtl- 
TOK  and  John  M.  Bankin,  for  plaintiffs  in  error. 

Winston,  Payne,  Strawn  &  Shaw,  for  defendant  in 
error. 

Mr.  Presiding  Justice  Scanlan  delivered  the  opinion 
of  the  court 

The  plaintiffs  in  error,  hereinafter  caUed  the  plain- 
tiffs, brought  an  action  of  the  fourth  class  in  the  Munic- 
ipal Court  of  Chicago  against  the  defendant  in  error, 
hereinafter  called  the  defendant,  to  recover  damages 
for  alleged  negligence. 

A  carload  of  sheep,  the  property  of  the  plaintiffs, 
was  delivered  by  them  to  the  C.,  K.  &  S,  Ry.  Co.,  at 
Delton,  Michigan,  on  February  9,  1911,  to  be  trans- 
ported to  Union  Stock  Yards,  Chicago,  Illinois.  The 
said  railway  company  carried  the  car  from  Delton  to 
Kalamazoo,  Michigan,  and  there  delivered  it  to  the 
defendant,  on  February  9,  1911,  and  the  latter  trans- 
ported the  car  to  its  destination.  The  negligence 
alleged  in  the  plaintiffs'  amended  statement  of  claim 
was  a  failure  to  transport  the  sheep  within  a  reason- 
able time,  a  failure  to  handle  the  same  in  a  proper  man- 
ner, and  a  failure  to  handle  the  same  in  a  proper 
car,  from  Kalamazoo  to  its  destination.  The  defend- 
ant, in  its  affidavit  of  merits,  specifically  denied  the 
said  acts  of  negligence  and  alleged  that  the  shipment 
was  handled  under  the  provisions  of  a  written  contract 
between  the  plaintiffs  and  the  said  C,  K.  &  S.  By.  Co., 
by  the  terms  of  which  the  defendant  is  released  from 
liability  for  the  alleged  damages.    The  plaintiffs  filed 
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an  amendment  to  their  amended  statement  of  claim  in 
which  they  alleged  that  the  said  written  contract  con- 
tained a  provision  that,  unless  a  claim  for  loss  or  dam- 
age be  made  in  writing  within  five  days  from  the  time 
the  stock  is  removed  from  the  car,  no  claim  should  be 
allowed  or  paid  by  the  carrier,  or  sued  for  in  any  court 
by  the  plaintiffs;  that  plaintiffs  did  not,  witMn  five 
days,  present  their  claim,  but  that  in  February,  1911, 
the  plaintiffs  delivered  a  claim  in  writing  to  the  defend- 
ant, and  that  ^^said  defendant  considered  said  claim 
without  objection  as  to  the  matter  of  filing,  and  de- 
clined said  claim  on  its  meritSi  thereby  waiving  said 
provision.'* 

The  case  was  tried  before  the  court  and  a  jury  and 
at  the  close  of  the  plaintiff's  case,  the  court,  on  motion 
of  the  defendant,  instructed  the  jury  to  find  the  defend- 
ant not  guilty.  Judgment  followed  and  the  plaintiffs 
have  sued  out  this  writ  of  error  to  review  the  stune. 

On  the  trial  it  was  stipulated  that  the  defendant 
failed  to  transport  the  car  of  sheep  within  a  reasonable 
time,  and  that  the  plaintiffs  were  damaged  thereby; 
that  the  plaintiffs  presented  a  claim  in  writing  to  the 
defendant  on  February  21,  1911,  and  that  the  latter 
duly  acknowledged  the  receipt  of  the  same  and  there- 
after investigated  the  claim  on  its  merits ;  that  on  April 
17, 1911,  the  defendant  wrote  to  the  agent  of  the  plain- 
tiffs a  letter,  admitting  a  slight  delay  in  the  transporta- 
tion of  the  stock  and  offering  to  pay  the  plaintiff  **five 
dollars  extra  feeding  charges  which  were  incurred  on 
account  of  the  stock  not  arriving  earlier,  but  this  is 
positively  the  extent  of  our  liability,  and  the  feeding  of 
the  stock  should  make  up  any  shrink  which  may  have 
occurred.  If  you  will  kindly  amend  your  claim  to  $5, 
I  will  at  once  draw  draft  in  your  favor.  J.  M.  Eedson, 
F.  C.  A.*';  that  thereafter  the  defendant  wrote  to  the 
plaintiff  as  follows : 

**  Replying  to  your  favor  of  March  19th,  our  review 
of  the  claim  file  shows  that  there  was  no  negligence 
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which  would  call  for  our  assuming  liability  in  this 
claim,  hence  my  proposition  of  April  ITth,  requesting 
the  claim  amended  to  $5.00  extra  feeding  charges  is 
withdrawn,  and  the  claim  is  declined  outright"; 
and  that  the  defendant  did  not  make  any  point  as  to 
the  five-day  claim  limitation  clause  in  the  contract  dur- 
mg  the  negotiations  for  a  settlement  of  the  claim. 

The  said  written  contract,  called  a  '^Live  Stock  Con- 
tract," contained  the  following  provisions: 

''That  said  shipper  or  the  consignee  is  to  pay  freight 
thereon  to  the  said  carrier  at  the  rate  of  13  cts.  per 
cwt.,  which  is  the  lower  published  tariff  rate  based  upon 
the  express  condition  that  the  carrier  assumes  liabil- 
ity on  the  said  Live  Stock  to  the  extent  only  of  the 
following  AGREED  VALUATION,  UPON  WHICH 
VALUATION  IS  BASED  THE  BATE  CHABGED 
FOB  THE  TBANSPOBTATION  OF  THE  SAID 
ANIMALS,  and  beyond  which  valuation  neither  the 
said  carrier  nor  any  connecting  carrier  shall  be  liable 
in  any  event,  whether  the  loss  or  damage  occur  through 
the  negligence  of  the  said  carrier  or  connecting  car- 
riers, or  their  employes  or  otherwise. 

''If  Horses  or  Mulea^^not  exceeding  One  Hundred 
Dollars  Each. 

If  Cattle  or  Cows — not  exceeding  Seventy-five  Dol- 
lars each. 

If  Fat  Hogs  or  Fat  Calves — not  exceeding  Fifteen 
Dollars  each. 

If  Sheep,  Lambs,  Stock  Hogs,  Stock  Calves,  or  other 
smaU  animals — not  exceeding  Five  Dollars  each. 

And  in  no  event  shall  the  carrier's  liability  exceed 
$1,200  upon  any  car  load.  (Italics  ours ;  capitals  not 
ours.) 

''That  said  shipper  is  to  pay  all  back  charges  and 
freight  paid  by  said  carrier  or  connecting  carrier  upon 
or  for  the  transportation  of  said  live  Stock. 

''That  the  said  shipper  is  at  his  own  sole  risk  and  ex- 
pense, to  load  and  take  care  of  and  to  feed  and  water 
said  stock  whilst  bidng  transported,  whether  delayed 
in  transit  or  otherwise,  and  to  unload  same ;  and  neither 
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said  carrier  nor  any  connecting  carrier  is  to  be  under 
any  liability  or  duty  with  reference  thereto,  except  in 
the  actual  transportation  of  the  same. 

^^That  the  said  shipper  is  to  inspect  the  body  of  the 
car  or  cars  in  which  said  stock  is  to  be  transported, 
and  satisfy  himself  that  they  are  sufficient  and  safe 
and  in  proper  order  and  condition,  and  said  carrier  or 
any  connecting  carrier  shall  not  be  liable  on  account  of 
any  loss  of  or  injury  to  said  stock  happening  by  reason 
of  any  alleged  insufficiency  in  or  defective  condition  of 
the  body  of  said  car  or  cars. 

^ '  That  said  shipper  shall  see  that  all  doors  and  open- 
ings in  said  car  are  at  all  times  so  closed  and  fastened 
as  to  prevent  the  escape  therefrom  of  any  of  the  said 
stock,  and  said  carrier  or  connecting  carrier  shidl  not 
be  liable  on  account  of  the  escape  of  any  of  said  8to<^ 
from  said  car  or  cars. 

**The  said  carrier  or  any  connecting  carrier  shall 
not  be  liable  for  or  on  account  of  any  injury  sustained 
by  said  Live  Stock  occasioned  by  any  or  either  of  the 
following  causes,  to-wit:  Overloading,  crowding  one 
upon  another,  kicking  or  goring,  suffocating,  fright, 
burning  of  hay  or  straw  or  other  material  used  for 
feeding  or  bedding,  or  by  fire  from  any  cause  what- 
ever, or  by  heat,  cold,  or  by  changes  in  weather,  or  for 
delay  caused  by  stress  of  weather,  by  obstruction  of 
track,  by  riots,  strikes,  or  stoppage  of  labor  or  from 
causes  bejrond  their  controL 

^  *  That  m  the  event  of  any  unusual  delay  or  detention 
of  said  Live  Stock  caused  by  the  negUgence  of  the  said 
carrier,  or  its  employes,  or  its  connecting  carriers,  or 
their  employes,  or  otherwise,  the  said  sMpper  agrees 
to  accept,  as  full  compensation  for  all  loss  or  damage 
sustained  thereby,  the  amount  actually  exi>ended  by 
said  shipper  in  the  purchase  of  food  and  water  for  the 
said  stock  while  so  detained.  That  no  claim  for  dam- 
ages which  may  accrue  to  the  said  shipper  under  this 
contract  shall  be  allowed  or  paid  by  the  said  carrier, 
or  sued  for  in  any  court  by  the  said  shipper,  imless  a 
claim  for  such  loss  or  damage  shall  be  made  in  writing, 
verified  by  the  affidavit  of  the  said  shipper  or  his  agent, 
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and  delivered  to  the  General  Freight  Agent  of  the  said 
carrier  at  his  office  in  the  city  of  within  five 

days  from  the  time  said  sto<^  is  removed  from  said 
car  or  cars;  and  that,  if  any  loss  or  damage  occurs 
upon  the  line  of  a  connecting  carrier,  then  such  carrier 
shall  not  be  liable  unless  a  claim  shall  be  made  in  like 
maimer  and  delivered  in  like  time  to  some  proper  offi- 
cer or  agent  of  the  carrier  on  whose  line  the  loss  or 
injury  occurs. 

*  *  That  whenever  the  person  or  persons  accompany- 
ing said  stock  under  this  contract,  to  take  care  of  the 
same,  shall  leave  the  caboose  and  pass  over  or  along 
the  cars  or  track  of  said  carrier,  or  of  connecting  car- 
riers, they  shall  do  so  at  their  own  sole  risk  of  personal 
injury  from  whatever  cause,  and  neither  the  said  car- 
rier nor  its  connecting  carriers  shall  be  required  to 
stop  or  start  their  trains  or  caboose  cars  at  or  from 
the  depots  or  platforms,  or  to  furnish  lights  for  the 
accommodation  or  safety  of  the  persons  accompanying 
said  stock,  or  to  take  care  of  the  same  under  this  con- 
tract 

^'And  it  is  further  agreed  by  said  shipper  that,  in 
consideration  of  the  premises  and  of  the  carriage  of  a 
person  or  persons  in  charge  of  said  stock  upon  a  freight 
train  of  said  carrier  or  its  connecting  carriers  without 
charge  other  than  the  sum  paid  or  to  be  paid  for  the 
transportation  of  the  Live  Stock  in  charge  of  which  he 
is,  that  the  said  shipper  shall  and  will  indemnify  and 
save  harmless  said  carrier  and  every  connecting  car- 
rier from  all  claims,  liabilities  and  demands  of  every 
tind,  nature  and  description,  by  reason  of  personal  in- 
jury sustained  by  said  person  or  persons  so  in  charge 
of  said  stock,  whether  the  same  be  caused  by  the  neg- 
ligence of  said  carrier  or  any  connecting  carrier  or  of 
any  of  its  employes  or  otherwise. 

'^And  Doster  &  McKibbin  do  hereby  acknowledge 
that  they  had  the  option  of  shipping  the  above  de- 
scribed Live  Stock  at  a  higher  rate  of  freight  accordmg 
to  the  official  tariffs,  classifications  and  rules  of  the 
said  carrier  and  connecting  carriers,  and  thereby  re- 
ceiving the  security  of  the  liability  of  the  said  carrier 
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and  connecting  railroad  and  transportation  companies 
as  common  carriers  of  the  said  Live  Stock  npon  their 
respective  roads  and  lines,  bnt  have  voluntarily  decided 
to  ship  same  under  this  contract  at  the  reduced  rate 
of  freight  above  first  mentioned.  (See  back  for  Re- 
lease 01  Man  in  Charge.) " 

On  the  back  of  the  contract  appears  the  following: 
**  RELEASE  FOR  MAN  OR  MEN  IN  CHARGE 

''In  consideration  of  the  carriage  of  the  undersigned 
upon  a  freight  train  of  the  carrier  or  carriers  named 
in  the  within  contract  without  charge,  other  than  the 
sum  paid  or  to  be  paid  for  the  carriage  upon  said 
freight  train  of  the  Live  Stock  mentioned  in  said  con- 
tract, of  which  Live  Stock in  charge, 

(I  am  or  we  are) 

the  undersigned  do hereby  voluntarily  assume 

(Does  or  do) 

all  risk  of  accidents  or  damage  to person 

(His  or  their) 

or  property,  and  do hereby  release  and  dis- 

(Doesordo) 

charge  the  said  carrier  or  carriers  from  every  and  all 
claims,  liabilities  and  demands  of  every  kind,  nature 
and  description  for  or  on  account  of  any  i>ersonal  in- 
jury or  damage  of  any  kind  sustained  by  the  under- 
signed so  in  charge  of  said  stock,  whether  the  same  be 
caused  by  the  negligence  of  said  carrier  or  carriers  or 
any  of  its  or  their  employes  or  otherwise." 

The  defendant's  motion  for  a  directed  verdict  in  its 
favor  was  predicated  solely  on  the  ground  that  the 
plaintiffs  had  not  filed  a  claim  in  writing  verified  by  an 
affidavit  within  the  five-day  period  designated  in  the 
contract.  When  the  motion  was  made  the  plaintiffs 
submiUed  to  tl^e  court  (inter  alia)  the  following  propo- 
sitions of  law : 

*  *  1.  The  five-day  claim  limitation  in  defendants '  lim- 
ited liability  live  stock  contract  is,  as  a  matter  of  law, 
unreasonable  and  not  a  valid  bar  to  plaintiffs '  right  of 
action. 
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"2.  That  the  question  .of  whether  or  not  the  five- 
day  limitation  of  claim  provision  was  a  reasonable 
clause  was  a  question  of  fact  for  the  jury. 

**3.  That  such  provision,  if  a  reasonable  .provision, 
could  be  waived  by  the  defendant. 

**4.  That  sudi  provision,  if  a  reasonable  provision, 
was  waived  by  the  defendant  in  this  case,  by  negotiat- 
ing with  plaintiffs  and  considering  plaintiffs'  claim  on 
its  merits  and  constituted  no  valid  bar  to  plaintiffs' 
action. 

^^5.  That  defendant  having  given  a  reason  for  its 
conduct  an^  decision,  in  the  letters  written  agents  of 
plaintiffs,  could  not  after  this  action  was  begun,  change 
its  ground,  and  put  its  conduct  upon  another  and  de- 
ferent consideration,  to-wit :  the  failure  on  the  part  of 
the  plaintiffs  to  file  claim  within  five  days,  as  provided 
in  the  limited  liability  live  stock  contract. 
^  '^6.  That  the  five-day  claim  limitation  clause  in  the 
live  stock  contract  is  a  contract,  rule,  or  regulation  for- 
bidden by  the  20th  Section  of  the  Act  to  Begulate  Com- 
merce, as  amended  by  the  Act  of  June  29, 1906,  known 
as  the  Garmack  Amendment  thereto.  (34th  Statutes 
at  Large,  page  593,  Chapter  3591.) " 

The  tri^  court  determined  these  propositions  of 
law  against  the  plaintiffs  and  held  ''that  the  five-day 
claim  limitation  in  the  defendant's  limited  liability  live 
stock  contract  was,  as  a  matter  of  law,  reasonable,  and 
a  valid  bar  to  the  plaintiffs 'right  of  action;  •  •  •  that 
said  provision  could  not  be  waived  by  the  defendant ; 
that  the  defendant  could  change  its  ground  and  put 
its  conduct  upon  another  and  Afferent  consideration, 
to  wit,  the  failure  on  the  part  of  the  plaintiffs  to  file 
their  claim  within  five  days  as  provided  in  the  limited 
liability  live  stock  contract,  after  having  given  as  a 
reason  for  its  conduct  and  decision  in  the  letters  writ- 
ten agents  of  the  plaintiffs,  before  this  action  was  be- 
gun ;  •  •  •  further  that  said  plaintiffs  were  barred  by 
such  clause  from  any  right  of  action." 

The  plaintiffs  first  contend  that  the  five-day  claim 
limitation  clause  in  the  contract  is  void,  for  the  reason 
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that  it  **i8  a  contract,  rule,  or  regulation  forbidden  by 
the  20th  section  of  the  Act  to  Regulate  Commerce,  as 
amended  by  the  Act  of  June  29,  1906,  known  as  the 
Carmack  Amendment  thereto. ' '  On  the  oral  argument 
of  this  case,  the  counsel  for  the  plaintiffs  conceded  that 
the  decision  of  the  Supreme  Court  of  the  United  States 
in  the  case  of  Adams  Exp.  Co.  v.  Croninger,  226  U.  S. 
491,  is  adverse  to  this  contention. 

Plaintiffs  further  contend  that  even  if  it  be  held  that 
the  time  notice  provision  in  the  contract  is  not  void, 
still  it  was  one  that  '^  could  be  and  was  waived  by  the 
defendant  in  accepting  the  claim  after  the  five-day  ex- 
piration and  negotiating  within  the  plaintiffs  and  con- 
sidering the  plaintiffs'  claim  on  its  merits  and  consti- 
tuted no  valid  bar  to  the  plaintiffs*  action.**  We  have 
been  referred  to  numerous  authorities  in  support  of 
this  last  contention.  The  defendant  contends  that '  ^  the 
cases  which  counsel  for  the  plaintiffs  cite  in  their  brief 
as  sustaining  their  contention  that  this  provision  was 
waived,  are  all  cases  from  State  courts  or  cases  in  the 
Federal  Courts  which  arose  prior  to  the  amendments 
to  the  Interstate  Commerce  Act  prohibiting  discrimi- 
nations and  preferences  between  shippers.  •  •  •  What- 
ever may  have  been  the  law  prior  to  the  passage  of  the 
Interstate  Commerce  Act  as  to  the  right  of  a  common 
carrier  to  waive  such  provisions  in  its  shipping  con- 
tracts, since  the  new  act  has  governed  interstate  trans- 
portation no  such  right  exists '  * ;  that  there  was  not  and 
could  not  be  any  waiver  of  a  compliance  with  the  con- 
ditions of  said  clause  by  the  defendant.  A  waiver 
would  constitute  a  preference  and  a  discrimination  ex- 
pressly forbidden  by  the  Act  to  Begulate  Commerce. '  * 

The  duties  and  responsibilities  of  common  carriers 
of  interstate  shipments  are  to  be  found  wholly  within 
the  acts  of  Congress  and  the  interpretations  of  the 
same  by  the  Federal  Courts.  Adams  Exp.  Co.  v.  Cro- 
ninger, supra. 
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In  support  of  its  position  that  a  waiver  of  the  pro- 
vision in  question  would  constitute  a  preference  and  a 
discrimination,  expressly  forbidden  by  the  Act  to  Reg- 
ulate Commerce,  the  defendant  cites  certain  provisions 
of  the  act  to  which  we  will  now  refer. 

Section  2  of  the  Act  (3  Comp.  Stat.  U.  S.,  p.  3155) 
prohibits  and  declares  it  to  be  unlawful  for  a  carrier 
to  charge  a  greater  or  less  compensation  for  service 
rendered  or  to  be  rendered  in  the  transportation  of  pas- 
sengers or  property,  than  it  charges  or  receives  from 
any  person  for  a  like  and  contemporaneous  service  in 
the  transportation  of  a  like  kind  of  traffic,  under  sub- 
stantially similar  circumstances  and  conditions.  Sec- 
tion 6  (ibid.,  p.  3156)  provides  for  the  making  and  pub- 
lication of  schedules  showing  the  rates,  fares  and 
charges  for  the  transportation  of  passengers  and  prop- 
erty; and  also  (ibid.,  p.  3157)  for  the  establishing, 
where  passengers  and  freight  pass  over  continuous 
lines  or  routes  operated  by  more  than  one  carrier,  of 
joint  tariffs,  showing  rates,  fares  and  charges  for  such 
continuous  lines  or  routes,  and  also  provides : 

**And  when  any  such  common  carrier  shall  have 
established  and  published  its  rates,  fares  and  charges 
in  compliance  with  the  provisions  of  this  section,  it 
shall  be  unlawful  for  such  common  carrier  to  charge, 
demand,  collect,  or  receive  from  any  person  or  per- 
sons a  greater  or  less  compensation  for  the  transpor- 
tation of  passengers  or  property,  or  for  any  services  in 
connection  therewith,  than  is  specified  in  such  pub- 
Ushed  schedule  of  rates,  fares  and  charges  as  may  at 
the  time  be  in  force. '*  (p.  3157.) 

*  *  It  shall  be  unlawful  for  any  common  carrier,  party 
to  any  joint  tariff,  to  charge,  demand,  collect  or  re- 
ceive from  any  person  or  persons  a  greater  or  less 
compensation  for  the  transportation  of  persons  or 

Eroperty,  or  for  any  services  in  connection  therewith, 
etween  any  points  as  to  which  a  joint  rate,  fare  or 
charge  is  named  thereon  than  is  specified  in  the  sched- 
ule nled  with  the  commission  in  force  at  the  time." 
(p.  3158.) 
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Section  10  (ibid.,  pp.  3160,  3161)  provides: 

"Any  person  and  any  officer  or  agent  of  any  cor- 
poration or  company  •  •  •  who  shall  knowingly  and 
wilfully,  by  false  billing,  false  classification,  false 
weighmg,  false  representation  of  the  contents  of  the 
package,  or  false  report  of  weight,  or  by  any  other  de- 
vice or  means,  whether  with  or  without  the  consent  or 
connivance  of  the  carrier,  its  agent  or  agents,  obtain 
transportation  for  such  property  at  less  than  the  regu- 
lar rates  then  established  and  in  force  on  the  line  of 
transportation,  shall  be  deemed  guilly  of  fraud,  which 
is  hereby  declared  to  be  a  misdemeanor,''  etc. 

The  amendatory  Act  of  February  19,  1903  (XJ.  S. 
Comp.  St.  Supp.  of  1903,  p.  363),  provides  (page  364) : 

**It  shall  be  unlawful  for  any  person,  i>ersons  or  cor- 
poration to  offer,  grant,  or  give,  or  to  solicit,  accept, 
or  receive  any  rebate,  concession,  or  discrimination  in 
respect  of  the  transportation  of  any  property  in  inter- 
state or  foreign  commerce  by  any  common  carrier  sub- 
ject to  said  Act  to  Regulate  Commerce  and  the  acts 
ametidatory  thereto  whereby  any  such  property  shall 
by  any  device  whatever  be  transported  at  a  less  rate 
than  that  named  in  the  tariffs  published  and  f^ed  by 
such  carrier,  as  is  required  by  said  Act  to  Begi^te 
Commerce  and  the  acts  amendatory  thereto,  or  whereby 
any  other  advantage  is  given  or  discrimination  is  prac- 
ticed." 

The  act  of  June  29, 1906  (Pub.  Acts,  No.  357;  Supp. 
of  1909;  IT.  S.  Comp.  Stat.,  p.  1155),  provides: 

"Nor  shall  any  carrier  refund  or  remit  in  any  man- 
ner or  by  any  device  any  portion  of  the  rates,  fares, 
and  charges  so  specified,  nor  extend  to  any  shipper  or 
person  any  privileges  or  facilities  in  the  transportation 
of  passengers  or  property,  except  such  as  are  specified 
in  such  tariffs." 

All  of  these  provisions  pertain  only  to  the  matter  of 
rates,  fares  and  charges,  and  they  prohibit  any  pref- 
erence or  discrimination  in  that  regard.  In  Texas  d  P. 
Ry.  Co.  V.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426,  it  was 
said:    **The  act  made  it  the  duty  of  carriers  subject 
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to  its  provisions  to  charge  only  just  and  reasonable 
rates.  To  that  end  the  duty  was  imposed  of  establish- 
ing and  publishing  schedules  of  such  rates.  It  forbade 
all  unjust  preferences  and  discriminations,  made  it 
unlawful  to  depart  from  the  rates  in  the  established 
schedules  until  the  same  were  changed  as  authorized 
by  the  act'* 

In  Chicago  &  A.  B.  Co.  v.  Kirhy,  225  IT.  S.  155,  it  was 
said  that  it  was  the  purpose  of  Congress  ''to  require 
that  all  shippers  should  be  treated  alike,  and  that  the 
only  rate  charged  to  any  shipper  for  the  same  service 
under  the  same  conditions  should  be  the  one  estab- 
lished, published,  and  posted  as  required  by  law.  It  is 
not  so  much  the  particular  form  by  which  or  the  motive 
for  whidi  this  purpose  was  accomplished,  but  the  in- 
tention was  to  prohibit  any  and  all  means  that  might 
be  resorted  to  to  obtain  or  receive  concessions  and  re- 
bates from  the  fixed  rates,  duly  posted  and  published." 
The  broad  purpose  of  the  commerce  act  was  to  compel 
the  establishment  of  reasonable  rates  and  their  uni- 
form application."  To  the  same  effect  is  Armour 
Packing  Co.  v.  United  States,  209  U.  S.  57. 

We  think  it  can  be  said  that  whenever  the  Supreme 
Court  of  the  United  States  has  had  occasion  to  pass 
upon  the  meaning  and  scope  of  the  act  in  question,  it 
has  held  that  the  purpose  of  the  law  was  to  prevent 
preference  or  discriminations  in  the  matter  of  rates, 
fares  and  charges. 

It  is  plain  that  tiie  defendant  could  not  waive  any 
provision  in  the  present  contract  that  was  determina- 
tive of  the  rate  established.  If  it  were  otherwise,  a 
carrier  would  have  it  in  its  power  to  nullify  the  law. 

In  our  judgment,  the  vital  question  for  us  to  deter- 
mine in  the  present  case  is,  was  the  notice  clause  in  the 
contract  determinative  of  the  rate  established! 

The  claim  of  the  plaintiffs  is  for  damages  growing 
out  of  the  negligence  of  the  defendant  in  the  transpor- 
tation of  the  stock.    There  is  no  dispute  between  the 
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parties  as  to  rates,  and  there  is  no  suggestion  that  they 
are  attempting  in  any  way  to  evade  the  law  in  question. 

As  we  read  the  contract,  the  plaintiff  received  the 
benefit  of  the  lower  tariff  rate  established  therein, 
solely  because  they  agreed,  that  for  any  loss  or  damage 
to  the  stock,  that  they  might  suffer  through  the  negli- 
gence of  the  defendant,  or  connecting  carriers,  the  car- 
rier assumed  liability  to  the  extent  only  of  the 
agreed  valuation  of  the  stock.  It  has  been  held  that  the 
carrier's  liability  in  that  regard  may  be  limited  or 
qualified  by  special  contract  with  the  shipper,  without 
violating  the  act  in  question,  provided  the  limitation  or 
qualification  be  just  and  reasonable  and  does  not  ex- 
empt the  carrier  from  loss  or  liability  due  to  negligence. 
Adams  Exp.  Co.  v.  Croninger,  supra;  Missouri,  K.  S 
T.  By.  Co.  V.  Harriman  Bros.,  227  U.  S.  657. 

The  defendant  argues  that  the  ^^Live  Stock  Con- 
tract" was  incorporated  and  published  as  a  part  of  its 
published  tariffs  and  schedules  in  accordance  with  the 
provisions  of  the  act ;  that  thereby  the  lower  rate  men- 
tioned in  the  contract  was  offered  only  to  shippers  who 
accepted  the  contract  in  its  entirety;  that  the  plain- 
tiffs, by  accepting  the  contract  in  its  entirety,  thereby 
received  the  benefit  of  the  lower  rate,  and  that  the  de- 
fendant is  bound  under  the  act  to  maintain  and  enforce 
all  conditions  and  regulations  contained  in  the  con- 
tract; that  as  the  plaintiffs  failed  to  comply  with  the 
provision  in  reference  to  the  notice  of  loss,  the  de- 
fendant cannot  waive  the  said  provision  without  vio- 
lating the  act. 

We  do  not  think  that  the  act  was  intended  to  apply 
to  conditions  in  a  contract  between  a  carrier  and  a 
shipper  that  are  not  determinative  of  the  rate  estab- 
lished. If  the  defendant  is  right  in  its  present  conten- 
tion, it  would  follow  that  it  could  not  waive  any  of  the 
many  provisions  and  regulations  in  the  present  con- 
tract. It  is  obvious  that  serious  and  injurious  conse- 
quences to  shippers  would  result,  if  the  contention  of 


Chicago— First  District — December,  1915.     63 

Doster  et  al.  v.  Mich.  Cent.  R.  Co.,  196  III.  App.  49. 

the  defendant  should  prevail  The  act  was  certainly 
not  passed  for  the  purpose  of  enabling  carriers  to  ob- 
tain advantages  over  shippers  in  the  matter  of  condi- 
tions or  regulations  in  contracts  that  are  not  determi- 
native of  the  rate  established,  that  they  did  not  have 
before  the  passage  of  the  law.  The  mere  fact  that  the 
defendant  incorporated  into  the  **Live  Stock  Con- 
tract form,  that  was  filed  with  the  Interstate  Com- 
merce Commission,  provisions  that  were  not  determi- 
native of  the  rate  established,  would  not,  in  our 
judgment,  give  to  the  defendant,  in  the  matter  of  the 
said  provisions,  the  new  advantage  over  the  shipi>er, 
of  being  able  to  evade  the  effect  of  a  waiver  by  the 
carrier  of  the  said  provisions.  The  contract  so  filed 
expressly  stated  the  provision  that  determined  the 
lower  rate,  and  it  is  reasonable  to  presume  that  all 
other  provisions  in  the  contract  would  be  contained  in 
a  contract  based  upon  the  regular  rate.  Nor  are  we 
able  to  see  how  the  fact  that  the  carrier  might  accept 
and  pay,  on  its  merits,  a  claim  of  one  shipper  growing 
out  of  alleged  negligence,  and  at  the  same  time  refuse 
to  accept  and  pay,  on  its  merits,  a  like  claim  of  another 
shipper  (neither  having  presented  his  claim  within  the 
time  limited  by  his  contract  for  transportation)  would 
constitute  an  act  of  preference  or  discrimination  with- 
m  the  meaning  of  the  act,  where  it  appeared  from  the 
contract  of  the  party  whose  claim  was  accepted  and 
paid,  that  the  provision  waived  did  not  in  any  way 
affect  the  rate  established. 

In  support  of  its  contention  that  it  would  be  a  viola- 
tion of  the  act  in  question  for  the  railroad  company  to 
waive  the  five-day  claim  limitation  clause,  the  defend- 
ant cites  Glegg  v.  St.  Louis  A  8.  F.  B.  Co.  (122  C.  C.  A. 
273),  203  Fed.  971;  Kidwell  v.  Oregon  Short  Line  B. 
Co.  (125  C.  C.  A.  313),  208  Fed.  1 ;  Davenport  v.  Chesa- 
peake S  0.  By.  Co.  (87  Misc.  [N.  Y.]  303),  149  N.  Y. 
Supp.  865.  We  find  nothing  in  the  first  two  cases  that 
supports  the  defendant's   contention.     In  fact,   we 
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think  that  these  cases,  hj  strong  inference,  at  least,  are 
adverse  to  defendant's  contention.  In  the  third  case 
cited,  practically  no  facts  are  stated  in  the  opinion,  and 
it  is  impossible  to  tell  whether  the  time  limit  clause  in 
the  contract  that  was  before  the  court  was  determina- 
tive of  the  rate  established.  If  it  were,  an  entirely  dif- 
ferent question  from  the  one  now  before  us  was  pre- 
sented. The  court  in  that  case  decided  that  the  facts 
did  not  establish  a  waiver,  and  it  expressed  a  doubt  as 
to  whether  the  carrier  had  the  power  to  waive  the  time 
limit  provision  for  the  reason  that  the  form  of  the  bill 
of  lading  under  which  the  shipment  was  made  had  been 
approved  by  the  Interstate  Commerce  Commission. 

The  following  cases  hold  that  it  would  not  be  a  viola- 
tion of  the  act  for  a  carrier  to  waive  a  provision  like 
the  one  in  question:  Donohoo  Horse  d  Mule  Go.  v. 
Missouri,  K.  d  T.  By.  Co.  (95  Kan.  681),  149  Pac.  436; 
Crawford  v.  Southern  By.  Co.  (S.  C),  86  S.  E.  Rep.  19 ; 
Clingan  v.  Cleveland,  C,  C.  d  St  L.  By.  Co.,  184  111. 
App.  202. 

The  stipulation  as  to  notice  was  for  the  sole  bene- 
fit of  the  carrier,  and  before  the  passage  of  the  act  the 
courts  repeatedly  held  that  siniilar  provisions  could 
be  waived,  and  as  the  present  one  was  not  determina- 
tive of  the  rate  in  the  contract,  we  fail  to  see  any  good 
reason  for  holding  that  it  would  be  a  violation  of  the 
act  for  the  defendant  to  waive  the  same.  We  think  the 
conclusion  we  have  reached  is  eptirely  in  harmony  with 
the  reasoning  of  the  court  in  Boston  d  M.  B.  B.  v. 
Hooker,  233  U.  S.  97. 

There  was  evidence  introduced  tending  to  show  a 
waiver  of  the  five-day  claim  limitation  clause  by  the 
defendant,  and  if  we  are  correct  in  the  conclusions  that 
we  have  expressed  as  to  the  right  of  the  defendant  to 
waive  the  same,  it  follows  that  the  trial  court  erred  in 
refusing  to  hold  the  proposition  of  law  submitted  by 
the  plaintiffs,  to  the  effect  that  the  said  clause  could  be 
waived  by  the  defendant,  and  in  directing  a  verdict  for 
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the  defendant.  The  judgment  of  the  Municipal  Court 
of  Chicago  must  therefore  be  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Thomas  Claffy,  Administrator,  Defendant  in  Error, 
v.  Mary  Farrell,  Plaintiff  in  Error. 

Gen.  No.  5,758. 

1.  Appeal  Ain>  brbob,  §  1036* — when  aaaignment  of  errors  consti- 
tutes declaration.  An  assignment  of>  errors  stands  as  the  declara- 
tion of  the  plaintiff  in  error. 

2.  Appeal  and  ebbob,  §  361* — when  plea  to  assignment  of  errors 
constitutes  confession  of  error.  A  plea  to  an  assignment  of  errors, 
amounting  to  pleas  of  release  of  enors,  constitutes  a  confession  of 
error. 

3.  Appeal  and  ebbob,  §  362* — when  presumed  errors  well  assigned. 
In  considering  a  demurrer  to  pleas  of  release  of  errors  to  an  assign- 
m^it  of  errors  it  will  be  assumed  that  the  errors  are  well  assigned. 

4.  Appeal  and  ebbob,  §362* — when  judgment  reversed  on  plea 
alleging  release  of  errors.  Where  pleas  to  an  assignment  of  errors 
constitute  a  confession  of  error,  the  judgment  should  be  reversed  as 
to  the  parties  pleading  them  unless  the  facts  alleged  in  release  of 
those  errors  are  sufficient  for  that  purpose. 

5.  Appeal  and  ebbob,  §  263* — where  existence  of  error  not  deter- 
mined.  It  Is  unnecessary  to  determine  whether  there  was  in  tact 
error  when  there  is  a  demurrer  to  a  plea  to  an  assignment  of  errors 
constituting  a  plea  of  release  of  errors. 

6.  Appeal  and  ebbob,  §  361* — what  constitutes  plea  of  release  of 
error.  On  writ  of  error  from  a  decree  of  a  County  Court  approving 
an  administrator's  report,  discharging  the  administrator  and  declare 
ing  the  estate  settled,  pleas  to  the  assignment  of  errors  held  to 
constitute  pleas  of  release  of  errors^ 

7.  Appeal  and  ebbob,  §  360* — what  does  not  constitute  release  of 
error.  The  fact  that  the  mother  of  an  infant  child  and  heir,  after 
an  alleged  erroneous  decree  of  sale  of  the  land  of  the  father,  sold 
and  conveyed  her  interest  in  the  land  including  her  homestead  right, 
and  abandoned  and  removed  from  the  premises,  does  not  operate 
as  a  release  of  error  by  the  child  who,  as  plaintiff  in  error,  assigns 
aa  error  that  the  sale  was  void  as  to  the  entire  interest  of  the 
deceased,,  and  consequently  of  his  heir,  plaintiff  in  error. 

•flee  nUfMis  XotM  Dlsest,  Vols.  XI  to  XV,  and  CmnalatlTe  Quarterly,  same 
Copir  aad  Metlon  nnmbcr. 
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8.  Appeal  and  ebbob,  §  260* — what  does  not  constttute  release  of 
error.  The  fact  that  third  persons,  in  reliance  upon  an  erroneous 
decree,  purchased  real  estate  does  not  operate  as  a  release  of  error 
by  a  then  infant,  but  now  adillt,  child  who  sues  out  a  writ  of  error, 
where  plaintiff  in  error  did  nothing  to  mislead  such  purchasers  or  to 
induce  them  to  acquire  inteirests  in  the  land. 

9.  Appeal  and  erbob,  §1070* — when  right  to  join  in  error  not 
lost.  Under  the  Practice  Act,  sec.  109  (J.  &  A.  18646),  defendants 
in  error  pleading  a  release  of  error  to  assignments  are  not  derived 
of  the  right  to  join  in  error. 

10.  Homestead,  §112* — when  sale  not  valid.  There  can  be  no 
valid  sale  of  homestead  property  to  pay  debts  subject  to  the  right 
of  homestead,  unless  the  right  therein  is  waived  or  assigned  by  law, 
where  the  homestead  premised  are  worth  less  than  |1,000. 

Error  to  the  County  Court  of  Lake  county;  the  Hon.  DeWitt  L. 
Jones,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Demurrers  to  pleas  sustfii^ed.  Opinion  filed  January  6,  1915. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Edwin  L.  Waugh  and  Hamlin  &  Topuff,  for  plain- 
tiff in  error. 

C00KE9  Pope  &  Pope,  for  defendant  in  error. 

Mb.  PBEsmiNG  Justice  Cabnes  deUvered  the  opinion 
of  the  court. 

William  E.  Farrell,  a  resident  of  Lake  connty,  died 
intestate  March  14,  1894,  leaving  Catherine  Farrell, 
his  widow,  and  Edward  Farrell  and  Mary  Farrell,  his 
minor  children  and  only  heirs  at  law.  He  left  house- 
hold furniture  valued  at  $15  and  other  chattel  property 
valued  at  $75,  and  was  at  the  time  of  his  death  the 
equitable  owner  of  143  acres  of  land  in  said  county, 
the  legal  title  to  which  was  in  Thomas  Clafify  as  secu- 
rity for  an  indebtedness  of  $2,000,  subject  to  a  prior 
mortgage  incumbrance  of  $4,000.  Letters  of  adminis- 
tration were  issued  to  Thomas  Claffy  March  6,  1895, 
and  he  qualified  and  proceeded  to  administer  the  estate 
in  Lake  county  in  the  usual  routine  of  such  matters. 
An  appraisement  bill  was  filed  and  approved,  fixing 
the  widow's  award  at  $654.    An  inventory  was  filed 

•See  nilnotii  Not««  DIcmC.  Vols.  XI  to  XV,  and  CamaUitlTe  Quarterly,  nme 
topic  and  aeetton  number. 
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showing  the  interest  of  deceased  in  the  above  men- 
tioned real  estate.  On  July  5,  1895,  claims  were  al- 
lowed aggregating  $138.86,  and  on  that  date  the  admin- 
istrator proceeded  under  section  98  and  following 
sections  of  our  Administration  Act  (J.  &  A.  |[  147 
et  seq.)  in  the  County  Court,  to  sell  the  interest  of  de- 
ceased in  said  real  estate  to  pay  debts.  The  just  and 
true  account  required  by  the.  statute  showed  a  defi- 
ciency of  personal  property  for  payment  of  claims 
allowed  of  about  $700  and  just  claims  yet  to  be  pre- 
sented of  more  than  $500,  making  the  total  deficiency 
of  personalty  for  payment  of  debts  about  $1,200. 

On  August  9, 1895,  the  court  entered  an  order  direct- 
ing the  sale,  and  the  administrator  afterwards  re- 
ported the  interest  of  deceased  in  said  real  estate  sold 
to  J.  M.  Barron,  the  tenant  in  possession  and  a  party 
to  the  action,  for  $114.  The  sale  was  approved  and 
conveyance  ordered  but  the  record  shows  no  report  of 
a  conveyance  made  under  the  order.  October  1, 1898, 
the  administrator  filed  his  final  report  and  was  dis- 
charged and  the  estate  declared  settled.  The  record 
brought  here  does  not  contain  the  final  report  but  does 
contain  the  finding  of  the  court  that  all  costs  of 
administration  had  been  fully  paid,  that  the  widow  had 
accepted  $300  in  full  payment  of  her  award,  which  sum 
was  partly  contributed  by  the  administrator,  that  all 
the  assets  of  the  estate  were  exhausted,  leaving  no 
funds  with  which  to  pay  seventh-class  claims  and  that 
the  administrator  had  waived  his  claim  for  services; 
and  the  order  approving  the  report,  discharging  the 
administrator  and  declaring  the  estate  settled. 

Ifary  Parrell,  plaintiff  in  error,  after  arriving  at  the 
age  of  eighteen  years,  brings  the  record  here  for  review 
on  writ  of  error,  and  brings  into  court  here,  Thomas 
Claffy,  the  administrator,  J.  M.  Barron,  the  purchaser 
at  the  sale,  Catherine  Farrell,  the  widow  of  deceased, 
Eidward  Farrell,  the  other  heir  of  deceased,  and  vari- 
ous parties  who  have  acquired  interests  in  portions  of 
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the  land  by  conveyances  and  mesne  conveyances  from 
J.  'M.  Barron.   And  assigns  errors  asJoUows : 

** First:  The  County  Court  of  Lake  county  was 
without  jurisdiction  of  the  subject-matter  to  enter  the 
said  Decree  of  Sale. 

** Second:  The  County  Court  of  Lake  county,  Illi- 
nois, was  without  jurisdiction  of  all  the  necessary  and 
proper  parties  defendant  or  respondent  to  enter  said 
Decree  of  Sale. 

Third :  The  County  Court  of  Lake  county,  Illinois, 
erred  in  entering  the  said  Decree  of  Sale. 

* '  Fourth :  The  said  attempted  sale  of  real  estate  by 
the  Administrator  of  the  Estate  of  William  E.  Farrell, 
deceased,  had  under  the  authority  of  said  alleged  De- 
cree of  Sale,  was  illegal  and  absolutely  null  and  void 
for  want  of  the  proper  legal  authority  to  make  said 
sale,  which  said  pretended  sale,  involving  the  sale  of  a 
homestead  was  made  contrary  to  the  provisions  of  the 
law  of  the  State  of  Illinois. 

*  *  Fifth :  The  County  Court  of  Lake  county,  Illinois, 
erred  in  entering  the  order  approving  said  alleged  sale 
of  real  estate. 

'* Sixth:  The  County  Court  of  Lake  county,  Illi- 
nois, erred  in  entering  the  order  of  October  1,  1898, 
allowing  certain  claims  aggregating  $999.87. 

** Seventh:  The  County  Court  of  Lake  county,  Illi- 
nois, erred  in  entering  the  order  approving  the  Final 
Report  and  Account  of  the  Administrator  of  th6 
Estate  of  William  E.  Farrell,  deceased.'* 

Defendants  in  error  William  Ryan,  Tobias  Jensen, 
William  C.  Upton  and  E.  M.  Hauser,  terre  tenants,  file 
here  a  plea  to  **the  Third  Assignment  of  Error,  the 
sale  of  the  real  estate  referred  to  in  the  Fourth  Assign- 
ment of  Error,  and  the  order  of  court  approving  the 
sale  of  the  real  estate.  *'  Defendant  in  error  Joseph 
M.  Barron  filed  a  plea  to  the  whole  assignment  of  error 
and  defendant  in  error  Harry  H.  Beach,  one  of  the 
terre  tenants,  filed  a  plea  to  the  first,  second,  third, 
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fourth  and  fifth  assignments  of  error.  Defendants  in 
error  who  have  not  pleaded  are  Catherine  Farrell,  Ed- 
ward Farrell,  Jane  Shaw,  J.  A.  Moulton,  Mary  J. 
Fitch,  Chicago  and  Northwestern  Railway  Company 
and  Thomas  Claflfy ;  the  latter,  Thomas  Claffy,  has  filed 
a  brief  seeking  to  snstain  the  validity  of  the  pleas,  the 
other  defendants  in  error  last  named  have  not  filed  an 
appearance. 

Plaintiff  in  error  has  filed  demnrrers  to  the  pleas 
which  we  took  with  the  case. 

The  facts  pleaded  as  smnmarized  in  defendants'  in 
error  ^s  brief  are  as  follows : 

"1.  That  the  administrator  in  pnrsnance  of  the  de- 
cree sought  to  be  set  aside,  sold  the  real  estate  in  ques- 
tion to  the  defendant  in  error,  J.  M.  Barron,  by  the 
name,  style  and  description  of  Joseph  M.  Barron. 

^'2.  That  in  pursuance  of  said  sale  and  after  it  had 
been  reported  and  approved  by  the  court,  said  adminis- 
trator executed  and  delivered  to  said  J.  M.  Barron,  de- 
fendant in  error,  an  administrator's  deed  dated  Octo- 
ber 12, 1895.  . 

'*3.  That  Catherine  Farrell,  the  widow  of  the  de- 
ceased, in  consideration  of  three  hundred  dollars 
($300),  sold  and  conveyed  all  her  right,  title  and  inter- 
est in  said  real  estate,  including  her  homestead  rights 
to  the  defendant,  J.  M.  Barron,  and  executed  and  de- 
livered a  deed  to  him  dated  the  14th  day  of  October, 
1895,  releasing  all  rights  of  homestead  exemption,  in 
the  body  of  the  deed  and  in  the  certificate  of  acknovl- 
edgment. 

**4.  That  prior  to  or  about  the  time  of  the  execution 
of  said  deed,  said  Catherine  Farrell  abandoned  her 
homestead  in  said  real  estate  taking  said  two  minor 
children  with  her,  and  has  never  since  occupied  the 
same  as  a  homestead  or  otherwise,  but  has  lived  in  the 
County  of  Cook  for  over  twelve  years  last  past  and  said 
children  have  lived  with  her. 
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^'5.  That  in  March,  1902,  said  defendant  in  error, 
J.  M.  Barron,  sold  said  real  estate  to  the  defendant  in 
error,  Harry  H.  Beach,  and  by  deed  dated  March  7, 
1902,  he  conveyed  the  same  to  Mary  J.  Fitch  in  pur- 
suance of  said  sale  to  said  Harry  H;  Beach. 

* '  6.  That  on  the  23d  day  of  June,  1905,  said  Mary  J. 
Fitch  sold  five  and  one-half  acres  of  said  estate  to  a 
railroad  company. 

''7.  That  on  the  8th  day  of  March,  1907,  said  Mary 
J.  Fitch  gave  a  trust  deed  upon  said  estate  to  William 
C.  Upton,  trustee,  a  defendant  in  error,  to  secure  the 
payment  of  a  promissory  note  for  five  thousand  dollars, 
held  by  the  defendant  in  error,  E.  M.  Hauser. 

**8.  That  said  Mary  J.  Fitch  and  the  defendant  in 
error,  Harry  H.  Beach,  sold  and  conveyed  the  balance 
of  said  real  estate  to  the  defendant  in  error,  Tobias 
Jensen  for  the  sum  of  eleven  thousand  dollars  and  by 
their  warranty  deed  dated  October  13,  1908,  conveyed 
the  same  to  him,  the  said  Tobias  Jensen. 

' '  9.  That  said  Tobias  Jensen  became  and  now  is  the 
bona  fide  owner  of  said  real  estate  except  that  part 
conveyed  to  the  railroad  company. 

*  *  10.  That  the  defendant  in  error,  William  Ryan,  is 
in  possession  of  said  real  estate  as  a  tenant  of  said 
Tobias  Jensen,  except  said  five  and  one-half  acres  sold 
to  the  railroad  company. 

**11.  That  said  Catherine  Farrell  was  of  lawful  age 
at  the  time  of  the  entering  of  said  decree  authorizing 
said  administrator  to  sell  said  real  estate,  and  was  not 
under  duress  or  non  compos  mentis. 

**12.  That  said  plaintiff  in  error,  Mary  Farrell, 
arrived  at  the  age  of  eighteen  years  in  July,  1911 ;  and 
the  said  Edward  Farrell  arrived  at  the  age  of  twenty- 
one  years  in  April,  1913.  ^ ' 

The  assignment  of  errors  stands  as  the  declaration 
of  the  plaintiff  in  error.  Schaeffer  v.  Ardery,  238  HI. 
557 ;  Austin  v.  Bainter,  40  HI.  82.  The  pleas  amount  to 
a  confession  of  error,  for  which,  as  to  the  parties  plead- 
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ing  them,  the  judgment  should  be  reversed,  unless  the 
facts  alleged  in  release  of  those  errors  are  sufficient  for 
that  purpose.  Thornton  v.  Houtze,  91  IlL  199 ;  2  Cyc. 
1008.  In  considering  this  demurrer  it  must  be  assumed 
the  errors  are  well  assigned.  Martin  v.  Comers  of 
Highways,  150  IlL  158.  It  is  unnecessary  to  inquire 
whether  there  was  in  fact  error.  Page  v.  People,  99 
HL  418  J  Beardsley  v.  Smith,  139  111.  290. 

Assuming  then  that  the  decree  is  bad  as  charged  in 
the  assignment  of  errors,  and  it  was  in  fact  bad  if  the 
property  sold  was  the  homestead  estate  of  deceased, 
because  there  can  be  no  sale  of  property  to  pay  debts 
subject  to  the  right  of  homestead,  unless  the  latter  is 
waived  or  assigned  in  the  manner  provided  by  law, 
where  the  homestead  premises  (the  estate  of  the  house- 
holder in  the  land),  are  worth  less  than  $1,000.  Hart- 
man  V.  Schultz,  101  HI.  437 ;  Mueller  v.  Conrad,  178 
ni.  276.  Then  the  inquiry  is  whether  any  fact  or  facts 
pleaded  are  sufficient  to  work  a  release  of  such  error 
by  the  plaintiff  in  error  who  was  a  party  to  the  suit  in 
which  the  error  was  committed. 

The  fact  pleaded  that  the  mother  of  plaintiff  in  error, 
after  the  decree  of  sale,  sold  and  conveyed  her  interest 
in  the  land,  including  her  homestead  right,  and 
abandoned  and  removed  from  the  premises,  does  not 
operate  as  a  release  of  error  by  the  child ;  because  while 
it  is  true  as  argued  by  counsel  that  the  homestead 
right  of  the  widow  and  her  minor  children  is  during 
the  minority  of  the'  children  under  the  control  of  the 
mother  and  she  may  defeat  their  right  by  abandoning 
the  homestead,  still  the  errors  assigned  are  not  that 
the  sale  failed  to  result  in  a  conveyance  of  the  home- 
stead estate,  but  that  it  was  void  as  to  the  whole 
interest  of  the  deceased  and  consequently  of  his  heir, 
the  plaintiff  in  error,  in  the  land  in  question.  The 
substance  of  the  other  facts  relied  upon  to  work  a 
release  of  error  is  that  conveyances  were  made  under 
the  decree  sought  to  be  reversed  and  that  innocent 
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purchasers  have  acquired  interests  in  the  real  estate 
in  question  on  the  faith  of  the  judicial  proceedings. 
It  is  not  pleaded  that  plaintiff  in  error  has  done  any- 
thing to  mislead  such  purchasers  or  to  induce  them  to 
acquire  interests  in  the  land.  It  is  difficult  to  see  how 
the  acts  of  other  parties  entirely  unconnected  with 
plaintiff  in  error  could  operate  as  a  release  of  error 
by  her.  Martin  v.  Comers  of  Highways,  supra'.  Coun- 
sel in  support  of  their  pleas  call  our  attention  to  Denk 
V.  Fiel,  249  lU.  424;  and  Ure  v.  Ure,  223  111.  454;  hold- 
ing  that  innocent  third  parties  may  rely  upon  decree 
of  court.  Neither  of  these  cases  is  authority  for  the 
position  that  third  persons,  purchasing  pending  the 
suing  out  of  a  writ  of  error,  may  prevent  the  reversal 
of  an  erroneous  decree,  and  we  know  of  no  such  author- 
ity. What  rights,  if  any,  innocent  purchasers  of  the 
land  in  questipn  may  have,  as  among  themselves  or 
against  plaintiff  in  error,  in  some  appropriate  proceed- 
ing if  the  decree  is  reversed  is  not  a  question  now 
before  us. 

If  the  errors  are  well  assigned  (and  the  pleas  admit 
they  are),  we  are  of  the  opinion  that  there  is  nothing 
in  the  facts  pleaded  that  operate  as  a  release  of  those 
errors  by  Mary  Farrell,  therefore  the  demurrer  to  the 
pleas  must  be  sustained  and  the  pleas  adjudged  bad. 
We  are  of  the  opinion  that  the  pleas  should  each  be 
treated  as  a  plea  of  release  of  errors,  and  under  section 
109  of  our  Practice  Act  (Jones  &  Addington  Stats. 
jf8646),  defendants  in  error  so  pleading  are  not 
deprived  of  the  right  to  join  in  error.  Schaeffer  v. 
Ardery,  supra;  therefore  leave  is  given  to  such  defend- 
ants in  error  and  each  of  them  to  join  in  error  if  they 
or  he  shall  be  so  advised,  and  in  that  event  to  file  brief 
and  argument  by  the  first  day  of  the  next  term. 

Demurrers  to  pleas  sustained. 
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Mary  Frances  Lyons,  PlaintifF  in  Error,  v.  Joseph  P. 

Lyons,  Defendant  in  Error. 

Gen.  No.  5,991.  (Not  to  be  reported  in  fnlL) 

Error  to  the  Circuit  Co^nrt  of  Livingston  county ;  the  Hon.  Thomas 
M.  Habbis,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  June  22,  1915. 

Statement  of  the  Case. 

Bill  for  divorce  by  Mary  Frances  Lyons,  com- 
plainant, against  Joseph  P.  Lyons,  defendant,  in  the 
Circuit  Court  of  Livingston  county.  To  reverse  a 
decree  dismissing  the  bill  and  ordering  costs  to  be  paid 
by  both  parties,  defendant  prosecutes  this  writ  of 
error. 

It  appears  that  the  plaintiff  in  error  filed  a  bill  for 
separate  maintenance  November  19, 1912,  in  which  she 
alleged  among  other  things : 

That  she  is  and  has  been  for  many  years  last  past 
been  a  resident  of  the  said  County  of  Livingston,  State 
of  Illinois ;  and  charged  as  grounds  for  relief  extreme 
and  repeated  cruelty,  setting  out  in  detail  in  support 
of  the  charge  acts  of  the  husband  which  if  proven  would 
entitle  her  to  a  decree  of  divorce  if  the  prayer  of  the 
bill  asked  that  relief.  Defendant  in  error  filed  an 
answer  January  16, 1913,  in  which  he  *  *  admits  that  the 
said  complainant,  Mary  Frances  Lyons,  has  been  a 
resident  of  the  said  County  of  Livingston,  in  the  State 
of  Illinois  for  many  years  last  past,''  and  denies  all 
charges  of  cruelty. 

Afterwards,  January  21, 1914,  plaintiff  in  error  filed 
an  amended  bill  praying  for  a  divorce  instead  of 
separate  maintenance,  otherwise  not  differing  mate- 
rially from  her  former  bill.  Defendant  in  error 
answered,  February  29, 1914,  with  the  same  admissions 
and  denials  as  in  his  former  answer. 

The  record  showed  no  trial  except  as  contained  in  the 
decree,  which,  after  reciting  the  appearance  of  parties 
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and  a  hearing  on  the  pleadings  and  evidence,  finds  that 
the  court  had  jurisdiction,  that  the  equities  are  with 
defendant,  and  further  finds  afBrmatively  that  defend- 
ant was  not  guilty  of  cruelty  as  alleged. 

Michael  P.  Ryan  and  W.  J.  Lewis,  for  plaintiff  in 
error. 

E.  A.  Simmons,  for  defendant  in  error. 

Mr.  Presiding  Justice  Carnes  delivered  the  opinion 
of  the  court. 


Abstract  of  the  Decision. 

1.  DivoBCB,  9  33* — when  answer  construed  as  admitting  residence 
of  complainant  in  county  for  statutory  period.  In  a  bill  for  divorce 
an  answer  which  admits  that  complainant  **lia8  been  a  resident"  of 
the  coonty  wherein  the  bill  was  filed  "for  many  years  last  past*'  is  not 
open  to  the  objection  that  it  does  not  exclude  the  possibility  that 
complainant  might  not  have  been  a  resident  of  this  State  for  more 
than  one  year  prior  to  the  filing  of  the  bill  as  required  by  the 
statute  in  order  to  give  jurisdiction  of  the  action. 

2.  DivoBCE,  8  77* — when  general  finding  of  trial  court  as  to  juris- 
diction not  conclusive  on  appeaU  In  a  bill  for  divorce,  where  the 
objection  of  want  of  jurisdiction  is  made  on  the  ground  of  want  of 
residence  as  required  by  the  statute,  it  is  not  a  sufficient  answer  to 
the  objection  that  the  trial  court  made  a  general  finding  that  it  had 
jurisdiction  of  the  parties  and  subject-matter  of  the  action. 

3.  DivoBCE,  9  70* — when  defendant  estopped  to  object  to  want  of 
jurisdiction  on  appeal.  In  a  bill  for  divorce,  a  proper  allegation  of 
residence  in  the  bill,  if  admitted  by  the  answer,  will  be  sufficient 
on  review  to  estop  either  party  from  making  the  objection  of  want 
of  jurisdiction. 

4.  Divorce,  877* — when  decree  reversed  on  appeal  for  lack  of 
jurisdiction.  A  decree  in  a  bill  for  divorce,  which  on  review  is  not 
supported  by  a  certificate  of  evidence  or  finding  of  facts  showing 
the  residence  of  complainant  to  have  been  as  required  by  the  statute 
in  order  to  give  jurisdiction  of  the  action,  will  be  reversed  on  writ 
of  error  or  appeal,  although  such  a  decree  would  be  good  as  against 
a  collateral  attack,  for  the  reason  that  in  such  case  the  question  of 
residence  goes  to  the  jurisdiction  and  may  t>e  raised  for  the  first 
time  on  review. 

•See  lUinoii  Notes  DtEMt*  Vols.  XI  to  XV,  and  ComuUiUire  Qmrterlr. 
topic  and  section  nnmber. 
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5.  Appeal  and  erbob,  S  725* — ichen  not  ficcessarp  on  review  that 
decree  be  supported  by  findings  of  fact  or  certificate  of  evidence. 
The  rule  that  a  decree  granting  relief  must  be  supported  on  review  by 
flndingB  of  fact  or  a  certificate  of  the  evidence  in  so  far  as  the  allega- 
tions of  the  bill  are  not  admitted  by  the  answer,  applies  only  to 
decrees  granting  affirmative  relief  which  Is  sought  In  the  bill. 

6L  Appeal  and  ebbob,  9  725* — when  evidence  not  necessary  to  sup- 
port  decree.  A  decree  dismissing  a  bill  needs  no  supporting  evidence, 
since  such  a  decree  may  be  rendered  for  want  of  evidence. 

7.  DivoBCE,  9  53* — what  constitutes  dismissal  of  bUl  for  want  of 
equity,  A  decree  in  a  bill  for  divorce  which  denies  complainant's 
prayer  is  equivalent  to  a  decree  dismissing  a  bill  for  want  of  equity. 

8.  Equitt,  9  345* — when  decree  not  initiated  by  mere  informality, 
A  decree  dismissing  a  bill  for  want  of  equity  is  not  vitiated  by  mere 
tDformallty. 

9.  DivoBCE,  9  58* — when  decree  dismissing  bill  not  rendered  in- 
sufficient by  incorporation  of  unnecessary  finding  of  facts.  Where 
a  decree  dismisses  a  bill  for  divorce,  the  fact  that  an  unnecessary 
finding  of  facts  is  incorporated  in  the  decree  as  a  reason  therefor 
does  not  make  it  necessary  that  the  decree  s^'^nld  find  other  facts 
or  give  other  reasons. 

10.  DivoBCE,  9  53* — when  duty  of  court  to  dismiss  bill  for  lack  of 
furisdiction.  In  a  bill  for  divorce,  where  the  court  finds  that  it  has 
Dot  jurisdiction  owing  to  want  of  residence  as  required  by  the 
statute,  it  is  the  duty  of  the  court  to  dismiss  the  bill  and  to  provide 
in  some  way  for  payment  of  costs  to  be  charged  against  the  parties 
in  the  proceeding. 

11.  DivoBOE,  9  SO* — when  court  has  discretion  to  apportion  costs 
between  parties.  In  chancery,  and  especially  in  divorce  cases,  the 
court  has  a  large  discretion  in  apportioning  costs  between  the  parties. 

12.  DIVOBCE,  9  77* — when  finding  as  to  residence  of  complainant 
not  necessary  to  enable  court  to  enter  decree.  In  a  bill  for  divorce, 
a  finding  of  the  residence  of  complainant  for  such  time  as  required 
by  the  statute  to  give  jurisdiction,  held  not  necessary  In  order  to 
eoable  the  court  to  enter  a  decree,  where  the  record  showed  a  suffi- 
cient averment  of  such  residence  in  the  bill,  complainant  being 
estopped  by  such  averment  from  assigning  as  prejudicial  error  the 
tenure  of  the  trial  court  to  include  such  a  finding  in  its  decree. 

•8m  nUaols  N»tM  Digest,  Vole.  XI  to  XV,  and  CmnaUitive  Quarterly,  amme 
t«pte  MMl  Mctloa  number. 
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Charles  Sulsk!,  Administrator  of  the  Estate  of  Blixmie 

Seabachy  Appellee,  v.  Metropolitan  Life 

Insurance  Company,  Appellant. 

Gen.  No.  5,944. 

1.  Insurance,  {  753* — when  insurer  not  liable  because  of  mis- 
representations  as  to  health.  An  Insurance  company  cannot  t>e  held 
liable  on  a  policy  of  life  insurance  providing  that  it  rshall  be  void  if 
before  its  date  insured  "has  been  *  *  *  attended  by  a  pliysician 
for  any  serious  disease  or  complaint  or  has  had  before  its  date  any 
pulmonary  disease,"  where  it  appears  that  before  the  date  of  the 
policy  insured  had  been  treated  by  a  physician  for  tuberculosis, 
unless  there  is  evidence  of  a  waiver  of  the  condition  made  after 
insured  had  knowledge  or  notice  of  the  facts  relied  on  in  defense, 
for  the  reason  that  to  allow  a  recovery  in  such  a  case  would  be  to 
violate  the  terms  and  conditions  of  the  policy. 

2.  INSTJBANCB,  }  855* — tchcH  return  of  premiums  not  condition 
precedent  to  making  defense.  In  an  action  to  recover  on  a  policy  of 
life  insurance,  wherein  plaintiflT  was  named  as  beneficiary,  a  return 
of  the  premiums  paid  on  the  policy  is  not  a  prerequisite  to  a  defense 
to  such  action  where  the  defense  is  grounded  on  a  violation  of  the 
conditions  of  a  policy  or  the  terms  of  the  contract,  for  the  reason 
that  such  conditions  were  accepted  by  insured  and  are  therefore 
binding  on  the  beneficiary. 

3.  Insurance,  8  855* — when  return  of  premiums  is  prerequisite 
to  defense  to  life  insurance  policy.  The  return  of  premiums  paid 
under  a  life  insurance  policy  is  a  necessary  prerequisite  to  a  defense 
to  such  policy  only  where  it  is  sought  thereby  to  avoid  the  policy 
ab  initio  or  to  rescind  or  set  it  aside  on  the  ground  of  fraud  in  its 
procurement,  for  the  reason  that  in  such  case,  ^  as  in  all  cases  of 
rescission,  it  is  necessary  to  place  the  parties  in  statu  quo,  it  being 
inconsistent  in  such  case  to  claim  that  the  policy  was  never  in  force 
and  at  the  same  time  to  retain  the  premiums  paid  as  consideration 
for  a  risk  never  assumed. 

4.  Insurance,  §  753* — when  liability  of  insurer  determined  only 
by  insured  being  in  good  health.  In  a  policy  of  life  insurance  pro- 
viding that  no  obligation  is  assumed  by  the  insurer  unless  at  the 
date  of  the  policy  the  insured  is  alive  and  in  sound  health,  the  fact 
of  the  sound  health  of  insured  at  such  time  is  what  determines  the 
liability  of  insurer,  and  not  the  apparent  health  of  insured,  nor  any 
one's  belief  that  insured  was  in  sound  health  at  such  time. 


*Sce  niinoli  Notes  Digest,  Vols.  XI  to  XV.  and  Camulatlve  Quarterly,  same 
topic  and  section  namber. 
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Appeal  from  the  Circuit  Court  of  Bureau  county ;  the  Hon.  Jos  A.' 
Davis,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Reversed  with  finding  of  facts.    Opinion  filed  July  15,  1915. 

Duncan,  Doyle  &  O'CoNOli,  for  appellant. 

BuTTEBs  &  Clabk,  f  or  appellee. 

Mb.  Justice  Niehaus  delivered  the  opinion  of  the 
court. 

This  is  an  action  brought  against  the  Metropolitan 
Life  Insurance  Company,  appellant,  in  the  Circuit 
Court  of  Bureau  county,  to  recover  the  amount  claimed 
by  the  appellee  to  be  due  and  payable  under  the  terms 
of  a  life  insurance  policy  issued  by  the  appellant  on  the 
life  of  Lulu  Seabach,  for  the  benefit  of  her  mother, 
Minnie  Seabach.  The  policy  was  dated  September  12, 
1910,  and  the  insured  died  March  23,  1911.  The 
required  proofs  of  death  were  furnished  to  the  appel- 
lant by  the  beneficiary.  The  trial  by  jury  was  waived, 
and  the  case  heard  by  the  court.  The  court  found  the 
issues  for  the  appellee  and  rendered  a  judgment 
against  the  appellant  for  the  sum  of  $251.87,  and  costs 
of  suit,  from  which  judgment  and  appeal  was  pros- 
ecuted to  this  court. 

The  policy  of  insurance  contained  the  provision  con- 
cerning the  liability  of  the  appellant,  namely,  that  *  *  no 
obligation  is  assumed  by  the  company  prior  to  the  date 
hereof,  nor  unless  on  said  date  the  insured  is  alive  and 
m  sound  health.  ^ '  Also  the  following  provision :  *  *  This 
.policy  is  void  if  the  insured  before  its  date  has  been 
rejected  for  insurance  by  this  or  any  other  company,  or 
has  been  attended  by  a  physician  for  any  serious  dis- 
ease or  complaint;  or  has  had  before  said  date  any 
pulmonary  disease,*^  etc. 

The  evidence  conclusively  shows  that  the  insured  had 
been  attended  professionally  by  a  physician  prior  to 
the  date  of  the  policy,  that  is  to  say  from  March,  1910 
to  January,  1911,  and  that  she  had  been  treated  for 
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tuberculosis  during  that  time.  It  also  shows  that  upon 
the  date  when  the  policy  was  issued^  the  insured  had 
pulmonary  tuberculosis,  and  that  this  disease  was  the 
cause  of  her  death.  A  recovery  on  this  policy  would 
therefore  be  in  plain  violation  of  the  terms  and  con- 
ditions of  the  contract  of  insurance  embraced  in  the 
policy,  and  it  is  clear  that  the  appellant  cannot  be  held 
liable,  unless  it  has  waived  its  right  to  make  its  defense 
for  a  violation  of  the  terms  and  conditions  mentioned, 
by  accepting  the  premiums  paid,  after  it  had  notice  or 
knowledge  of  the  matters  of  defense  stated,  and  this 
does  not  appear  to  be  the  case.  The  knowledge  of  the 
matters  upon  which  the  appellant  bases  its  defense  did 
not  come  to  the  appellant  until  after  the  death  of  the 
insured. 

But  it  is  strongly  insisted  by  the  appellee  that  in 
cases  of  this  kind  an  insurance  company  cannot  defend 
against  liability  under  a  policy  of  insurance,  if  it  has 
retained  the  premiums  received  or  has  failed  to  tender 
them  back,  and  this  seems  to  have  been  the  view  taken 
by  the  trial  court.  The  contention  has  apparent  sup- 
port in  the  decision  of  the  case  of  McCurrey  v.  Metro- 
politan Life  Ins.  Co.,  168  111.  App.  625.  A  return  of  the 
premiums  however  is  not  a  necessary  legal  prerequisite 
where  the  defense  against  liability  is  sought  to  be 
avoided  upon  the  basis  of  a  violation  of  the  conditions 
of  the  policy,  or  the  terms  of  the  contract  of  insurance. 
It  is  necessary,  only,  where  it  is  sought  to  rescind  or 
set  aside  the  policy  or  contract  of  insurance,  as,  for 
instance,  for  fraud  or  fraudulent  representations  on 
the  part  of  the  insured  in  procuring  such  contract. 
The  correct  rule  governing  this  class  of  cases  is  clearly 
stated  by  our  Supreme  Court  in  the  case  of  Dickerson 
V.  Northwestern  Mut.  Life  Ins.  Co.,  200  HI.  270,  in  these 
words:  ** Where  the  insurance  company  seeks  to 
rescind  and  declare  the  contract  void  ah  initio,  it  must, 
as  in  all  cases  of  rescission,  place  the  parties  in  statu 
quo,  because  in  such  cases  it  would  be  inconsistent  to 
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claim  that  the  policy  was  never  in  force,  and  at  the 
same  time  retain  the  premiums  paid  as  the  consider- 
ation for  a  risk,  which  had  never  been  assumed." 

In  this  case  it  is  not  attempted  to  rescind  or  set  aside 
the  contract  or  have  it  declared  void  ab  initio,  but  the 
defense  is  based  upon  a  violation  of  the  terms  and  con- 
ditions of  the  policy  itself,  which  the  insured  accepted, 
and  which  are  therefore  binding  upon  the  beneficiary. 
For  such  a  defense  a  return  of  the  premiums  collected 
is  not  legally  a  prerequisite.  In  re  Millers^  d  Manu- 
facturers' Ins.  Co.  (97  Mimu  98),  4  L.  B.  A.  (N.  S.) 
231 ;  Ooorberg  v.  Western  Assurance  Co.,  150  CaL  510. 

It  is  well-settled  law  that  the  liability  of  an  insur- 
ance company  may  be  legally  avoided  by  a  violation 
on  the  part  of  the  insured  of  clauses  in  an  insurance 
policy  like  those  now  under  consideration,  and  many 
authorities  might  be  cited  to  sustain  this  view,  but  we 
desire  to  refer  to  one  which  appears  peculiarly  perti- 
nent to  this  controversy,  namely,  the  case  of  Murphy  v. 
Metropolitan  Life  Ins.  Co.,  106  Minn.  112,  in  which 
the  court  makes  the  following  expressive  statement  of 
the  law:  **The  defense  is  based  upon  the  express  pro- 
vision of  the  policy,  that  no  obligation  is  assumed  by 
the  defendant  company,  unless  on  the  date  of  the  pol- 
icy the  assured  is  alive  and  in  sound  health.  It  is 
clear  from  the  language  of  the  policy,  that  the  defend- 
ant's promise  of  insurance  was  not  absolute  but  con- 
ditional, and  that  the  existence  of  life  and  sound 
health  in  the  insured  on  the  date  of  the  policy  is  the 
condition  upon  which  the  promise  is  made.  It  is  the 
fact  of  the  sound  health  of  the  insured  which  deter- 
mines the  liability  of  the  defendant,  not  his  apparent 
health,  or  his  or  any  one's  opinion,  or  belief  that  he 
was  in  sound  health.  Therefore,  if  the  insured  was  not 
hi  fact  in  sound  health  on  the  date  of  the  policy,  the 
defendant  is  not  liable,  unless  it  has  waived  the  de- 
fense/' 
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So  alsOy  in  the  case  of  Gallant  v.  Metropolitan  Life 
Ins.  Co.,  167  Mass.  79,  the  court  sums  up  the  dis- 
cussion of  this  question  by  saying:  **The  company 
made  its  own  contract,  a  part  of  which  was  that  no 
obligation  was  assumed  by  the  company  unless  at  the 
time  when  the  policy  was  issued  the  insured  was  *  alive 
and  in  sound  health.'  If  in  fact  the  insured  at  that 
time  was  not  in  sound  health,  the  defendant  is  not  lia- 
ble on  the  policy. '^  And  the  case  of  Barker  v.  Metro- 
politan Life  Ins.  Co.,  188  Mass.  542,  is  to  the  same 
effect.  In  the  case  of  Hermann  v.  .Court  of  Honor,  193 
lU.  App.  366,  at  the  present  term  of  this  court,  the 
matter  of  the  necessity  of  a  return  of  the  premiums 
received,  as  a  legal  prerequisite  to  making  a  defense, 
under  circumstances  and  conditions  similar  to  those 
involved  in  this  case,  was  discussed  at  some  length  and 
decided  by  the  court,  and  the  same  conclusion  was 
reached  as  in  the  present  case. 

For  the  reasons  stated  we  are  of  opinion,  therefore, 
that  the  trial  court  erred  in  refusing  to  hold  the  prop- 
ositions of  law  submitted  by  the  appellant,  which  were 
to  the  effect  that  if  the  insured  before  the  date  of  the 
issuance  of  the  policy  in  question  had  been  attended 
by  a  physician  for  a  serious  disease  or  complaint,  or 
had  had  before  said  date  any  pulmonary  disease,  or  if 
at  the  date  of  the  issuance  of  the  policy  of  insurance 
the  insured  was  suffering  from  pulmonary  tubercu- 
losis and  was  not  in  sound  health,  then  that  the  bene- 
ficiary of  the  policy  was  not  entitled  to  recover.  These 
propositions  should  have  been  held  to  be  the  law,  and 
upon  the  facts  and  the  law  the  finding  and  judgment 
of  the  Qpurt  below  should  have  been  for  the  appellant. 
The  judgment  is  therefore  reversed. 

Reversed  with  finding  of  facts. 

Finding  of  facts  to  be  incorporated  in  the  judgment. 

We  find  that  the  insured  in  tliis  case,  prior  to  the 
date  of  the  insurance  policy  in  question,  had  been  at- 
tended by  a  physician  for  a  serious  disease,  and  had 
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pulmonary  tuberculosis,  and  was  not  in  sound  health  at 
the  date  of  the  issuance  of  this  policy ;  and  that  appel- 
lant had  no  notice  or  knowledge  of  the  matters  of  de- 
fense above  stated  until  after  the  death  of  the  insured. 


Grace  L.  Ferry,  Administratrix,  Appellant,  v.  City  of 

Waukegan,  Appellee. 

Oen.  No.  6,054.  (Not  to  be  reported  in  full.) 

Appeal  from  the  Circnlt  Court  of  Lake  county ;  the  Hon.  Chables 
WHrniET,  Judge,  presiding..  Heard  in  this  court  at  the  April  term, 
1915.  Reyersed  and  remanded.  Opinion  filed  July  15,  1915.  Rehear- 
ing dolled  October  21,  1915. 


Statement  of  the  Case. 

Action  on  the  case  by  Grace  L.  Ferry,  administratrix 
of  the  estate  of  Edward  L.  Ferry,  deceased,  plaintiff, 
against  the  City  of  Wankegan,  defendant,  in  the  Cir- 
cuit Conrt  of  Lake  county,  to  recover  for  the  death  of 
plaintiff's  intestate,  as  a  resnlt  of  an  automobile  acci- 
dent alleged  to  be  due  to  defendant's  negligence. 

Defendant  pleaded  the  general  issue,  and  at  the  close 
of  the  evidence,  the  court  on  motion  of  defendant  ex- 
cluded all  the  evidence  and  instructed  the  jury  to  find 
defendant  not  guilty,  and  a  verdict  was  returned  in 
accordance  with  the  instruction.  A  motion  for  a  new 
trial  was  denied.  From  a  judgment  for  defendant, 
plaintiff  appeals. 

The  testimony  given  by  a  number  of  witnesses  for 
the  plaintiff  reasonably  and* fairly  tends  to  prove  that 
the  pile  of  cement,  hardened  sand  or  debris  had  re- 
mained in  the  street,  in  the  usual  line  of  travel,  about 
six  weeks,  and  that  no  effort  had  been  made  by  the 
dty  authorities  to  remove  it,  nor  to  provide  a  warning 
by  which  to  direct  the  attention  of  travelers  passing 
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in  vehicles  along  the  street,  in  the  dnsk  or  darkness  of 
the  evening,  of  its  presence  there;  that  on  the  after- 
noon of  the  day  upon  which  this  accident  occurred, 
the  appellant's  intestate  was  riding  as  a  guest  in  the 
automobile  of  his  brother  who  managed  and  drove  it ; 
that  the  accident  occurred  in  the  early  dusk  of  the 
evening;  that  the  driver  of  the  automobile  ran  in  the 
usual  course  of  travel  on  the  street,  and  was  in  the  act 
of  passing  around  a  wagon,  which  had  a  hay  rack  on 
it,  when  the  automobile  collided  with  the  pile  men- 
tioned, the  presence  of  which  was  unknown  to  the 
driver.  The  concussion  caused  by  the  collision  threw 
the  occupants  out  of  the  automobile  and  onto  the  pave- 
ment, injuring  the  appellant's  intestate  so  severely 
that  he  died  in  consequence  of  his  injuries  within  a 
few  hours. 

Cooke,  Pope  &  Popb,  for  appellant 

Arthur  Bulkley,  for  appellee. 

Mr.  Justice  Nibhaus  delivered  the  opinion  of  the 
court. 


Abstract  of  the  Decision. 

1.  Tbial,  i  153* — when  evidence  rai8e$  que$tion  for  jury.  Where 
there  is  evidence  on  which  the  Jury  could,  "in  the  eye  of  the  law/* 
reasonably  find  for  plaintiff,  the  issue  must  be  determined  by  the 
Jury. 

2.  Municipal  cobpobations,  S  1107* — when  qitestion  whether 
decedent  exercised  due  care  in  operation  of  automobile  question  for 
fury.  In  an  action  to  recover  for  the  death  of  plaintiff's  intestate 
by  reason  of  being  thrown  from  an  automobile  in  which  he  was  riding, 
but  which  was  driven  by  another,  as  a  result  of  such  automobile's 
striking  a  pile  of  cement  and  other  materials  which  defendant  was 
alleged  negligently  to  have  permitted  to  remain  in  the  street,  where 
it  appeared  that  the  accident  occurred  in  the  nighttime,  and  it  was 
relied  on  in  defense  that  such  driver  failed  to  turn  on  his  lights  and 
that  at  the  time  of  the  accident  was  driving  such  automobile  at  an 

•See  IlUnols  NoteN  Digest,  Vols.  XI  to  XV,  and  CnmuUitiire  Qoarterljr, 
topic  and  section  number. 
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escessiTe  rate  of  speed,  the  question  whether  decedent  used  due  care 
under  the  circumstances  was  for  the  jury. 

8.  Municipal  cobpobations,  §  1107* — tohen  speed  of  automobile 
question  for  jury.  In  an  action  to  recover  for  the  death  of  plaintiff's 
intestate  as  the  result  of  an  automobile  accident,  where  the  defense 
relies  on  the  contributory  negligence  of  the  driver  of  the  automobile 
in  that  at  the  time  of  the  accident  such  automobile  was  being  driven 
at  an  excessive  rate  of  speed,  the  question  of  excessive  speed  is  one 
of  tact  for  the  Jury. 

4.  MumciPAL  COBPOBATIONS,  S  1107* — when  question  for  fury 
whether  absence  of  lights  on  or  excessive  speed  of  automobile  were 
separately  or  together  contributory  and  concurrent  causes  of  accU 
tfenl.  In  an  action  to  recover  for  the  death  of  plaintifTs  intestate 
u  the  result  of  an  automobile  accident  occurring  at  night,  where  it 
is  relied  on  in  defense  that  the  accident  was  caused  by  the  failure 
of  the  driver  of  the  automobile  to  turn  on  his  lights,  and  by  the 
excessive  speed  at  which  the  automobile  was  running  at  the  time  of 
the  accident,  it  is  a  question  of  fact  for  the  jury  whether  the  alleged 
abs^ce  of  lights  or  excessive  speed  were,  together  or  separately, 
contributory  and  concurrent  causes  of  the  accident 

5.  NBouaxNCB,  S  196* — when  contributory  negligence  question  for 
jury.  Where  contributory  negligence  is  relied  on  as  a  defense,  the 
qnestion  is  usually  for  the  jury. 

0.  Tbial,  S  199* — when  error  4o  direct  verdict.  In  an  action  where 
the  evidence  on  controverted  questions  of  fact  is  conflicting,  it  is 
error  to  direct  a  yerdict* 


Jacob  Swenson,  Appellee,  v.  City  of  Aurora,  Appellant. 

Gen.  No.  6,015. 

1.  Municipal  cobpobations,  1 1107* — when  questions  of  size  and 
depth  of  hole  in  sidewalk  and  danger  therefrom  for  the  jury.  In  an 
tctioQ  to  recover  for  personal  injuries  alleged  to  have  been  sustained 
as  a  result  of  stuping  into  a  hole  in  a  sidewalk,  the  question  of  the 
slae  and  depth  of  such  hole  and  whether  it  was  of  a  character  to 
render  it  dangerous  to  pedestrians  exercising  due  care  i^  for  the 
Jury. 

2l  Municipal  cobpobations,  9  1107* — when  question  whether  fall 
on  sidewoXk  prowimate  cause  of  injuries  for  jury.  In  an  action  to 
recover  for  personal  injuries  alleged  to  have  been  sustained  as  a 
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result  of  stepping  through  a  hole  in  a  sidewalk,  the  question  whether 
plaintifTs  alleged  fall  on  the  sidewalk  was  the' proximate  cause  of 
the  injuries  sought  to  be  recovered  for  is  for  the  Jury. 

3.  Municipal  cobpobations,  §  1107* — when  nature,  ewient  and 
cause  of  injuriea,  to  one  steppinff  in  hole  in  sidewalk  for  jury.  In  an 
action  to  recover  for  personal  injuries  alleged  to  have  been  sustained 
as  a  result  of  stepping  through  a  hole  in  a  sidewalk,  where  plaintiff 
claims  such  injuries  resulted  in  a  permanent  stiffening  of  the  Joints 
of  his  knee  and  ankle,  the  question  of  the  nature  and  extent  of  the 
injuries  sustained  by  plaintiff  by  reason  of  the  fall,  and  whether  the 
stiffening  of  the  Joints  was  due  to  that  accident  or  to  a  fracture 
of  the  thigh  which  plaintiff  was  shown  to  liave  suffered  six  montha 
later,  are  questions  for  the  jury. 

4.  Appeal  and  ebbob,  S  1404* — when  verdict  of  jury  wiU  not  be 
disturbed  on  appeal.  The  verdict  of  a  jury  on  controverted  questions 
of  fact  will  rarely  be  disturbed  by  a  court  of  review  unless  unreason- 
able, or  it  is  apparent  that  such  verdict  is  the  result  of  the  passion 
and  prejudice  of  the  jury. 

6.  Municipal  oobpobations,  S  1079* — when  declaration  describing 
place  of  accident  sufficient.  In  an  action  to  recover  for  personal 
injuries  alleged  to  have  been  sustained  as  a  result  of  stepping  through 
a  hole  in  a  sidewalk,  a  declaration  alleging  that  the  accident  took 
place  *'on  LaSalle  street*'  in  the  City  of  Aurora,  held  not  insufficient  in 
not  alleging  that  such  street  was  a  public  street,  as  the  word  "street^ 
is  a  generic  term,  including  within  its  meaning  all  public  roads  of 
ways  within  a  municipality  over  which  such  municipality  has  Juris- 
diction and  as  to  which  such  municipality  owes  a  public  duty  to  ke^ 
and  maintain  it  in  a  reasonably  safe  condition  for  public  use. 

6.  Evidence,  §  148* — when  proper  to  permit  exhibition  of  injured 
leg  to  jury.  In  an  action  to  recover  for  Injuries  to  plaintiff's  leg 
alleged  to  have  been  sustained  as  a  result  of  stepping  into  a  hole  in 
a  sidewalk,  it  is  proper  to  permit  plaintiff  to  exhibit  his  injared 
leg  to  the  jury. 

7.  Damages,  §  168* — when  error  to  refuse  physical  examination  of 
plaintiff.  In  an  action  to  recover  for  injuries  to  plaintiffs  leg, 
alleged  to  have  been  sustained  as  a  result  of  stepping  into  a  hole  in 
a  sidewalk,  where  plaintiff  was  permitted  to  exhibit  the  injured  leg 
to  the  Jury,  the  refusal  of  the  trial  court  to  permit  a  physical  exam- 
ination of  the  leg  by  defendant's  physician  held  error,  defendant 
having  the  right  in  such  case  not  only  to  inspect  the  leg  by  sight  but 
also  to  make  a  physical  examination  thereof,  under  such  reasonable 
restrictions  as  the  court  might  require. 

8.  Municipal  oobpobations,  §  1225* — what  are  elements  essential 
to  validity  of  notice  to  city  of  injuries.    In  Hurd's  Rev.  St.,  ch.  70, 

*Sc«  nUnois  Notes  Digest,  Vols.  XI  to  XV,  and  Camalatlve  Quarterly,  tame 
topic  and  section  nomber. 
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aec  7  (J.  &  A.  f  6190),  requiring  persons  intending  to  commence  an 
action  against  a  municipal  corporation  for  personal  injuries  to  give 
certain  notice  to  such  corporation  before  bringing  an  action,  five 
dements  are  ^nphasized  as  being  essential  to  the  validity  of  a  notice 
given  under  the  statute :  (1 )  The  name  of  the  person  to  whom  such 
cause  of  action  has  accrued;  (2)  the  name  and  residence  of  the 
person  injured;  (3)  the  date  and  about  the  hour  of  the  accident; 
(4)  the  place  or  location  where  the  accident  occurred;  (5)  the  name 
and  address  of  the  attending  physician,  if  any. 

9l  Municipal  corporations,  S  1225* — when  notice  to  city  a»  to 
place  where  accident  occurred  sufficient.  In  an  action  to  recover  for 
personal  injuries  alleged  to  have  been  sustained  as  a  result  of 
stepping  into  a  hole  In  a  sidewalk  in  defendant  city,  a  notice  to 
d^endant  wherein  the  hole  In  question  was  alleged  to  be  "located 
apon  the  west  side  of  said  LaSalle  street  between  North  avenue  and 
Washington  street  and  opposite  Jennings  Seminary,**  held  insufficient- 
under  Hurd's  Rev.  St.,'Ch.  70,  sec  7  (J.  &  A.  f  6190),  requiring  such 
notice  to  be  given  before  bringing  an  action  for  damages  against  a 
municipal  corporation  to  recover  for  personal  injuries,  where  plain- 
tifTs  testimony  fixes  the  location  with  sufficient  definiteness  as  being 
located  'In  the  sidewalk  about  fifty-five  feet  north  of  the  comer 
of  North  avenue,*'  and  where  no  reason  appears  why  plaintiff  could 
not  in  such  notice  have  fixed  the  location  of  such  hole  with  equal 
defiDlteness. 

10.  Municipal  oorporations,  S  1225* — what  notice  to  city  describ- 
ing place  of  accident  must  cof^tain.  A  notice  to  a  municipal  corpora- 
tion of  intention  to  commence  an  action  to  recover  for  personal 
injuries,  given  in  pursuance  of  Hurd*s  Rev.  St,  ch.  70,  sec.  7  (J.  &  A. 
f  6190),  must,  in  order  to  be  legally  sufficient,  contain  a  sufficiently 
definite  description  of  the  place  of  the  accident  as  to  enable  the  party 
Interested  to  identify  it  from  the  notice  itself. 

11.  Municipal  corporations,  S  1225* — when  notice  to  city  in- 
accurately describing  place  of  accident  sufficient,  A  notice  to  a 
municipal  corporation  of  intention  to  commence  an  action  to  recover 
for  personal  injuries,  given  in  pursuance  of  Hurd*s  Rev.  St,  ch.  70, 
sec.  7  (J.  &  A.  f  6190),  is  sufficient,  although  the  description  of  the 
location  of  the  accident  be  insufficient,  provided  that  in  the  remainder 
of  the  notice  the  place  where  the  accident  occurred  describes  such 
place  with  sufficient  definiteness  to  enable  the  authorities  of  such 
municipal  corporation  to  determine  such  location. 

12.  Municipal  corporations,  S  1225* — what  are  requisites  of 
notice  to  city  of  personal  injuries.  The  notice  required  by  Hurd's 
Rev.  St,  ch.  70,  sec  7  (J.  &  A.  If  6190),  to  be  given  to  a  municipal 
corporation  before  bringing  an  action  for  damages  for  personal  In- 
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Juries  must  be  specific  and  not  general  as  to  both  time  and  place, 
and  as  definite  and  exact  as  it  can  be  reasonably  made. 

13.  Municipal  cobpobations,  S  1225* — when  notice  to  city  of 
injuries  wrongly  stating  time  of  accident  defective.  Although  the 
notice  required  by  Hurd*s  Bev.  St.,  ch.  70,  sec.  7  (J.  &  A.  f  6190),  to 
be  given  to  a  municipal  corporation  by  one  intending  to  commence 
an  action  against  such  municipal  corporation  for  personal  injuries 
need  only  set  forth  "about  the  hour'*  when  the  accident  occurred, 
and  therefore  does  not  require  an  exact  statement  thereof,  yet  where 
claimant  in  such  notice  undertakes  to  state  such  time  exactly  and 
states  it  wrongly,  the  notice  is  insufficient  under  the  statute  for  the 
reason  that  in  such  case  the  notice  is  misleading  and  detrimental 
in  that  it  gives  the  municipal  corporation  no  aid  in  determining  the 
facts,  being  in  practical  effect  no  better  than  if  the  notice  had  not 
stated  **about  the  hour'*  when  the  accident  occurred. 
-  14.  Municipal  cobpobations,  §  1225* — when  notice  to  city  not 
giving  hour  of  accident,  fatally  defective.  Under  Kurd's  Rev.  St, 
ch.  70,  sec.  7  (J.  &  A.  f  6190),  requiring  persons  intending  to  com- 
mence an  action  against  a  municipal  corporation  for  damages  for 
personal  injuries  to  give  certain  notice  to  such  municipal  corporatioii, 
a  notice  which  does  not  state  the  hour  when  such  accident  occurred 
is  fatally  defective. 

15.  Municipal  cobpobations,  §  1225* — when  notice  to  city  of  in- 
juries incorrectly  stating  residence  of  claimant  fatally  defective. 
Under  Kurd's  Rev.  St,  ch.  70,  sec.  7  (J.  &  A.  f  6190),  requiring  per- 
sons intending  to  bring  an  action  against  a  municipal  corporation 
for  damages  for  pers<mal  injuries  to  give  certain  notice  to  such 
municipal  corporation  before  bringing  an  action,  a  notice  which 
incorrectly  states  the  residence  of  claimant  is  fatally  defective,  in 
that  it  fails  to  give  the  municipal  corporation  correct  information 
on  which  it  may  ascertain  the  extent  and  nature  of  the  injury  sus- 
tained, for  the  reason  that  where  on  the  trial  on  an  action  such 
questions  are  controverted,  a  definite  and  correct  statement  of  such 
residence  would  be  of  co-ordinate  importance  with  a  similar  statonait 
of  the  place  where  the  accident  occurred. 

16.  Municipal  cobpobations,  §  1225* — when  notice  to  city  giving 
wrong  residence  of  claimant  not  unable  hy  proof  of  residence  else- 
where. Where  a  notice  is  given  in  pursuance  of  Kurd's  Rev.  St,  ch. 
70,  sec  7  (J.  &  A.  f  6190),  requiring  persons  intending  to  commence 
an  action  against  a  municipal  corporation  for  personal  injuries  to 
give  certain  notice  to  such  municipal  corporation  before  bringing  an 
action,  and  where  such  notice  is  defective  in  that  it  states  the 
residence  of  claimant  to  be  at  a  named  place  where  claimant  in  fact 
never  resided,  such  defect  cannot  be  cured  by  proof  that  claimant 
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actually  resided  at  some  other  place  on  the  street  named  In  the 
notice  as  that  on  which  claimant  resided,  as  the  cause  of  the  Invalidity 
of  the  notice  Is  the  failure  to  state  correctly  the  place  where  claimant 
In  fact  resided. 

17.  Municipal  cobpobations,  §  122S* — what  is  object  of  giatute 
relative  to  notice  tQ  city  of  personal  injuries.  The  object  of  Hurd's 
Rer.  St.,  ch.  70,  sec.  7  (J.  &  A.  f  6190),  requiring  persons  Intending 
to  bring  an  action  against  a  municipal  corporation  for  damages  for 
personal  Injuries  to  give  to  such  municipal  corporation  certain  notice 
before  bringing  an  action.  Is  to  furnish  timely  notice  to  such  munld- 
pal  corporation  of  the  fact  that  the  party  giving  the  notice  claims  to 
have  sustained  injuries  for  which  he  proposes  to  enforce  a  claim 
against  such  municipal  corporation  by  suit,  so  as  to  enable  such 
municipal  cori>6ratlon  to  investigate  such  claim  while  the  facts  are 
fresh  and  the  Justice  of  the  claim  may  be  readily  ascertained. 

18.  MCNioiPAL  ooBPOBATioNS,  §  1224* — whcn  provision  relative  to 
notice  to  city  of  personal  injuries  condition  precedent  to  maintenance 
of  action.-  Hurd's  Rev.  St,  ch.  70,  sec.  7  (J.  k  A.  f  6190),  requiring 
persons  intending  to  commence  an  faction  against  a  municipal  cor- 
poration for  personal  Injuries  to  give  certain  notice  to  such  municipal 
corporation  before  bringing  an  action  is  mandatory  and  is  a  condition 
precedent  to  maintaining  an  action  to  recover  for  such  injuries. 

19.  MuinoiPAL  coBPOBATioNS,  $1233* — when  giving  of  statutory 
notice  to  city  of  injuries  must  te  averred  and  proved.  In  an  action 
against  a  municipal  corporation  to  recover  for  personal  injuries,  the 
giving  of  the  notice  required  by  Hurd*s  Rev.  St.,  ch.  70,  sec.  7  (J.  & 
A.  f  6190),  to  be  given  to  such  corporation  in  such  case  before  bring- 
ing an  action  must  be  both  averred  and  proved. 

Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon.  C.  F. 
iBwnt,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1914.  Reversed  with  finding  of  facts.  Opinion  filed  September  18, 
1915. 

J.  Brucb  Amell  and  Alschuler,  Putnam  &  James, 
for  appellant. 

MiGHELLy  GuNsuL  &  Allen  and  Sears  &  SolfisburGi 

Mr.  Justice  Niehaus  delivered  the  opinion  of  the 
conrt. 

This  is  an  action  on  the  case  commenced  by  Jacob 
Swenson,  the  appellee,  in  the  Circuit  Conrt  of  Kane 
oonnty,  against  the  appellants,  the  City  of  Anrora,,  to 
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recover  damages  for  injuries  which  appellee  claims  he 
received  by  inadvertently  stepping  into  a  hole  in  a 
defective  sidewalk,  situated  on  the  west  side  of  LaSalle 
street  between  Washington  street  and  North  avenue, 
in  front  of  a  place  called  Jennings  Seminary,  and  lo- 
cated about  fifty  feet  north  of  the  intersection  of  North 
avenue  and  LaSalle  street. 

Appellee  claims  that  the  injuries  which  he  received 
by  the  fall  resulted  in  a  permanent  stiffening  of  his 
left  knee  and  ankle  joints.  There  are  many  contro- 
verted questions  of  fact  in  the  case,  arising  from  the 
evidence,  as  to  the  size  and  depth  of  this  so-called  hole, 
and  as  to  whether  or  not  it  was  of  such  a  character  as 
to  be  dangerous  to  pedestrians  exercising  due  care, 
also  as  to  whether  or  not  appellee  proved  that  the 
alleged  fall  upon  the  sidewalk  was  the  proximate  cause 
of  the'  injuries  from  which  he  claims  to  be  suffering. 
The  nature  and  extent  of  appellee's  injuries  was  also 
a  contested  question,  and  as  to  whether  or  not  the  stif- 
fening of  appellee's  joints  was  the  result  of  the  in- 
juries which  appeUee  received  from  the  fall  on  the 
sidewalk,  or  were  the  result  of  another  accident  which 
happened  to  him  about  six  months  later,  in  which  he 
suffered  a  fracture  of  the  thigh.  All  these  controverted 
questions  and  others  of  a  like  nature  were  matters  for 
the  determination  of  the  jury,  and  the  findings  of  a 
jury  upon  questions  of  this  kind,  arising  from  the  evi- 
dence, are  rarely  disturbed  by  a  court  of  review,  unless 
the  findings  appear  to  be  unreasonable,  or  it  is  appar- 
ent that  they  result  from  passion  or  prejudice  existing 
in  the  minds  of  the  jury. 

An  objection  is  made  by  appellant  to  the  declaration 
in  the  case,  and  it  is  claimed  that  it  is  insufficient  be- 
cause it  does  not  charge  that  LaSalle  street,  in  the  City 
of  Aurora,  is  a  public  street.  But  this  objection  is  not 
well  taken.  The  Supreme  Court  in  the  case  of  Carlin 
V.  City  of  Chicago,  262  HI.  566,  has  adjudicated  this 
matter.    It  wad  there  held  that  the  word  ** street**  is 
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a  generic  term,  which  includes  within  its  meaning  **all 
public  roads  or  ways  within  a  municipality  over  which 
the  municipality  has  jurisdiction,  and  to  which  it  owes 
a  public  duty  of  exercising  reasonable  care  to  keep 
and  maintain  them  in  a  reasonably  safe  condition  for 
public  use." 

On  the  trial  of  the  case  in  the  court  below,  the  appel- 
lee was  permitted  by  the  court  to  exhibit  to  the  jury 
his  injured  limb,  and  we  perceive  no  legal  impropriety 
in  this;  however,  having  voluntarily  put  his  injured 
limb  in  evidence  before  the  jury,  it  became  appellant's 
right  not  only  to  examine  it  by  means  of  sight,  but 
also  to  make  a  physical  examination  of  the  limb  by  its 
physician  (who  was  present)  under  such  reasonable 
restrictions  as  the  trial  court  might  see  fit  to  require. 
The  refusal  of  the  court  to  allow  such  physical  exami- 
nation, under  the  circumstances,  was  error.  Pronske- 
vitch  V.  Chicago  <&  A.  By.  Co.,  232  111.  136. 

But  appellee's  right  to  recover  against  the  appellant 
was  dependent  upon  giving  a  notice  of  his  claim,  as 
required  by  section  7  of  an  **Act  concerning  suits  at 
law  for  personal  injuries  and  against  cities,  villages 
and  towns.  Approved  May  13, 1905,  and  in  force  July 
1,  1905."  (Chapter  70  of  the  Revised  Statutes  of 
1913,  J.  &  A.  H  6190.)  In  the  case  of  Reichert  v.  City 
of  Chicago,  169  111.  App.  493,  five  essential  elements  are 
emphasized  as  necessary  to  constitute  a  valid  notice  of 
this  kind,  viz. : 

(1)  The  name  of  the  person  to  whom  such  cause 
of  action  has  accrued. 

(2)  The  name  and  residence  of  the  person  injured. 

(3)  The  date  and  about  the  hour  of  the  accident. 

(4)  The  place  or  location  where  such  accident 
occurred. 

(5)  The  name  and  address  of  the  attending  physi- 
cian (if  any). 

The  notice  which  appellee  gave  to  the  appellant  in 
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this  case  was  deficient  in  at  least  three  of  the  require- 
ments mentioned: 

(1)  The  description  of  the  place  does  not  definitely, 
locate  the  place  where  the  hole  in  the  sidewalk  was 
situated. 

(2)  The  hour  of  the  accident  is  definitely  fixed  at 
5 :30  in  the  af temoon,  and  according  to  the  proof  the 
injury  occurred  at  about  8 :30  in  the  evening. 

(3)  The  notice  did  not  state  the  residence  of  the 
appellee,  the  person  injured. 

The  statement  in  the  notice  of  the  location  of  the  hole 
in  the  sidewalk  into  which  appellee  claimed  he  stepped 
and  stumbled  is  given  as  follows:  ^^Said  hole  being 
located  upon  the  west  side  of  said  LaSalle  street,  be- 
tween North  avenue  and  Washington  street,  and  oppo- 
site Jennings  Seminary,  in  the  city  aforesaid.''  In  the 
area  of  sidewalk  covered  by  the  description,  there  may 
have  been  a  large  number  of  holes.  The  appellee  testi- 
fied that  the  hole  in  question  was  located  in  the  side- 
walk, about  fifty-five  feet  north  of  the  comer  of  North 
avenue.  This  testimony  fixes  the  location  with  suffi- 
cient definiteness,  and  no  reason  is  apparent  why  the 
appellee  could  not  have  fixed  the  location  with  equal 
definiteness  in  his  notice  to  the  appellant.  ^^To  J>e 
legally  sufficient,  a  notice  of  this  kind  must  contain  a 
sufficiently  definite  description  of  the  place  of  the  acci- 
dent to  enable  the  interested  parties  to  identify  it  from 
the  notice  itself.*'  Benson  v.  City  of  Madison,  101 
Wis.  312.  In  this  Benson  case,  supra,  the  description 
refers  to  the  place  where  the  accident  occurred  in  the 
following  words :  *  *  On  the  south  side  of  State  street 
at  th^  intersection  of  State  street  and  Fairchild 
street. ' '  It  was  held  to  be  insufficient,  and  the  court  in 
passing  upon  the  point  made  use  of  this  language: 
**The  notice  in  this  case  is  most  vague,  uncertain  and 
indefinite  when  applied  to  the  facts  proven  on  the  trial 
and  found  by  the  jury.  The  recovery  sought  is  based 
upon  alleged  imperfections  in  a  crosswalk '  on  the  south 
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side  of  State  street  at  the  intersection  of  State  street 
and  Fairchild  street. '  This  description  of  the  location 
might  have  been  sufficient  if  the  remainder  of  the 
notice  had  described  the  insufficiency  in  such  terms  as 
to  enable  the  city  authorities  to  determine  on  which 
side  of  Fairchild  street  it  was  to  be  found.*' 

In  passing  upon  the  lack  of  definiteness,  in  a  simUar 
notice,  in  the  case  of  Lee  v.  Village  of  Greenwich,  48 
N.  Y.  App.  Div.  391-394,  the  court  says:  '^f  the 
notice  is  designed  to  answer  any  useful  purpose,  by 
way  of  calling  the  attention  of  the  authorities  to  the 
actual  facts  and  conditions  which  existed  at  the  time 
and  place,  and  which  caused  the  accident,  and  so  aid 
them  in  forming  a  judgment  as  to  settlement,  it  is  plain 
that  such  a  notice  as  to  accidents  of  this  nature  should 
be,  as  to  'time'  and  'place,'  specific  and  not  general, 
and  should  be  as  definite  and  exact  as  the  claimant  can 
reasonably  make  it.  Such  a  notice  is  conclusive  upon 
the  claimant  in  any  action  afterwards  brought  for  in- 
juries sustained;  the  time  and  place  cannot  be  shifted 
to  suit  conditions  on  other  days  and  at  other  places. ' ' 

In  the  case  of  Reichert  v.  City  of  Chicago,  supra,  the 
claimant  notified  the  city  that  he  was  ''injured  by  a 
defective  street  lamp  •  *  *  at  and  near  the  intersection 
of  LaSalle  street  and  Madison  street,  in  the  City  of 
Chicago.*'  And  the  description  was  held  not  suf- 
ficiently definite. 

It  may  be  said  concerning  appellee's  statement  in 
the  notice  of  the  hour  at  which  the  accident  occurred 
that  it  was  not  necessary  to  state  the  hour  definitely. 
The  statute  only  reqtiires  a  statement  of  "a^out  the 
hour";  but,  when  the  claimant  does  undertake  to  state 
the  hour  definitely,  and  states  it  definitely  wrong,  then 
snch  statement  becomes  detrimental  instead  of  bene- 
ficial to  the  city,  for  the  purpose  for  which  it  is  re- 
qnired  by  the  statute ;  that  is  to  say,  instead  of  giving 
Uie  city  as  nearly  a  correct  idea  of  the  hour  as  the 
claunant  could  give,  it  suggests  a  positively  incorrect 
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idea  on  that  subject,  and  so,  instead  of  leading  the  city 
to  the  facts  in  its  investigation,  it  misleads  it.  So 
far  as  the  practical  effect  is  concerned,  the  city  is  in 
no  better  position  than  if  no  hour  had  been  stated,  and 
a  failure  to  state  the  hour  of  the  accident  renders  the 
notice  fatally  defective.  Zycinski  v.  City  of  Chicago, 
163  III  App.  413 ;  Condon  v.  City  of  Chicago,  249  IlL 
602.  And  defects  of  this  kind  cannot  be  cured  by  show- 
ing that  the  city  was  not  factually  misled  Ouimette  v. 
City  of  Chicago,  242  lU.  501. 

But  the  most  serious  defect  in  the  notice  in  question 
is  the  failure  of  appellee  to  state  his  place  of  residence. 
The  residence  given  in  the  notice  was  not  his  and  never 
had  been.  The  omission  of  the  place  of  residence  is 
clearly  fatal  to  the  validity  of  the  notice.  And  it  is 
clear  that  this  defect  cannot  be  cured  by  the  showing 
that  he  resided  at  some  other  place  on  the  same  street, 
for  it  is  the  very  fact  that  he  resided  at  some  other 
place  than  the  one  mentioned  in  the  notice  that  renders 
the  notice  invalid.  Unquestionably,  the  purpose  which 
the  Legislature  had  in  view  in  requiring  the  notice  to 
state  the  name  and  residence  of  the  party  injured  and 
the  name  and  address  of  the  attending  physician  was 
to  give  cities,  towns  and  villages  in  cases  of  this  kind 
correct  information,  upon  which  they  could  properly 
pursue  their  investigation,  to  ascertain  the  extent  and 
nature  of  the  injury  suflFered  by  the  person  injured, 
which  in  many  cases  might  become,  as  it  did  on  the 
trial  of  this  case,  an  important  and  controverted  ques- 
tion. It  is  evident,  therefore,  that  a  definite  and  cor- 
rect statement  as  to  the  residence  of  the  party  injured, 
in  the  notice,  is  of  co-ordinate  importance  with  a  cor- 
rect and  definite  statement  of  the  place  where  the 
injury  occurred. 

**The  object  of  the  statute  is  to  furnish  timely  notice 
to  the  city,  village  or  town  of  the  fact  that  the  party 
claims  to  have  sustained  an  injury  and  that  he  pro- 
poses to  enforce  his  claim  for  damages  against  said 
city,  village  or  town  by  suit,  and  thereby  enable  the 
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city,  village  or  town  to  investigate  the  claim  while  the 
facts  are  fresh  and  the  justice  of  the  claim  can  be 
readily  ascertained.**  Donaldson  v.  Village  of  Die- 
terich,  247  Dl.  526. 

The  courts  of  this  State  have  always  insisted  on  the 
necessity  of  a  strict  compliance  with  the  requirements 
of  this  statute,  concerning  the  notice  under  discussion. 
The  statute  is  mandatory,  and  the  giving  of  a  notice, 
such  as  the  statute  prescribes,  is  a  condition  precedent 
to  the  maintenance  of  a  suit  for  personal  injury  against 
a  city,  village  or  town ;  and  the  giving  of  such  notice 
must  be  averred  and  proved,  otherwise  the  suit  will  be 
dismissed  and  a  recovery  barred.  Erford  v.  City  of 
Peoria,  229  HL  546 ;  Ouimette  v.  City  of  Chicago,  242 
IlL  501 ;  Schoeler  v.  City  of  Rockford,  160  111.  App.  217. 

For  the  reason  stated  the  statutory  notice  given  to 
appellant  in  this  case  is  clearly  and  fatally  deficient, 
and  the  judgment  must  therefore  be  reversed. 

J^eversed  with  finding  of  facts. 

Finding  of  facts  to  be  incorporated  in  the  judgment. 

We  find  from  the  evidence :  That  the  description  in 
the  statutory  notice  to  appellant  of  the  place  where  the 
injury  occurred  is  not  suflSciently  definite. 

That  the  hour  of  the  accident  is  incorrectly  stated 
in  the  notice.  It  purports  to  state  the  hour  exactly, 
but  the  accident  did  not  occur  within  three  hours  later. 

That  the  residence  of  the  appellee,  the  person  in- 
jured, is  not  stated  in  the  notice.  The  place  of  resi- 
dence stated  in  the  notice  was  not  appellee's  residence 
and  never  had  been. 

That  for  failure  by  appellee  to  give  appellant  the 
notice  required  by  law,  he  has  no  cause  of  action 
against  appellant. 
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Bridget  Welch,  Appellee,  v.  New  Harper  Hotel  Com- 
pany and  Memie  DeSilvai  Appellants. 

Gen.  No.  6,018. 

1.  NiouGBNCE,  §  142* — what  is  doctrine  of  rea  ip9a  loquUur. 
Wbere  a  thing  which  is  alleged  to  have  been  the  cause  of  an  accident 
is  shown  to  have  been  under  the  management  of  defendant  or  his 
servants,  and  the  accident  \b  one  which  in  the  ordinary  course  of 
things  does  not  liappen  when  those  having  the  management  of  the 
thing  use  proper  care,  it  affords  reasonable  evidence,  in  the  absence 
of  explanation  by  defendant,  that  the  accident  arose  from  want  of 
care. 

2.  Negugenob,  §  142* — when  doctrine  of  re«  ip»a  loquitur  inappU- 
cable.  The  rule  of  res  ipsa  loquitur  has  no  application  to  a  case 
where  the  thing  alleged  to  have  beem  the  cause  of  an  accident  does 
not  require  direction  or  management  in  its  operation  and  use,  such  as, 
for  example,  an  electrical  appliance  used  to  furnish  power  for  ele- 
vators, which  appliance  is  stationary,  and  works  automatically  with- 
out manipulation  and  without  the  need  of  an  interposing  or  Inde- 
pendent agency  to  direct  the  performance  of  its  functions. 

3.  Negligence,  §  140* — when  burden  of  proof  on  plaintiff  to  MUMtain 
charge  of  negligence.  Where  ah  action  (s  based  on  specific  charges 
of  negligence,  plaintiff  has  the  burden  of  proving  such  specific 
charges  as  laid. 

4.  Master  and  servant,  §  584* — when  no  presumption  of  negli- 
gence arises  from  occurrence  of  fire.  In  an  action  by  a  servant  to 
recover  for  personal  injuries  due  to  a  fire  alleged  to  have  been  started 
as  a  result  of  defendant's  negligence,  the  fact  that  a  fire  occurred 
whereby  plaintiff  was  injured  raises  no  presumption  of  negligence. 

5.  Master  and  servant,  §  687* — when  evidence  insufficient  to 
establish  application  of  doctrine  of  res  ipsa  loquitur.  In  an  action 
to  recover  for  personal  injuries  sustained  as  a  result  of  a  fire  which 
was  alleged  to  be  due  to  the  negligence  of  defendant,  where  plaintiff 
invoked  the  rule  of  res  ipsa  loquitur,  evidence  held  to  have  no  tend- 
ency to  show  that  the  accident  was  due  to  the  '^management**  of 
defendant  or  its  servants  even  though  the  word  "management"  used 
in  the  rule  invoked  can  be  construed  as  having  the  same  meaning 
as  "use,**  where  the  thing  from  which  the  fire  in  question  was  alleged 
to  have  originated  was  an  electrical  appliance  used  to  furnish  power 
for  elevators,  which  worked  automatically  and  without  manipula- 
tion, as  it  is  clear  that  such  appliance  in  the  ordinary  course  of  its 
use  by  defendant  would  not  be  likely  to  cause  a  fire. 

•8«e  IlUnols  Notes  DlffMt,  VoIh.  XI  to  XV,  and  CmnulatlTe  <|iuuterly,  same 
topic  and  section  number. 
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6.  BfAam  aivd  sebvart,  §  687* — when  evidence  auffldent  to  repel 
prewmptUm  ih^  use  of  elevator  power  furnishing  appliance  involved 
danger  from  fire.  In  an  action  to  recover  for  personal  injuries  sos- 
talned  as  a  result  of  a  fire  alleged  to  be  due  to  defendant's  negligence, 
where  plaintiff  invoked  the  rule  of  res  ipsa  loquitur,  and  where  the 
Are  was  alleged  to  have  originated  from  an  electrical  appliance  used 
to  furnish  power  for  elevators,  and  which  worked  automatically 
without  manipulation  or  management  by  defendant  or  its  servants, 
evidence  that  such  appliance  had  been  in  daily  and  safe  use  for  ten 
years  held  to  repel  any  Just  assumption  that  the  use  of  such  appliance 
involved  danger  from  fire. 

7.  Habtib  and  sebvant,  §  687* — when  evidence  insufficient  to  estah- 
Ush  negligence  in  management  or  construction  of  elevator  power 
furnishing  appliance.  In  an  action  by  a  servant  to  recover  for  per- 
tonal  injuries  sustained  as  a  result  of  a  fire  alleged  to  have  been 
due  to  defendant's  negligence,  where  the  specific  facts  relied  on  as 
proving  negligence  were  the  improper  management  and  construction 
of  an  electrical  appliance  used  to  furnish  power  to  elevators,  from 
whidi  the  fire  was  alleged  to  have  originated,  evidence  held  insuffi- 
deot  to  prove  negligence,  there  being  no  evidence  of  improper  con- 
struction of  such  appliance,  or  that  the  fire  was  caused  thereby,  and 
It  appearing  that  such  appliance  worked  automatically,  without  man- 
tgement  by  defendant 

8.  If  A8TBB  AND  8XBVANT,  §  699* — whcn  evidence  sufficient  to  sustain 
iMing  of  contributory  negligence  in  failing  to  escape  from  burning 
ImUding.  In  an  action  by  a  servant  to  recover  for  personal  injuries 
u  the  result  of  a  fire  alleged  to  have  been  caused  by  the  negligence 
of  defendant,  wh^re  the  fire  occurred  in  a  hotel  belonging  to  defendant 
wherein  plaintiff  was  employed  as  a  chambermiiid,  evidence  held 
cooclusively  to  show  a  want  of  due  care  for  her  own  safety  on  the 
part  of  plaintiff,  where  it  appeared  that  plaintiff  had  ample  time  and 
opportunity  to  escape  after  the  commencement  of  the  fire  in  question, 
but,  althou^  urged  to  do  so,  plaintiff  made  no  effort  to  escape  until 
the  flames  reached  the  place  where  she  persisted  in  remaining. 

9.  NnuflBNOB,  §  66* — what  constitutes  contributory  negligence. 
One  who  voluntarily  exposes  himself  to  a  danger  of  which  he  has 
knowledge,  or  who  fails  to  exercise  ordinary  precautions  to  avoid 
iQdi  danger,  thereby  bars  a  recovery  for  injuries  resulting  therefrom. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county;  the  Hon. 
RoBKBT  W.  Olmbtxao,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.  Beversed  with  finding  of  facts.  Opinion  filed 
September  13,  1915. 

Searle  &  Marshall,  for  appellants. 


*8m  nUnols  NotM  DIffMt,  Vols.  XI  to  XV.  and  Cumulative  Quarterly,  aame 
t«ple  a«d  aertloii  nimiber.. 
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Murphy  &  Larson  and  J.  T.  &  S.  B.  Kbnwoethy, 
for  appellee. 

Me.  Justice  Niehaus  delivered  the  opinion  of  the 
court. 

In  this  case  the  appellee,  Bridget  Welch,  sued  the 
appellantSi  the  New  Harper  Hotel  Company  and  Memie 
DeSilva,  the  owner  of  the  hotel  building,  in  the  Circuit 
Court  of  Bock  Island  county,  to  recover  damages  for 
injuries  suffered  by  her  as  the  result  of  a  fire  which 
took  place  in  the  hotel  on  December  10,  1910. 

The  fire  originated  in  the  attic  of  the  hotel  about 
noon  on  the  day  mentioned.  In  this  attic  an  electrical 
appliance  and  equipment  had  been  installed  and  was 
in  use  for  the  purpose  of  running  a  passenger  eleva- 
tor. It  had  been  placed  on  a  platform  built  of  wood 
and  supported  by  wooden  timbers,  and  was  located  at 
the  top  of  the  elevator  shaft,  about  six  or  eight  feet 
above  the  floor  of  the  attic.  The  appellee  was  em- 
ployed in  the  hotel  by  the  Hotel  Company  as  a  cham- 
bermaid, and  at  the  time  of  the  fire  was  pursuing  her 
employment  on  the  fifth  floor,  which  is  immediately 
under  the  attic  floor. 

There  is  a. hallway  running  through  the  center  of 
the  main  wing  of  the  hotel,  and  the  elevator  is  situated 
about  one-third  of  the  way  from  one  end  of  this  hall- 
way, where  another  hallway  branches  off  at  right 
angles.  This  hallway  which  branches  off  runs  through 
the  center  of  the  other  wing  of  the  hotel  and  at  the 
end  of  it  there  is  a  stairway  leading  down  to  the  floors 
below.  There  is  also  a  stairway  leading  to  the  floor 
below  directly  opposite  the  elevator. 

The  fire  was  first  noticed  by  one  of  the  chambermaids 
in  the  hotel,  and  she  gave  the  alarm  and  called  the 
appellee,  who  came  to  the  elevator.  The  appellee  no- 
ticed the  fire,  which  at  that  time  was  in  the  attic  and 
apparently  near  the  top  of  the  elevator  shaft,  and  the 
shaft  appeared  to  be  on  fire  near  the  top,  also  the  floor 
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of  the  attic  oear  the  shaft.  The  appellee  thereupon 
got  her  clothes  out  of  the  ** pantry/'  which  was  near 
the  elevator  shaft,  and  took  them  down  the  hall  into  a 
room  situated  at  the  far  end  of  the  hallway,  and  away 
from  the  elevator  and  stairway.  She  claims  that  when 
she  came  out  of  this  room,  which  she  says  was  room  71, 
the  hallway  had  become  filled  with  smoke,  and  she  had 
to  grope  along  the  hallway  in  trying  to  escape  through 
the  smoke,  and  in  that  way  she  must  have  come  in  con- 
tact with  the  flames,  which  by  that  time  had  reached 
down  the  elevator  shaft  to  the  fifth  floor.  She  was 
severely  burned  about  the  face  and  hands,  wrists  and 
arms,  and  elbow,  and  some  permanent  scars  and  in- 
juries resulted  therefrom. 

The  electrical  appliance  and  equipment  mentioned 
was  a  motor  with  connecting  wires  carrying  a  500-volt 
direct  current  of  electricity,  and  a  ground  return.  It 
had  been  installed  in  the  hotel  about  ten  years  before 
the  fire  and  had  been  in  daily  use  during  all  that  time. 
It  was  the  kind  of  appliance  and  equipment  that  was 
in  general  use  at  the  time  it  was  installed,  and  was 
then  used  in  most  of  the  larger  buildings,  public  and 
private,  in  and  about  the  City  of  Bock  Island  and  ad- 
joining cities. 

The  declaration  consisted  of  three  additional  counts 
filed  by  the  appellee,  the  original  count  having  been 
eUminated  from  the  case  by  a  demurer,  which  had  been 
confessed  by  the  appellee  and  sustained  by  the  court. 
Each  of  the  additional  counts  contained  a  distinctive 
charge  of  negligence  and  an  averment  of  due  care  on 
the  part  of  the  appellee. 

The  first  count  charges:  **That  the  defendants  so 
recklessly,  negligently  and  unskillfuUy  managed  the 
said  machinery  and  electrical  equipment  erected  at 
the  top  of  said  elevator  shaft  that  the  same  became  ig- 
nited and  set  fire  to  the  portion  of  said  building  sur- 
rounding said  elevator  shaft.'* 

Vol.  CXCVI  7. 
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The  second  count  charges :  *  *  That  sai<J  elevator  and 
said  electrical  devices  and  equipments  had  been 
changed,  remodeled  and  repaired  and  installed  by  the 
said  defendants  acting  jointly  shortly  before  the  day 
last  aforesaid,  and  that  in  so  remodeling  and  repair- 
ing said  electrical  devices  and  equipments,  the  said 
defendants  made  use  of  and  installed  on  the  inside  of 
said  building,  and  close  to  and  around  a  certain  ele- 
vator shaft  in  the  front  part  of  said  building,  a  large 
number  of  wires  for  the  purpose  of  carrying  the  elec- 
tricity, and  it  then  and  there  became  and  was  the  duty 
of  the  said  defendants  to  properly  insulate  and  pro- 
tect said  wires  and  take  all  reasonable  precaution  te 
keep  the  said  wires  properly  insulated  and  guarded 
while  so  used  with  the  electrical  current  as  aforesaid, 
and  that  the  defendants  did  not  take  reasonable  pre- 
caution to  guard  said  wires,  and  did  not  keep  and  main- 
tain said  wires  properly  insulated/' 

The  third  count  charges :  '  ^  That  the  fuse  connecting 
up  the  said  elevator  machinery  with  the  electrical  cur- 
rent had  burned  out,  and  that  it  was  the  duty  of  the 
defendants  to  replace  said  fuse  with  another  safe  and 
approved  inclosed  fuse ;  that  the  defendants  neglected 
to  do  this,  but  connected  up  the  said  machinery  with 
said  current  with  a  piece  of  wire  or  other  metal,  which 
rendered  said  electrical  machinery  and 'equipment  un- 
safe and  liable  to  be  excessively  charged  with  electrical 
current/' 

The  appellants  filed  a  plea  of  the  general  issue  to 
these  three  counts,  and  upon  issue  joined,  a  trial  by 
jury  was  had,  which  resulted  in  a  verdict  finding  the 
appellants  guilty,  and  assessing  appellee's  damages 
at  $4,500.  The  appellants  made  a  motion  to  set  aside 
the  verdict  and  for  a  new  trial,  which  was  overruled 
by  the  court,  and  a  judgment  was  rendered  upon  the 
verdict.  The  case  was  then  brought  to  this  court  on 
appeal.  Two  questions  appear  to  stand  out  promi- 
nently for  consideration  in  review  of  this  case,  namely. 
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whether  or  not  there  is  any  evidence  to  sustain  the 
charges  of  negligence  in  the  declaration,  and  whether 
or  not  the  injuries  sustained  by  appellee  were  occa- 
sioned by  her  own  lack  of  care  and  cantion. 

On  the  question  of  the  proof  of  negligence  it  is  in- 
sisted by  appellee  that  the  rule  of  res  ipsa  loquitur 
applies.  This  rule  has  been  tersely  defined  as  follows : 
''Where  the  thing  is  shown  to  be  under  the  manage- 
ment of  the  defendant,  or  his  servants,  and  the  acci- 
dent is  such  as  in  the  ordinary  course  of  things  does 
not  happen,  if  those  who  have  the  management  use 
proper  care,  it  affords  reasonable  evidence,  in  the  ab- 
sence of  explanation  by  the  defendant,  that  the  acci- 
dent arose  from  want  of  care/'  Scott  v.  London  Docks 
Co.,  3  Hurl.  &  Colt.  596. 

The  electrical  appliance  and  equipment  in  use  in 
the  hotel  consisted  of  a  motor  and  connecting  wires. 
There  was  no  management  required  in  its  use.  It  was 
stationary,  and  acted  automatically  without  manipula- 
tioiL  The  application  of  an  interposing  or  independ- 
ent agency  was  not  needed  to  direct  the  performance 
of  its  function,  which  was  to  furnish  the  power  to  run 
the  elevator  of  the  hotel.  Where  the  apparatus  is  one 
that  does  not  require  direction  or  management  in  its 
operation  and  use,  as  in  this  case,  it  is  evident  that 
the  rule  of  res  ipsa  loquitur  can  have  no  application. 
And  we  are  unable  to  perceive  anything  in  the  nature 
of  this  case  whiph  would  take  it  out  of  the  general  and 
well-established  rule  that  where  a  plaintiff  bases  a 
right  of  recovery  upon  specific  charges  of  negligence, 
which  are  set  out  in  the  declaration,  such  specific 
charges  must  be  proved  as  laid;  and  the  burden  of 
proof  is  upon  the  plaintiff.  (Ehsery  v.  Chicago  City 
Ry.  Co.,  164  HI.  518;  La  Salle  County  Carhon  Coal  Co. 
V.  Eastman,  99  lU.  App.  495;  Oeraghty  v.  William 
Grace  Co.,  157  HI.  App.  309.) 

If  the  electrical  appliance  in  question  set  fire  to  the 
hotel,  it  is  clear  that  it  was  not  in  consequence  of  any 
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management  or  manipulation  on  the  part  of  the  ai>- 
pellants  or  their  servants.  If,  however,  the  term 
'^management"  could  be  construed  to  have  the  same 
meaning  a3  the  ^^use"  of  the  appliance  and  equipment, 
it  is  just  as  clear  that  this  appUance  and  equipment,  in 
the  ordinary  course  of  its  use  by  the  appellants,  would 
not  likely  cause  a  fire.  The  fact  that  it  had  been  in 
daily  and  safe  use  in  the  hotel  for  as  long  a  period  as 
ten  years  would  of  itself  do  away  with  any  just  as- 
sumption that  there  was  any  fire  danger  from  its  use. 
And  there  is  no  proof  that  the  electrical  appliance 
caused  the  fire.  The  fact  that  a  fire  occurred  would 
not  of  itself  raise  any  presumption  of  negligence. 
{Bryan  v.  Fowler,  70  N.  C.  596.) 

There  is  no  evidence  in  the  record  of  the  negligence 
charged  in  the  first  count  of  the  declaration,  nor  is 
there  any  evidence  to  show  that  the  electrical  devices 
or  equipment  in  question  were  out  of  repair,  or  that 
the  wires,  which  were  a  part  of  the  equipment,  were 
not  properly  insulated  and  guarded,  as  charged  in  the 
second  count  of  the  declaration.  And  we  find  no  evi- 
dence to  show  that  a  fuse  connecting  the  electrical  ma- 
chinery with  the  electrical  current  used  had  been 
burned  out,  and  had  been  replaced  by  a  piece  of  wire 
or  other  metal  instead  of  another  safe  and  approved 
fuse,  as  charged  in  the  third  count  of  the  declaration. 
None  of  the  allegations  of  negligence  made  in  the  three 
counts  of  the  declaration  are  proved,  .and  hence  there 
is  no  evidence  to  sustain  the  verdict  or  the  judgment. 

On  the  question  x)f  lack  of  due  care  and  caution  on 
the  part  of  appellee  for  her  own  safety,  the  evidence 
is  conclusive.  It  is  clear  that  she  had  ample  time  and 
opportunity  to  get  away  from  the  fire  in  safety,  but 
that  she  persisted  in  remaining  in  the  proximity  of  the 
danger,  and  in  spite  of  repeated  warnings  and  entreat- 
ies to  come  away  she  voluntarily  remained  on  the  scene, 
and  not  until  the  spreading  flames  and  smoke  came 
down  the  hallway  of  the  fifth  floor  did  she  make  any 
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effort  to  escape.  She  admits,  in  her  own  testimony, 
that  after  her  attention  had  been  called  to  the  fire  she 
could  have  gone  away  from  it  with  perfect  safety.  Her 
testimony  on  that  point  on  page  23  of  the  abstract,  is 
as  follows : 

**X.  Q.  Was  there  anything  to  hinder  yon  then  from 
walking  right  down  that  stairway! 

^^A.  No  more  than  the  other  stairway,  but  I  went 
to  71. 

**X.  Q.  Jnst  answer  the  question.  Was  there  any- 
thing to  prevent  you  after  yoii  got  your  clothes,  from 
waUdng  to  the  west  end  of  this  hallway  and  going 
down  tibat  stairway! 

A.    No,  sir. 

X  Q.    And  you  could  have  gone  out  that  way  at 
that  time  in  perfect  safety,  couldn't  yout 

"A.   Yes.'' 

It  was  her  duty  to  look  out  for  her  safety,  and  to 
withdraw  from  the  danger  as  soon  as  she  had  knowl- 
edge of  it ;  and  if  she  failed  to  do  so,  and  voluntarily 
contmued  to  expose  herself  to  such  danger,  she  did  so 
at  her  own  risk.  Having  been  injured  because  of  her 
own  neglect,  she  has  no  one  to  blame  but  herself.  One 
who  voluntarily  exposes  himself  to  a  danger  of  which 
he  has  knowledge,  or  fails  to  exercise  ordinary  precau- 
tions, thereby  bars  a  recovery.  {Chicago  <£  E.  I.  By. 
Co.  V.  McKnight,  16  HI.  App.  596 ;  Schoeler  v.  City  of 
Rockford,  160  HL  App.  224.) 

The  judgment  in  this  case  is  therefore  reversed. 

Reversed  with  finding  of  facts. 

Finding  of  facts  to  be  incorporated  in  the  judgment. 

We  find  from  the  evidence  that  appellant  is  not 
guilty  of  the  negligence  charged  in  the  declaration,  and 
that  appellee  was  injured  because  of  her  own  lack  of 
due  care  for  her  own  safety ;  and  that  appellee  has  no 
cause  of  action  against  appellant  for  the  injuries  al- 
leged in  the  declaration. 
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Oen.  No.  6,029. 

1.  Chattel  mobtqaoe,  S  167* — when  morigagar  has  no  estate  in 
mortgaged  property.  After  default  and  after  possession  taken  by  the 
mortgagee  of  personal  property,  the  mortgagor  has  no  estate  in  the 
mortgaged  property. 

2.  Chattel  mobtgaqe,  S  167* — what  is  estate  of  mortgagee  taking 
possession  after  default.  When,  after  default  ^  a  mortgage  of  per- 
sonal property,  mortgagees  take  possession  of  such  property,  their 
title  thereto  becomes  absolute  and  they  become  the  legal  owners 
thereof. 

8.  Tbespass,  S  23* — what  possession  of  personal  property  sufficient 
to  maintain  action.  Although  possession  of  personal  property  is  nec- 
essary as  matter  of  law  in  order  to  enable  the  owner  thereof  to 
maintain  trespass  against  one  in  wrongful  possession,  yet  actual 
possession  of  such  property  is  not  necessary  to  maintain  the  action, 
constructive  possession  being  sufficient. 

4.  Tbe^ass,  S  23* — when  mortgagee  of  personal  property  may 
maintain  trespass.  Mortgagees  of  personal  property  who  after  default 
have  taken  possession  and  have  thereby  acquired  title  to  the  mort- 
gaged property  are  in  constructive  possession  of  such  property  so  as 
to  maintain  trespass  against  one  having  unlawful  possession  thereof, 
where  it  appears  that  such  owners  were  ousted  of  possession  by  the 
seizure  of  such  property  on  an  execution  against  the  mortgagor,  and 
where  it  further  appears  that  such  property  was  subsequently  seized 
by  the  receiver  in  bankruptcy  of  such  mortgagor  as  the  property 
of  such  bankrupt 

5.  Evidence,  S  150* — what  constitutes  an  admission  in  a  pleading 
in  a  former  trial.  In  an  action  of  trespass  by  mortgagees  of  personal 
property,  who  after  default  have  taken  possession  thereof,  brought 
against  the  receiver  in  bankruptcy  of  such  mortgagor,  where  it  ap- 
pears that  after  plaintiffs  had  been  ousted  of  their  possession  of  such 
property  by  a  levy  thereon  on  an  execution  against  such  mortgagor 
defendant  seized  such  property  as  the  property  of  the  bankrupt,  an 
averment  by  defendant  in  a  verified  petition  filed  in  such  bankruptcy 
proceedings  for  an  injunction  to  restrain  further  prosecution  of  such 
action  of  trespass  that  plaintiffs  had  such  possession  is  a  direct 
admission  that  when  defendant  seized  the  property  in  question  it 
took  it  from  the  possession  of  plaintiffs. 

«See  Iliinois  Notes  Dlirest,  Vols.  XI  to  XV,  and  Camulatlve  Ouarterly,  same 
topic  and  section  number. 
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6.  Trespass,  S  29* — When  offlcer  taking  personal  property  a  tree- 
paster.  Where  mortgagees  of  personal  property  have  acquired  the 
legal  title  and  ownership  of  such  property  by  taking  possession  af t^r 
default,  an  offlcer  seizing  the  property  on  an  execution  against  such 
mortgagor  is  a  trespasser. 

7.  Tbespass,  S  29* — when  trustee  in  hankruptcp  taking  personal 
property  from  officer  hecomes  a  trespasser.  Where  mortgagees  of 
personal  property  have  acquired  the  legal  title  and  ownership  thereto 
by  taking  possession  of  such  property  after  default,  and  where  such 
mortgagees  are  ousted  of  possession  thereof  by  a  levy  thereon  on  an 
execution  against  such  mortgagor,  but  secured  possession  by  giving 
a  forthcoming  bond,  the  receiver  in  bankruptcy  who  takes  possession 
of  such  property  from  such  officer  as  the  property  of  the  bankrupt 
becomes  a  trespasser  as  to  such  mortgagees. 

8.  Trespass,  S  10* — what  constitutes  a  trespass  to  personal  prop- 
erty. Any  unlawful  exercise  of  authority  over  the  goods  of  another 
win  support  an  action  of  trespass,  even  though  no  physical  force  be 
exerdsed. 

9.  Trespass,  §  29* — when  action  lies  against  subsequent  trespasser. 
Any  person  having  the  legal  ownership  of  personal  property  may 
maintain  trespass  against  a  subsequent  trespasser  as  well  as  the  first. 

10.  Trespass,  {29* — when  trustee  in  bankruptcy  taking  possession 
of  property  from  officer  a  trespasser.  Where  mortgagees  of  personal 
property  have  extinguished  the  title  of  the  mortgagor  and  perfected 
title  in  themselves  thereto  by  taking  possession  of  the  mortgaged 
goods  after  default,  the  receiver  in  bankruptcy  of  the  mortgagor  who 
seizes  such  property  as  the  property  of  such  bankrupt  is  none  the 
less  a  trespasser  by  reason  of  the  rule  that  an  offlcer  acting  in  the 
line  of  his  duty  and  within,  the  scope  of  his  authority  is  not  liable 
personally  for  his  acts,  for  the  reason  that  defendant's  authority 
onder  the  order  of  the  bankruptcy  court  extended  only  to  taking 
possession  of  the  property  of  the  bankrupt  and  did  not  extend  to 
property  of  plaintUTs,  so  that  defendant  therein  exceeded  its 
•atbority. 

11.  Appeal  and  error,  §  1764* — when  Appellate  Court  no  power 
to  increase  Judgment. 

The  Appelate  Court  has  no  power  to  increase  the  amount  of  a 
judgment 

Appeal  from  the  Circuit  Court  of  LaSalle  county ;  the  Hon.  Edoah 
Eldiedge,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Affirmed.  Opinion  filed  September  13,  1915.  Rehearing  doiied 
October  21,  1915.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 

^  *8e«  niinols  NotM  Di^Mt,  Vols.  XI  to  XV,  and  CnmalatlTe  Quarterly,  Mme 
MPie  aad  tectlon  munber. 
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Rosenthal  &  Kubz,  for  appellant;  Duncan  & 
O'CoNOB,  of  counsel. 

Chables  S.  Cullen  and  John  H.  Akmstbong,  for 
appellees. 

Mb.  Justice  Nibhaus  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  trespass,  commenced  in  the  Cir- 
cuit Court  of  LaSalle  county,  by  appellees  William  Cal- 
lagan and  Joseph  Armstrong,  copartners,  doing  busi- 
ness as  Callagan  &  Armstrong,  against  the  American 
Trust  &  Savings  Bank,  appellant.  The  case  was  tried 
by  the  court,  a  jury  having  been  waived;  and  after 
hearing  all  the  evidence  the  court  found  the  issues  in 
favor  of  the  appellees,  and  assessed  their  damages  at 
the  sum  of  $1,031.27.  After  a  motion  for  a  new  trial 
and  a  motion  in  arrest  of  judgment  had  been  made  by 
the  appellant,  and  denied  by  the  court,  judgment  was 
entered  by  the  court  for  the  amount  of  the  damages 
assessed,  and  an  appeal  was  thereupon  taken  to  this 
court. 

The  evidence  shows,  that  on  or  about  August  14, 
1909,  Louis  E.  Fitzgerald  was  conducting  a  retail  boot, 
shoe  and  clothing  store  at  Sheridan  in  LaSalie  county ; 
and  that  on  the  day  mentioned  he  executed  and  deliv- 
ered to  the  appellees  a  chattel  mortgage  on  certain 
personal  property,  which  included  his  stock  of  goods. 
The  mortgage  was  given  to  secure  an  indebtedness  of 
$850,  and  the  chattel  mortgage  was  in  the  usual  form 
and  properly  acknowledged  and  recorded,  as  required 
by  the  statute. 

On  August  22,  1909,  a  levy  was  made  on  the  Fitz- 
gerald automobile  at  Ottawa,  but  one  of  the  appellees 
secured  its  release  from  the  levy  by  signing  a  forth- 
coming bond  for  Fitzgerald.  The  next  day,  on  the 
23rd  of  August,  the  appellees,  feeling  themselves  inse- 
cure in  consequence  of  the  levy  which  had  been  made, 
took  possession  of  all  the  property  described  under 
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the  provisions  of  the  mortgage,  and  put  one  of  their 
employees  in  charge  of  the  store  and  in  custody  of  the 
property  mentioned;  and  this  was  done  with  the  con- 
sent of  the  mortgagor.  Then,  on  August  24th,  Charles 
R.  Rowlson  recovered  a  judgment  in  the  Circuit  Court 
of  LaSalle  county  against  Fitzgerald  for  $73.95,  and 
an  execution  was  issued  to  the  sheriff  and  placed  in 
the  hands  of  the  deputy  sheriff  to  execute.  The  deputy 
sheriff  found  the  appellees  in  possession  of  the  Fitz- 
gerald store  and  the  property  covered  by  the  mort- 
gage; but,  nevertheless,  he  insisted  upon  making  a 
levy  of  the  execution  and  finally,  by  threatening  to 
break  down  the  door  of  the  store,  obtained  the  keys 
of  the  store  from  appellees  and  seized  the  stock  of 
goods.  He  then  placed  a  padlock  on  the  door  and  put 
his  own  custodian  in  charge  of  the  property.  On  Au- 
gust 28,  1909,  bankruptcy  proceedings  were  instituted 
against  Fitzgerald  in  the  United  States  Court  at  Chi- 
cago, by  the  Superior  Brass  and  Fixture  Company,  and 
other  creditors ;  and  in  these  proceedings  appellant  was 
appointed  by  the  court  as  receiver  of  the  property  and 
effects  of  Louis  E.  Fitzgerald,  the  alleged  bankrupt. 

TKe  appellant,  immediately  upon  its  appointment, 
sent  its  agents  down  to  Sheridan  to  take  possession  of 
the  goods  and  property  of  Fitzgerald.  Upon  arriving 
at  Sheridan  these  agents,  under  instructions  from  ap- 
pellant, induced  the  sheriff  to  turn  over  the  keys  of  the 
store  to  them,  and  thereupon  seized  the  stock  of  goods 
and  property  in  question,  and  against  the  will  and  in 
spite  of  the  protest  and  objection  of  appellees,  re- 
moved the  property  from  the  store  and  from  the  county 
to  Chicago,  where  it  was  disposed  of  in  some  way. 

It  is  well  settled  that  the  mortgagor,  after  default 
and  after  possession  taken  by  the  mortgagee,  no  longer 
has  any  legal  estate  in  the  mortgaged  property. 
{Frcmkenthal  v.  Meyer,  55  111.  App.  405;  Kenyon  v. 
Shreck,  52  III.  382;  Simmons  v.  Jenkins,  76  111.  479; 
McConneU  v.  People,  84  HL  583.) 
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By  taking  possession  of  the  mortgaged  property  in 
this  case  under  the  conditions  of  their  mortgage,  the 
title  of  the  appellees  to  the  mortgaged  property  be- 
came absolute,  and  they  became  legally  the  owners  of 
the  same.  {Durfee  v.  Orinnell,  69  DL  371 ;  Whittemore 
V.  Fisher,  132  IlL  257;  Constant  v.  Matteson,  22  DL 
559.) 

The  principal  point  made  by  the  appellant  in  urging 
a  reversal  of  the  judgment  in  this  case  is  that  the  ai>- 
pellees  cannot  legally  maintain  an  action  of  trespass, 
because,  at  the  time  the  property  in  question  was 
seized  by  the  appellant,  the  appellees  did  not  have 
actual  possession  of  the  property.  While  possession 
is  necessary  as  a  matter  of  law,  as  a  basis  for  main- 
taining an  action  of  trespass,  such  possession  in  case 
of  a  legal  owner  need  not  be  actual  but  may  be  con- 
structive.   (1  Chitty,  168.) 

There  can  hardly  be  much  doubt  about  the  fact  that 
appellees  had  possession  of  this  property.  It  is  not 
only  clearly  shown  by  the  evidence  but  the  appellant, 
after  it  had  seized  the  property,  averred  it  to  be  a  fact 
in  a  verified  petition,  which  it  filed  in  the  bankruptcy 
proceedings  in  which  it  was  appointed  receiver,  for  an 
injunction  to  restrain  the  prosecution  of  this  suit  This 
averment  in  the  petition  was  not  only  a  direct  admis- 
sion by  appellant  but  a  direct  assertion  under  oath 
that  it  took  this  property  from  the  possession  of  the 
appellees.  It  is  clear  that  the  sheriff  by  levying  the 
execution  upon  this  property,  which  was  in  the  pos- 
session of  the  appellees  and  to  which  they  had  ac- 
quired the  legal  title  and  ownership,  became  a  tres- 
passer. {Pike  V.  Colvin,  67  111.  227 ;  Durfee  v.  Orin- 
nell, 69  HI.  371 ;  Simmons  v.  Jenkins,  76  lU.  479.)  And 
the  appellant  in  taking  this  property  from  the  hands 
of  the  sheriff,  and  by  forcibly  removing  it  against  the 
will  and  objection  of  the  appellees  from  the  premises 
and  from  the  county,  and  by  thus  depriving  appellees 
of  their  property,  was  also  guilty  of  trespass.    Any 
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unlawful  exercise  of  authority  over  the  goods  of  an- 
other will  support  a  trespass,  even  though  no  physi- 
cal force  is  exercised.  {Chicago  Title  &  Trust  Co.  v. 
Core,  223  HL  58.)  And  the  person  having  legal  owner- 
ship may  maintain  an  action  for  trespass,  for  taking 
his  property,  against  the  second  trespasser  as  well  as 
against  the  first.    {Cox  v.  Hall,  18  Vt.  191.) 

It  is  also  insisted  that  in  taking  this  property  the 
appellant  acted  under  the  order  of  the  United  States 
Court,  and  as  its  officer,  in  its  capacity  as  receiver,  and 
that,  therefore,  it  cannot  be  made  personally  liable.  It 
is  true  that  an  officer  who  acts  in  the  line  of  his  duty 
and  within  the  scope  of  his  authority  is  not  liable  per- 
sonally. But  in  this  case,  appellant's  authority,  under 
the  court  order,  extended  only  to  the  taking  possession 
of  the  property  of  Fitzgerald,  and  did  not  include  a 
right  to  seize  any  of  the  goods  and  chattels  legally  be- 
longing to  appeUees.  By  doing  so  it  clearly  exceeded 
the  authority  received  through  the  order  of  the  court, 
and  became  a  trespasser.    {Pike  v.  Colvin,  67  111.  229.) 

The  appellees  have  assigned  cross-errors,  claiming 
that  they  are  entitled  to  recover  the  full  value  of  the 
property  taken  and  that,  therefore,  the  amount  of  the 
judgment  should  have  been  at  least  $1,800,  and  they 
ask  this  court  to  increase  the  amount  of  their  judgment. 
Inasmuch  as  this  court  has  no  power  to  increase  the 
amount  of  the  judgment,  there  is  no  occasion  to  con- 
sider the  questions  raised  by  the  cross-errors. 

We  find  no  reversible  error  in  the  record,  and  the 
judgment  should  therefore  be  affirmed. 

Judgment  aj^rmed. 


108  Appellate  Coubts  of  Illinois. 

Payne  v.  Brownlee  et  al.,  196  IlL  App.  108. 

William  Paynei  Appellant,  v.  Bruce  L.  Brownlee  et  aL, 
Jennie  McNamara  and  J.  W.  Dnncan^  Appellees. 

Gen.  No.  6|037. 

1.  BzBcunoir,  §  64* — how  right  of  priorUy  of  lien  l08t  Any  act 
of  an  execution  creditor  which  diverts  such  execution  from  its  proper 
purpose  renders  it  dormant  and  inoperative  as  against  other  creditors 
and  clothes  them  with  priority  as  against  it,  since  the  object  of  an 
execution  is  to  obtain  satisfaction  of  the  judgment  on  which  it  issues. 

2.  EzBOunoN,  S  64* — how  ewecuiion  rendered  preeumpU/vely  fraud- 
ulent 09  to  Junior  ewecutiona  and  writs.  An  attempt  to  make  use  of 
an  execution  for  the  purpose  of  obtaining  merely  security  for  the 
paym^it  of  the  debt,  although  without  fraudulent  intent,  renders 
the  execution  presumptively  fraudulent  as  to  junior  executions  and 
writs. 

8.  BxscunoN,  §  70* — when  right  to  priority  of  Hen  not  waived. 
In  a  bill  to  foreclose  a  mortgage  of  personal  property  wherein  the 
relative  priority  of  an  execution  creditor  over  junior  incumbrancers 
was  involved,  and  where  it  appeared  that  an  officer  having  the  execu- 
tion demanded  and  took  security  therefor,  the  execution  creditor  held 
not  to  have  waived  her  priority,  it  appearing  that  such  action  of  the 
officer  was  without  the  knowledge  or  consent  of  such  creditor,  but 
on  the  ccmtrary  he  insisted  on  a  levy  thereof  being  made  and  the 
debt  collected  through  its  instrumentality. 

4.  Chattel  mobtgages,  lS6*^^hen  mortgagee  having  no  knowl- 
edge of  fraud  of  mortgagor  obtains  legal  title.  One  whose  title  to 
personal  property  was  obtained  by  fraud  can  give  a  chatty  mortgage 
thereof  and  transfer  a  good  legal  title  thereby  to  a  mortgagee  who 
is  not  a  party  to  and  has  no  knowledge  of  the  fraud,  and  who  takes 
the  mortgage  in  good  faith. 

5.  Chattel  mobtoaqbs,  §  156* — when  not  entitled  to  priority  over 
lien  of  ewecution.  In  a  bill  to  foreclose  a  chattel  mortgage  wherein 
the  relative  priority  of  liens  senior  to  such  mortgage  was  involved, 
where  the  U&i  of  an  execution  was  held  to  be  first  in  priority,  a 
decree  holding  the  lien  of  a  chattel  mortgage  which  was  valid,  and 
prior  in  time  to  the  lien  of  the  mortgage  sought  to  be  foreclosed  to 
be  the  second  in  order  of  priority,  held  proper. 

6.  BxBciTTioii,  §  67* — when  entitled  to  priority  over  chattel  mort- 
gage. In  a  bill  to  foreclose  a  chattel  mortgage  wherein  the  relative 
priority  of  liens  senior  to  such  mortgage  was  involved,  a  decree  hold^ 
ing  that  the  li^i  of  an  execution  was  first  in  priority  held  correct, 
where  it  appeared  that  the  lien  of  such  execution  was  first  in  point 

•See  IlUnoif  Noteii  Diireiit.  Vol*.  XI  to  XV.  and  CumulatlTe  Qiuirterl7.  Mme 
topic  and  section  number. 
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of  time  and  where  there  was  no  evidence  of  a  waiver  of  such 
priority. 

7.  Ghattbl  mobtoagbs,  S  87* — token  fraudulent  08  to  creditors. 
A  chattel  mortgage  given  by  one  to  whom  property  has  been  trans- 
ferred in  fraud  of  creditors  is  invalid  as  being  in  fraud  of  creditors 
where  the  mortgagee  is  a  party  to  the  fraud  or  has  knowledge  of 
the  fraudulent  purpose  with  which  such  property  was  transferred  to 
focb  mortgagor. 

8.  Sales,  S  187* — when  manual  poaseaaion  of  crops  bp  purchaser 
not  necessary.  A  transfer  of  title  to  an  interest  in  growing  com  is 
complete  without  a  taking  of  manual  possession  thereof  by  the  trans- 
feree. 

Appeal  from  the  Circuit  Court  of  Warr^i  county ;  the  Hon.  Romn 
J.  Gbier,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    AfBrmed.    Opinion  filed  September  13,  1015. 

Hanna  &  LiAUDEBy  for  appellant. 

L.  E.  MuBPHY,  for  appellee  Jennie  McNamara. 

Hanley  &  Cox,  for  appellee  J.  W.  Duncan. 

Mb.  Justice  Nibhaus  delivered  the  opinion  of  the 
court 

This  is  an  appeal  from  a  decree  entered  by  the  Cir- 
cuit Court  of  Warren  county,  in  a  foreclosure  proceed- 
ing, fixing  the  priorities  of  certain  liens  claimed  by 
the  parties  to  this  proceeding  in  the  undivided  half  of 
the  growing  colm  on  ninety-five  acres,  the  imdivided 
half  interest  in  the  com  being  the  property  of  the 
debtor,  Bruce  L.  Brownlee.  Before  the  controversy 
arose,  Bruce  L.  Brownlee  had  become  indebted  to  the 
several  parties  to  this  suit.  He  had  become  indebted 
to  appellant,  William  Payne,  upon  two  promissory 
notes:  one  dated  January  4,  1913,  for  $5H,  and  due 
October  1, 1913 ;  and  another  dated  January  17,  1913, 
for  the  sum  of  $200,  due  October  17, 1913. 

These  notes,  had  been  secured  by  a  chattel  mortgage 
on  certain  horses  and  cattle  owned  by  Brownlee.  He 
had  also  become  indebted  to  C.  A.  McLaughlin  upon  a 
promissory  note  for  the  sum  of  $136,  which  was  also 
secured  by  a  second  chattel  mortgage  on  the  property 

•See  nUMls  Notes  Diffeet.  Vole.  XI  to  XV,  and  Cumnlatlve  Qiwrteriy,  same 
tepit  ead  eeetlon  nmnber. 
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covered  by  the  mortgage  to  Payne.  But  the  indebted- 
ness represented  by  this  note  and  mortgage  was  finally 
acquired  by  the  appellant,  Payne,  and  became  a  part 
of  the  claim  which  he  held  against  Brownlee  at  the 
time  of  the  filing  of  the  bill  of  complaint.  Brownlee 
also  owed  the  appellee  Jennie  McNamara  $290  for  back 
rent,  and  she  also  turned  over  her  claim  against 
Brownlee  to  Ben  Eilenberger,  a  constable,  for  collec- 
tion. Eilenberger  induced  the  appellee  John  W.  Dun- 
can to  loan  Brownlee  $150  upon  a  promissory  note  for 
that  sum,  due  October  2,  1913,  which  was  secured  by 
another  chattel  mortgage  on  the  chattels  embraced  in 
the  mortgage  to  Payne.  After  obtaining  the  loan  from 
Duncan,  Brownleie  was  enabled  to  pay  $230  on  the 
McNamara  indebtedness,  and  this  amount  was  paid  to 
Eilenberger  for  her  and  credited  by  her  upon  the  in- 
debtedness. Brownlee  then  confessed  a  judgment  for 
the  balance  of  $60,  due  Jennie  McNamara,  before  a 
justice  of  the  peace. 

In  the  following  year,  on  March  29th,  Brownlee  be- 
came indebted  to  the  appellant,  Payne,  in  the  further 
sum  of  $300,  for  which  Brownlee  gave  him  a  promis- 
sory note  of  this  amount,  but  no  security  was  given 
for  either  of  these  notes  at  that  time.  On  May  8th  an 
execution  was  issued  by  the  justice  of  the  peace  to  Ben 
Eilenberger,  as  constable,  on  the  McNamara  judgment 
against  Brownlee,  and  some  efforts  were  made  by  the 
constable  to  collect  it;  but  nothing  was  paid  upon  it, 
and  the  execution  was  subsequently  returned  **no 
property  found,  *'  and  then  another  execution  issued 
to  the  constable  on  July  17, 1913. 

Brownlee  raised  the  ninety-five  acres  of  com  in  ques- 
tion in  the  year  1913,  as  a  tenant  on  the  so-called  Ira 
Nichols  farm,  and  it  was  laid  by  about  the  10th  of 
July,  and  in  this  com  he  had  an  undivided  half  in- 
terest. On  July  19th  Brownlee  executed  a  bill  of  sale 
to  Peter  M.  Freed,  who  was  his  brother-in-law.  The 
evidence  shows  that  there  was  no  consideration  for 
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this  bill  of  sale,  and  that  it  was  really  executed  for  the 
purpose  of  putting  off  Brownlee 's  creditors  and  to 
gain  further  time  to  settle  his  obligations.  After  he 
made  this  transfer  of  his  interest  in  the  com  to  Freed, 
he  absented  himself  for  a  period  of  three  weeks,  and 
paid  a  visit  to  the  State  of  Minnesota.  When  Eilen- 
berger  found  out  that  Brownlee  had  transferred  the 
ninety-five  acres  of  com  to  Freed,  he  went  to  Freed 
and  threatened  to  make  a  levy,  and  to  seize  some  of 
Brownlee 's  chattels  unless  Freed  executed  a  chattel 
mortgage  on  the  ninety-five  acres  of  com  to  Jennie 
HcNamara  and  J.  W.  Duncan  to  further  secure  pay- 
ment of  their  respective  claims.  Freed  did  execute  a 
chattel  mortgage  to  secure  the  payment  of  a  note  for 
$54  payable  to  Jennie  McNamara,  and  of  a  note  of  $165 
payable  to  J.  W.  Duncan,  on  August  15,  1914,  mort- 
gagmg  the  undivided  half  interest  of  the  ninety-five 
acres  of  growing  com  in  question.  These  papers  were 
delivered  to  Eilenberger  for  the  respective  parties. 

It  may  be  well  to  say  here,  however,,  that  the  evi- 
dence clearly  shows  that  Eilenberger  had  no  authority 
from  the  appellee  Jennie  McNamara  to  take  a  note 
and  chattel  mortgage  for  her  claim,  which  was  repre- 
sented in  the  execution  he  held  as  constable,  at  that 
time,  and  that  she  had  no  knowledge  that  he  had  taken 
snch  note  and  mortgage,  and  that  she  never  in  any  Way 
sanctioned  nor  ratified  the  act  of  taking  it. 

After  Brownlee  returned  from  his  visit  to  Minne- 
sota, he  and  the  appellant  Brownlee  figured  up  the 
entire  indebtedness  held  by  Payne  against  him ;  and  on 
August  23, 1914,  Brownlee,  in  order  to  secure  the  pay- 
ment of  the  whole  indebtedness  as  agreed  upon,  gave 
to  Payne  another  chattel  mortgage  on  his  chattels  and 
included  the  ninety-five  acres  of  growing  com  in  ques- 
tion. This  latter  chattel  mortgage  is  the  one  on  which 
the  lien  claimed  by  appellant  in  this  proceeding  is 
based.  At  the  time  the  appellant  took  his  second  chat- 
tel mortgage,  the  execution  in  favor  of  the  appellee 
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Jennie  McNamara  was  in  the  hands  of  Eilenberger,  as 
constable,  and  was  a  lien  on  the  com  in  question,  and 
it  was  a  first  and  prior  lien,  unless  the  appellee  in  some 
way  waived  or  forfeited  her  right  to  such  a  lien. 

It  is  true  as  claimed  by  appellant,  and  a  well-settled 
doctrine,  that  the  object  of  an  execution  is  to  obtain 
satisfaction  of  the  judgment  on  which  it  issues,  and 
any  acts  of  the  creditor  or  direction  from  him  or  her 
to  the  sheriff  or  constable  diverting  an  execution  from 
its  proper  purpose  renders  it  dormant  and  inoperative 
against  other  creditors,  and  clothes  them  with  priority. 
{Gilmore  v.  Davis,  84  111.  487;  Koren  v.  Roemheld, 
6  IlL  App.  275;  Kellogg  v.  Griffin,  17  Johns.  [N.  Y,] 
274;  Knower  v.  Barnard,  5  Hill  [N.  Y.]  377.)  An  at- 
tempt to  make  use  of  an  execution,  even  without  fraud- 
ulent intent,  merely  for  the  purpose  of  security  is  a 
perversion  of  the  right,  and  renders  it  constructively 
fraudulent  as  to  junior  executions  and  writs.  {Ever- 
ingham  v.  National  City  Bank  of  Ottawa,  25  HI.  App. 
645.)  Nothing  of  that  kind,  however,  is  disclosed  by 
the  evidence  in  this  case;  in  fact  it  is  very  evident 
that  the  appellee  McNamara  relied  very  strongly  on 
the  proper  purpose  of  her  execution,  and  insisted  at 
all  times  upon  having  it  levied,  and  the  debt  recovered 
through  its  instrumentality,  and  she  never  in  any  way 
appears  to  have  waived  her  right  to  having  it  done. 
We  think,  therefore,  that  the  Circuit  Court  was  right 
in  holding  that  the  lien  of  the  McNamara  execution 
was  first  in  the  order  of  the  liens  involved.  The'  ap- 
pellee Duncan  acquired  his  lien  on  the  com  in  ques- 
tion by  the  chattel  mortgage  executed  by  Peter  M. 
Freed,  and  appellant  claims  that  because  the  bill  of 
sale,  in  which  Brownlee 's  interest  in  the  ninety-five 
acres  of  growing  com  was  transferred  to  Freed,  was 
without  consideration  and  fraudulent  as  to  creditors, 
the  chattel  mortgage  to  the  appellee  Duncan  was  neces- 
sarily invalid.  On  the  assumption  that  Duncan  was  a 
party  to  the  fraud,  or  was  a  party  to  the  fraudulent 
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transfer  to  Freed,  or  had  knowledge  of  its  fraudulent 
purposei  this  would  be  a  correct  statement  of  the  rule, 
but  the  evidence  does  not  show  that  he  was  a  party  to 
the  fraudulent  transfer,  or  had  any  knowledge  of  its 
fraudulent  character.  So  far  as  he  was  concerned,  or 
knew,  Freed  apparently  had  a  legal  title  to  the  growing 
com  in  question,  by  the  execution  and  delivery  of 
the  bill  of  sale.  And  the  title^  was  legally  complete, 
without  Freed  taking  manual  possession  of  the  crop. 
(Ticknor  v.  McClelland,  84  HI.  471.)  Even  if  Freed 
did  obtain  the  title  of  this  property  by  means  of  fraud, 
he  could  legally  transfer  that  title  and  create  a  valid 
hen,  by  giving  a  chattel  mortgage  upon  it  to  a  person 
who  was  not  a  party  to  the  fraud  and  had  no  knowl- 
edge of  it,  and  who  accepted  the  mortgage  given  in 
good  faith.  (20  Cyc.  647 ;  Jewett  v.  Cook,  81  HI.  260 ; 
Kranert  v.  Simon,  65  HI.  344.) 

The  chattel  mortgage  given  by  Freed  to  appellee 
Duncan  appears  to  have  been  accepted  by  him  in  good 
faith,  and  without  any  knowledge  of  the  fraudulent 
character  of  the  bill  of  sale,  and  must,  therefore,  be 
regarded  as  valid.  The  lien  of  this  mortgage  attached 
to  the  com,  prior  in  time  to  the  lien  of  the  chattel  mort- 
gage taken  by  appellant.  The  court,  therefore,  prop- 
erly found  that  Duncan's  lien  was  second  in  the  order 
of  priorities. 

We  find  no  error  in  the  adjustment  of  the  priorities 
in  the  decree  of  the  liens  involved,  and  the  decree 
should  therefore  be  affirmed. 

Decree  affirmed. 


LaSalle  County  Electric  Railroad  Company,  Appellant, 
V.  Alexander  P.  Wylie  et  al.,  Appellees. 

Oen.  No.  5,946.  (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  LaSalle  county ;  the  Hon.  Job  A. 
Datis,  Judge,  presiding.  Heard  in  this  court  at  the  April  term,  1915. 
Affirmed.    Opinfon  filed  October  20,  1915. 

Vo^  cxcvi  8. 
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Statement  of  the  Case. 

Petition  by  the  LaSalle  County  Electric  Railroad 
Company,  petitioner,  against  Alexander  R.  Wylie  and 
others,  defendants,  in  the  Circuit  Court  of  LaSalle 
county,  to  condemn  a  right  of  way  across  defendant 
Wylie  *s  land.  From  an  order  that  defendant  Wylie 
recover  costs  and  reasonable  attorney's  fees,  fixed  in 
the  order  at  $250,  and  from  a  denial  in  part  of  a  mo- 
tion to  retax  the  costs,  petitioner  appeals. 

Petitioner  filed  a  petition  in  the  Circuit  Court  of 
LaSalle  county  to  condemn  a  right  of  way  across  a 
farm  of  one  hundred  and  sixty  acres  owned  by  Alexan- 
der  P.  Wylie,  and  made  defendants  thereto  said  Wylie 
and  his  wife  and  his  tenant.  There  was  a  trial  and  a 
verdict,  fixing  the  compensation  to  be  awarded,  and  a 
judgment  in  favor  of  petitioner,  and  the  judgment  lim- 
ited the  time  within  which  the  compensation  fixed  by 
the  judgment  should,  be  paid,  as  authorized  by  section 
10  of  the  Eminent  Domain  Act  (J.  &  A.  ^5260),  as 
amended  in  1897.  The  petitioner  has  never  paid  the 
compensation  awarded.  Wylie  filed  such  a  petition 
after  the  expiration  of  the  time  fixed,  and  there  was  a 
hearing  thereunder,  and  the  court  allowed  him  $250 
for  his  reasonable  attorney  *8  fees,  and  ordered  that 
he  should  recover  his  costs,  and  that  execution  should 
issue  unless  paid  within  a  certain  time. 

Wylie  *s  attorney  charged  him  $350  for  the  services 
which  he  rendered,  and  the  testimony  of  Wylie  showed 
that  he  expected  to  pay  that  amount.  There  was  testi- 
mony that  this  was  the  usual  and  customary  fee,  and 
testimony  to  the  contrary.  The  court  allowed  $250. 
So  far  as  the  record  discloses,  the  services  performed 
may  be  briefly  stated  thus :  The  petition  to  condemn 
was  filed  on  August  26,  1912,  and  the  attorney  was 
thereafter  employed  by  Wylie.  An  answer  was  filed 
September  9, 1912,  amounting  to  no  more  than  a  plead- 
ing raising  the  question  whether  the  petitioner  had 
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lawfnl  authority  to  condemn,  and,  among  other  things, 
whether  it  had  shown  what  kind  of  a  railway  it  pro- 
posed to  construct  and  by  what  power  it  proposed  to 
operate,  and  it  called  attention  to  the  fact  that  there 
were  no  maps,  plats,  profiles,  or  plans  with  the  petition. 
From  the  whole  record  it  appears  that  petitioner  pro- 
posed to  take  thirty-three  feet  next  west  of  the  east 
thirty-three  feet  of  Wylie 's  >f arm,  and  that  there  was 
a  highway  #n  the  east  side  of  his  farm,  and  it  is  evi- 
dent that  the  intention  was  to  take  the  thirty-three  feet 
next  west  of  the  highway  across  the  whole  front  of  his 
farm.  Wylie  *s  attorney  made  and  argued  a  motion  to 
dismiss  the  proceeding.  He  moved  to  strike  the  an- 
swer from  the  files  and  this  was  argued  and  denied, 
except  as  to  the  fifth  paragraph  thereof,  which  raised 
the  question  of  the  absence  of  the  plans,  etc.,  and  of 
the  failure  to  show  in  the  petition  whether  the  road 
was  to  be  operated  by  steam,  electricity  or  otherwise. 
Wylie  *8  attorney  obtained  an  order  requiring  the  peti- 
tioner to  file  its  map  or  profile  or  plans,  showing  the 
elevation  of  the  road  as  it  passed  over  his  land.  He 
drew  and  filed  a  cross-petition,  claiming  damages  to  the 
rest  of  the  farm.  A  jury  trial  followed,  which  took  five 
days.  The  jury  defeated  Wylie  on  his  cross-petition 
and  awarded  a  less  sum  as  damages  than  had  been 
offered  to  Wylie  before  the  suit  was  begun.  Wylie  *s 
attorney  entered  a  motion  for  a  new  trial,  which  was 
argued  and  denied,  and  the  petitioner  had  judgment  in 
its  favor  upon  payment  of  the  compensation  awarded, 
and  Wylie  took  orders  for  an  appeal,  but  seems  not 
to  have  perfected  the  appeal.  The  amount  awarded 
WyUe  was  $462.50,  and  the  amount  awarded  the  ten- 
ant was  $10.  The  cross-examination  of  Wylie  by  the 
petitioner  tended  to  show  that  he  had  offered  to  pay 
the  railroad  company  $1,000  to  go  on  the  opposite  side 
of  the  road.  While  the  petitioner  had  the  word  *  *  Elec- 
tric" in  its  corporate  name,  yet  it  was  organized  under 
the  general  railroad  act,  and  had  lawful  authority  to 
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operate  its  railroad  by  steam^  and  did  not  by  its  peH" 
tion  profess  to  confine  itself  to  an  electric  road. 
Wylie  *s  attorney  had  not  only  to  perform  the  services 
above  stated,  but  he  had  to  prepare  for  the  trial  and 
to  ascertain  not  only  the  law  governing  such  a  case  but 
had  to  see  and  interview  the  witnesses  by  whom  could 
be  shown  the  value  of  the  land  taken,  and  also  the 
effect  of  the  taking  upon  the  value  of  the  rest  of  the 
farm,  and  the  proof  showed  that  he  made  a  visit  to 
the  premises  in  preparation  for  the  trial. 

Butters  &  Clark,  for  appellant. 

H.  M.  Kelly,  for  appellees. 

Mr.  PREsroiNG  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Dedsion. 

1.  Attobnet  and  client,  S  123* — when  court  power  to  det^rtnine 
fees.  The  allowance  of  attorney's  fees  rests  on  a  basis  different  from 
any  other  allowance  by  a  court,  and  while  evidence  is  necessary  In 
sach  case  to  show  the  ordinary  and  usual  charges  in  similar  cases 
where  such  fees  are  the  subject  of  contract,  yet  the  court  is  well 
qualified  to  form  an  opinion  on  this  subject  and  will  exercise  an 
independent  Judgm^it  thereon. 

2.  Eminent  domain,  {224* — how  atiomey^a  fee$  computed.  In 
a  proceeding  by  a  railroad  company  to  condemn  a  right  of  way  across 
land  of  defendant,  where  the  reasonableness  of  attorney's  fees 
allowed  defendant  was  in  question,  which  fees  in  x>art  were  for  serr- 
ices  rendered  in  an  unsuccessful  attempt  to  defeat  the  condemnation 
proceeding,  the  court,  in  determining  such  reasonableness,  cannot 
treat  the  proceeding  in  which  the  services  were  rendered  as  mer^ 
one  to  recover  the  value  of  the  land  damaged,  where  it  appears  that 
the  taking  sought  to  be  made  was  of  land  lying  along  the  entire  side 
of  a  farm  adjoining  a  highway,  and  that  condemnor,  though  osten- 
sibly condemning  for  the  purposes  of  an  electric  railroad,  had  also  l^ 
statute  the  power  to  operate  by  steam  at  its  pleasure,  so  that  defend- 
ant might  in  the  future  have  a  steam  railroad  between  his  farm  and 
the  highway,  which  was  a  serious  matter. 

a  Eminent  domain,  {  224* — what  i$  effect  of  amount  of  recovery 
in  determining  attorney  fees.   The  fact  that  the  recovery  obtained  by 
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tbe  seryices  of  an  attorney  in  prosecatlng  an  action  is  less  than 
dooble  wbat  is  awarded  as  attomey*8  fees  in  a  petition  for  con- 
demnation of  land  is  not  conclusive  of  the  reasonableness  of  sach 
award,  since  there  are  many  cases  where  the  whole  amoant  of  the 
recoTtty  would  not  be  a  fair  compensation  for  the  services  rendered. 

4.  Attornbt  and  client,  {123* — how  reasonable  value  of  legal 
tervioei  should  be  determined.  The  determination  of  the  reasonable 
Ttloe  of  legal  services  depends  upon  a  considdtation  both  of  the 
nature  and  result  of  the  controversy  in  which  such  services  were 
rendered,  the  skill  and  labor  required,  the  responsibility  imposed  and 
the  standing  and  character  of  the  attorney  rendering  such  services. 

&  EiciNKNT  DOMAIN,  {  224* — When  amount  awarded  as  attorney's 
fees  not  emcessive.  In  a  petition  seeking  to  condenm  a  right  of  way 
over  d^endant's  land  where  defendant  was  awarded  attorney's  fees, 
an  award  of  $250  for  such  fees  held  not  excessive  under  the  evidence, 
it  appearing  that  such  services  were  performed  by  an  attorney  com- 
petent to  protect  the  interests  of  his  client 

fL  TtoAL,  i  69* — when  burden  of  showing  number  of  witnesses 
mreasonable  upon  party  objecting.  Where  objection  is  made  to  the 
number  of  witnesses  called  by  a  party  in  the  trial. of  an  action, 
tbe  party  making  the  objection  has  the  burden  of  showing  that  the 
number  of  such  witnesses  was  unnecessary  and  unreasonable. 

7.  Tbial,  §  69* — when  court  power  to  limit  number  of  witnesses. 
Role  laid  down  in  Oeohegan  v.  Union  Bl  R.  Co.,  266  111.  482,  as  to 
tbe  power  of  the  court  to  limit  the  number  of  witnesses  who  may 
testify  on  a  given  subject,  f6llowed. 

8.  Appbal  and  kbbob,  S  1813* — when  presumed  court  would  have 
made  order  as  to  limitation  of  number  of  witnesses.  On  appeal, 
where  it  is  objected  that  the  number  of  witnesses  called  by  a  party 
it  the  trial  was  unnecessary  and  unreasonable,  the  Appellate  Court 
win  presume  that  if  a  motion  had  been  seasonably  made  to  limit  the 
number  ot  witnesses  the  trial  court  would  have  made  a  proper  order 
fm  that  motion. 

9.  Appeal  and  kbbob,  §  1818* — when  presumed  number  of  wO- 
messes  not  unreasonable.  Where  on  appeal  it  is  objected  that  the 
number  of  witnesses  who  testified  for  a  party  at  the  trial  of  a  cause 
WAS  unnecessary  and  unreasonable,  the  Appellate  Court  will  presume 
hi  rapport  of  the  trial  court  that  the  number  of  such  witnesses  was 
not  nnreas<»)able  where  the  record  does  not  show  the  subjects  on 
whteb  any  witness  testified  on  either  side  of  the  case. 

*8m  nBnolt  Notes  Dlsest.  Vols.  XI  to  XV.  And  CmniilatlTe  Qnarterly,  tame 
tMe  aad  wctlon  Bomber. 
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Saxah  E.  Smith,  AdministratriXi  Appellee,  v.  Kewanee 
Light  &  Power  Company,  Appellant 

Gen.  No.  5|966. 

1.  Tbiai^  §  187* — when  motion  to  direct  verdict  loaived.  A  motion 
made  by  defendant  at  the  close  of  plaintilTs  evidence  in  chief  to 
direct  a  verdict  is  waived  by  his  subsequently  introducing  evidence. 

2.  Pleading,  {  421* — when  variance  waived,  A  moticm  by  defend- 
ant at  the  close  of  plaintiffs  evidence  in  chief  raising  questions  of 
variance  is  waived  by  defendant  introducing  evidence  thereafter 
without  further  suggesting  variance. 

8.  Tbail^  S  217* — what  effect  of  motion  to  direct  verdict  after  close 
of  all  evidence,  A  motion  to  direct  a  verdict  made  by  defendant 
after  the  dose  of  all  the  evid^ce  raises  the  question  whether  there 
was  any  evidence  legally  tending  to  sustain  the  verdict 

4.  Trial,  §  195* — when  motion  to  direct  verdict  properly  denied. 
If  there  is  evidence  introduced  which  fairly  tends  to  make  a  case 
for  plaintiff,  defendant's  motion  to  direct  a  verdict  made  at  the  dose 
of  plaintiff's  evidence  in  chief  is  properly  denied  without  regard  to 
the  court's  opinion  as  to  where  the  preponderance  of  the  evidence  is. 

5.  Tbial,  S  861* — when  motion  to  direct  verdict  at  close  of  evidence 
proper.  If  there  is  material  variance  between  all  the  proof  and 
each  count  of  the  declaration,  such  variance  mny  be  presented  under 
a  motion  to  direct  a  verdict  at  the  close  of  all  the  evidence. 

6.  Pleadino,  §  428* — when  variance  not  material  A  variance 
which  consists  in  the  simple  mistake  of  using  the  word  "west"  instead 
of  "east"  in  two  counts  of  the  declaration  in  stating  in  which  direc- 
tion defendant's  wires  ran  and  which  was  not  suggested  in  the  trial 
court  is  not  material. 

7.  Pleading,  §  431* — when  variance  question  for  fury.  Where 
there  is  evidence  tending  to  sustain  the  charges  in  the  declaration, 
the  court  cannot  hold  that  there  is  a  variance  based  on  the  evideice 
of  one  witness  alone,  but  the  question  is  one  for  the  Jury. 

8.  Appeal  and  ebbob,  { 1411* — when  finding  on  conflicting  evidence 
not  ground  for  reversal.  Finding  of  the  Jury  on  conflicting  evidence 
will  not  be  disturbed  on  appeal  where  there  is  sufficient  evidence  to 
warrant  such  finding. 

9.  Appeal  and  ebbob,  §  1466* — when  ruling  upon  admission  of 
testimony  not  ground  for  reversal.  Evidence  in  an  action  to  recover 
for  the  death  of  a  person  killed  by  coming  in  contact  with  dectricity 
from  defendant's  wire,  examined  and  held  that  the  ruling  of  the  court 
upon  its  admission  did  not  constitute  reversible  error. 

*See  nilnoto  Notes  Direst,  Vols.  XI  to  XV,  aad  CamiilatlTe  Qiwrterly,  Mume 
topic  and  seetlon  namber. 


Second  District — October,  19^5.  119 

Smith  ▼.  Kewanee  Light  &  Power  Co.,  196  111.  App.  lia 

la  Appbal  and  sbbob,  §  1583* — when  inatruction  not  ground  for 
reversoL  In  an  action  to  recover  for  the  death  of  plaintiff's  intestate 
by  coming  in  contact  with  an  electric  wire,  an  instruction  as  to  the 
duty  of  platDtiff  proving  "her  cas^'  and  referring  to  "the  evidence 
bearing  on  the  plaintiff's  case"  is  not  objectionable  for  failing  to 
tell  the  Jury  what  plaintiff's  case  is. 

11.  Appeal  and  ebbob,  {  1533* — when  instruction  not  ground  for 
reversoL  Error  in  giving  an  instruction  referring  to  plaintiff's  "case" 
Is  not  ground  for  reversal  where  like  language  was  contained  in  an 
Instruction  givoi  at  the  request  of  defendant 

12.  Appeal  and  ebbob,  S  1523* — when  instruction  not  ground  for 
reversoL  In  an  action  to  recover  for  the  death  of  plaintiff's  intestate 
by  coming  in  contact  with  an  electric  wire^  instructions  examined 
and  held  not  ground  for  reversaL 

13.  iNSTBUonoNB,  {  131* — when  refusol  to  give  proper,  Instnic- 
tioDs  which  ignore  an  element  of  the  case  are  properly  refused. 

14.  INSTEUCTIONB,  §  151* — When  refusal  to  give  instruction  on 
matters  already  covered  proper.  Refusal  to  give  instruction  on  ques- 
tioos  which  are  sufficiently  covered  by  other  instructions  is  not  ground 
for  reversaL 

15.  iNSTBUonoNB,  §  18* — when  refusol  of  misleading  instructions 
proper.  Refusal  to  give  an  instruction  is  not  improper  where  the 
requested  instruction  is  calculated  to  mislead  the  Jury. 

16.  iNSTBUcnoKs,  §  71* — when  refusal  of  instruction  incorrectly 
stating  law  proper.  In  an  action  to  recover  for  the  death  of  plain- 
tUTs  intestate  caused  by  coming  in  contact  with  an  electric  wire,  an 
instruction  which  placed  upon  the  deceased  a  higher  degree  of  care 
than  the  law  imposed  upon  him,  and  Ignored  the  duty  of  defendant 
owed  to  one  in  his  position  and  performing  his  duty  on  the  wire 
upon  which,  at  the  particular  place,  deceased  had  never  been  before, 
is  properly  refused. 

17.  IN8TBUCT10N8,  §  1G4* — whcn  second  reading  of  instruction  not 
grownd  for  reversaL  The  action  of  the  court  in  having  an  instruction 
bron^t  bade  to  the  court  room  at  the  request  of  plaintiff  and  in  the 
presmce  of  defendant's  counsel,  and  in  changing  a  word  therein  and 
reading  the  instruction  again  to  the  Jury,  is  not  ground  for  reversal. 

Appeal  from  the  City  Court  of  Kewanee  county;  the  Hon.  H. 
driBLiNo  PoMBBOY,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term.  1914.  Affirmed.  Opinion  filed  October  20, 1915.  Cer- 
tiorari denied  by  Supreme  Court  (making  opinion  final). 

BoBEBT  G.  MoBSE  and  Stubtz  &  Ewan,  for  appellant. 

Thomas  J.  Welch  and  James  H.  Andbews,  for  ap- 
pePee.^ 

*8m  nUnols  Notes  Digest,  Vols.  XI  to  XV,  And  CmniilatlTe  Qnarterlj,  same 
Upk  and  section  nomber. 
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\  Mb.  Presiding  Justice  Dibell  delivered  the  opinion 

of  the  conrt. 

Raymond  E.  Smith,  a  lineman  for  the  Home  Tele- 
phone Company  of  Kewanee,  was  killed  by  coming  in 
contact  with  a  high  potential  current  of  electricity 
from  a  wire  of  the  Kewanee  Light  &  Power  Company. 
His  administratrix  brought  this  suit  against  said  com- 
pany to  recover  for  the  loss  to  the  next  of  kin  by  his 
death.  A  judgment  for  plaintiff  was  reversed  by  us 
in  Smith  v.  Kewanee  Light  S  Power  Co.,  175  HI.  App. 
354,  to  which  we  refer  for  a  general  statement  of  the 
facts.  Upon  another  trial  plaintiff  had  a  verdict  and 
judgment  for  $7,750,  from  which  defendant  below 
appeals.  We  refused  to  consider  certain  errors 
assigned  because  they  were  not  duly  presented  by  the 
f ecord.  Thereafter  appellant  caused  the  record  to  be 
amended  in  those  particulars,  and  we  granted  a  rehear- 
ing that  they  might  be  considered. 

The  main  contentions  of  appellant  are  that  the  pre- 
ponderance of  the  evidence  does  not  support  the  ver- 
dict and  that  there  are  material  variances  between  the 
proof  and  each  count  of  the  declaration.  At  the  close 
of  appellee 's  evidence  in  chief  defendant  made  motions 
raising  questions  of  variance,  and  made  a  motion  to 
direct  a  verdict.  These  were  denied  and  appellant 
thereupon  introduced  evidence.  The  motion  made 
then  to  direct  a  verdict  was  waived  by  the  appellant 
by  the  subsequent  introduction  of  evidence.  Reavely 
V.  Harris,  239  HI.  526.  At  the  close  of  all  the  evidence 
appellant  again  moved  to  direct  a  verdict  for  appel- 
lant but  did  not  state  the  grounds  for  the  motion  and 
did  not  raise  any  question  of  variance  between  the 
evidence  and  the  declaration.  We  are  of  the  opinion 
that  the  questions  of  variance  raised  at  the  close  of 
appellee's  case  were  also  waived  by  the  introduction 
by  appellant  o£  further  proof,  for  the  appelkne  then 
became  entitled  to  the  benefit  of  all  evidence  thereafter 
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introduced  by  appellant  and  by  appellee  in  rebuttal, 
and  after  that  additional  proof  had  been  introduced 
appellant  did  not  again  suggest  a  variance  between  the 
proof  and  the  declaration.  The  motion  to  direct  a 
verdict,  made  by  appellant  at  the  close  of  all  the  evi- 
dence, raised  the  legal  question  whether  there  was  any 
evidence  legally  tending  to  sustain  the  verdict.  Pate 
V.  Gus  Blair-Big  Muddy  Coal  Co.,  252  III  198.  If  there 
was  evidence  introduced  which  fairly  tended  to  make 
a  case  for  appellee,  then  the  motion  to  direct  a  verdict 
was  properly  denied,  regardless  of  what  the  opinion 
of  the  court  might  be  as  to  where  the  preponderance 
of  the  evidence  was.  lAhhy,  McNeil  d  lAhhy  v.  Cooky 
222  lU.  206;  Wilkinson  v.  Aetna  Life  Ins.  Co.,  240  111. 
205 ;  Adams  v.  Cleveland,  C,  C.  S  St.  L.  Ry.  Co.,  243 
HI.  191.  If  there  were  material  variances  between  all 
the  proof  and  each  count  of  the  declaration,  then  there 
would  be  an  entire  absence  of  proof  material  to  sustain 
the  verdict,  and  such  variances  could  be  presented 
under  a  motion  to  direct  a  verdict  at  the  close  of  all 
the  evidence,  because  there  would  be  no  proof  fairly 
tending  to  make  appellee's  case.  Chicago  Union  Trac- 
tion Co.  V.  Brethauer,  223  HI.  521.  We  shall  therefore 
consider  the  supposed  variances. 

The  lines  of  the  telephone  company  ran  north  and 
south  along  the  east  side  of  Tremont  street  across 
Fifth  street  and  other  streets.  Certain  high  potential 
wires  of  appellant  came  from  the  east  to  a  certain 
eross-arm  on  a  pole  of  appellant  on  Tremont  street 
at  Fifth  street,  and  certain  high  potential  wires  of 
appellant  came  from  the  south  to  another  cross-arm 
on  the  same  pole,  directly  beneath  the  one  first  men- 
tioned, and  each  of  these  wires  were  there  cut  off, 
and  each  wire  from  the  south  was  tied  to  a  wire  from 
the  east  on  the  cross-arm  above  it,  thus  forming  a 
continuous  line.  Two  of  the  four  counts  of  the  decla- 
ration charged  that  these  high  potential  wires  came 
from  the  south  and  at  Fifth  street  turned  to  the  west. 
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instead  of  saying,  as  the  fact  was,  that  they  turned  to 
the  east.  It  is  claimed  that  this  is  a  fatal  variance. 
It  is  obvious  that  it  was  a  simple  mistake  ip,  using  the 
word  **west**  instead  of  **east*'  in  said  two  counts 
of  the  declaration.  Our  attention  is  not  called  to  any 
place  in  the  record  where  this  variance  was  suggested 
in  the  court  below,  where  an  amendment  could  have 
been  made.  Appellant  knew  the  location  and  direction 
of  its  own  wires  and  was  not  misled.  Much  more 
serious  variances  were  disregarded  in  City  of  Joliet  v. 
Johnson,  71  111.  App.  423,  and  177  lU.  178.  The 
material  thing  in  that  respect  was  the  charge  that  the 
telephone  wire  upon  which  deceased  was  at  work  was 
directly  over  appellant's  high  potential  wires  on  said 
pole  at  the  time  he  was  killed,  alid  it  made  no  differ- 
ence as  to  appellant's  liability  for  his  death  whether 
it  then  turned  east  or  west.  This  variance  was  not 
material,  and  it  was  not  presented  in  the  trial  court. 

To  understand  the  other  alleged  variances  it  is  neces- 
sary further  to  describe  the  situation.  The  telephone 
company  had  a  messenger  wire  extending  north  and 
south  on  the  east  side  of  Tremont  street  and  under- 
neath it  a  cable,  which  cable  when  first  put  up  was  only 
temporarily  attached  to  the  messenger  wire.  On  the 
morning  in  question  deceased  was  traveling  along  said 
messenger  wire,  seated  underneath  that  wire  in  a  sad- 
die,  which  consisted  of  a  wide  strap  with  a  hook  at 
each  end,  each  fastened  over  the  messenger  wire. 
Deceased  seated  himself  in  this  loop  and  pulled  him- 
self along,  from  the  south  to  the  north  as  he  desired, 
and  as  he  went  along  he  permanently  fastened  the  cable 
to  the  messenger  wire  behind  him,  by  the  aid  of 
appliances  which  he  carried.  It  is  the  claim  of  appellee 
in  her  declaration  that  at  the  point  where  this  mes- 
senger wire  came  to  the  vicinity  of  appellant's  pole 
at  the  comer  of  Tremont  and  Fifth  streets,  the  mes- 
senger wire  was  directly  above  these  high  potential 
wires  and  that  the  weight  of  deceased,  about  145 
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pounds,  and  of  his  saddle  and  of  the  appUances  which 
he  carried,  caused  the  messenger  wire  to  sag  so  that 
when  he  reached  this  cro^s-arm  of  appellant  it  became 
reasonably  necessary  for  him  to  get  upon  said  cross- 
arm  in  getting  over  and  beyond  this  obstacle,  and  that 
he  thereby  came  in  contact  with  these  high  potential 
wires,  insuflBciently  insulated,  and  was  killed  by  the 
electric  current  thereon.  When  this  telephone  mes- 
senger wire  was  installed  there  were  underneath  it 
three  high  potential  wires  in  the  same  situation  as 
those  now  involved,  but  they  were  not  the  same  wires 
and  were  only  used  to  carry  a  high  potential  current 
m  the  nighttime  for  certain  arc  lights.  The  work  of 
a  lineman  like  deceased,  traveling  along  this  mes- 
senger wire  as  was  frequently  done,  was  not  rendered 
dangerous  in  the  daytime  by  the  presence  of  those 
three  wires  underneath  it,  because  they  were  used  only 
in  the  nighttime.  After  the  telephone  messenger  wire 
had  been  erected,  appellant  removed  those  three  arc 
light  wires  and  put  in  their  place  the  present  wires  to 
carry  a  high  potential  current  in  the  daytime  to  supply 
power  to  a  certain  factory.  This  created  a  dangerous 
condition  for  a  lineman,  if  he  should  come  in  con- 
tact with  said  wires  of  appellant  when  working  in  the 
daytime.  Deceased  had  never  been  along  this  mes- 
senger wire  or  over  this  cross-arm  until  this  morning. 
These  wires  of  appellant  were  in  the  street  under  a 
certain  ordinance  of  the  city,  section  3  of  which  was  as 
follows : 

**The  plant  and  appliances  for  furnishing  such  elec- 
tric Ughts  or  motive  power,  shall  be  so  constructed  as 
not  to  constitute  a  nuisance  or  unreasonable  annoyance 
to  the  inhabitants  of  this  city ;  or  to  interfere  with  the 
free  use  of  the  public  streets  or  alleys  of  this  city; 
and  the  whole  system  and  appliances  or  apparatus 
thereof  shall  be  so  constructed  and  be  of  such  kind 
and  character  as  to  be  safe  as  can  be  made  by  the  best 
known  method  of  construction,  and  that  all  poles  and 
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cross-arms  shall  be  so  set  and  painted  as  to  present  a 
neat  and  workmanlike  appearance.  ^  ^ 

Probably  in  attempted  compliance  with  this  provi- 
sion,  appellant  had  insulation  on  these  wires.  Each  of 
the  three  wires  from  the  east  were  womid  around  a 
glass  insulator  on  top  of  a  peg  on  the  cross-arm,  and 
the  wires  were  then  cut  off,  leaving  the  ends  exposed, 
and  the  same  was  true  of  the  wires  from  the  south, 
tied  to  the  cross-arm  next  underneath  the  top  cross- 
arm,  and  we  infer  from  the  evidence  that  the  con- 
necting wires  between  these  two  arms  were  not 
insulated.  It  is  the  claim  of  appellee  in  her  decla- 
ration that  this  insulation  was  insufficient  to  protect 
a  human  being  who  came  in  contact  with  it,  and  that 
deceased,  in  the  proper  discharge  of  his  duty,  got  upon 
one  of  these  cross-arms  in  an  effort  to  get  over  and 
beyond  these  high  potential  wires,  because  the  sag 
caused  by  his  weight  on  the  messenger  wire  brought 
him  so  far  down  that  it  was  necessary  for  him  to  get 
upon  the  cross-arm  in  order  to  get  over.  Appellant 
claims  that  the  proof  is  that  this  messenger  wire  was 
entirely  west  of  the  west  end  of  said  cross-arm,  so  that 
deceased  had  no  occasion  to  be  upon  it,  and  that 
appellant's  wires  were  properly  and  sufficiently  in- 
sulated, and  that  deceased,  for  some  purpose  of  his 
own,  got  upon  the  cross-arm  and  went  down  appellant's 
pole  to  the  ground,  and  came  up  again,  and  was  upon 
the  cross-arm  for  the  purpose  of  getting  back  into  his 
saddle,  when  he  received  the  charge  of  electricity  which 
killed  him ;  and  that  his  business  as  a  lineman  did  not 
call  him  there ;  and  that  he  was  either  a  trespasser  or 
a  mere  licensee,  to  whom  appellant  owed  no  duty ;  and 
that  it  therefore  made  no  difference  whether  it  had 
sufficient  or  any  insulation,  as  it  owed  him  no  duty  to 
protect  him.  The  claim  of  appellant  that  deceased 
went  down  the  pole  and  back  again  rests  upon  the 
evidence  of  one  Doy  that  he  saw  deceased  on  the  cross- 
arm  just  before  he  fell,  which  evidently  was  just  after 


Second  District — October,  1915.  125 

Smith  V.  Kewanee  Light  &  Power  tJo.,  196  111.  App.  118. 

he  had  received  the  fatal  charge  of  electricity.  He 
testified  in  chief  that  some  ten*minutes  before  that  he 
was  looking  out  from  a  blacksmith  shop  some  distance 
away  and  saw  deceased  about  four  feet  from  the 
ground  going  up  this  pole.  He  was  afterwards  recalled 
and  testified  that  deceased  was  an  entire  stranger  to 
him  and  he  did  not  know  that  it  was  deceased  whom  he 
saw  going*  up  the  pole,  nor  did  he  notice  how  the  man 
was  dressed  whom  he  saw  going  up  the  pole.  It  is  evi- 
dent that  it  was  a  mere  inference  on  his  part  that  the 
man  whom  he  saw  on  the  pole  near  the  ground  was 
the  man  whom  he  afterwards  saw  in  the  act  of  falling 
from  the  cross-arm.  We  are  not  prepared  to  hold  that 
if  deceased  did  descend  to  the  ground,  and  came  back 
again,  he  was  beyond  the  protection  of  this  ordinance. 
But  the  jury  were  not  required  to  believe  that  it  was 
deceased  whom  Doy  saw  four  feet  above  the  ground. 
There  were  circumstances  in  evidence  from  which  the 
jury  might  conclude  that  deceased  was  engaged  in 
getting  over  the  obstacle  of  this  cross-arm  and  had 
unhooked  one  end  of  his  saddle  to  enable  him  to  get 
upon  and  over  the  cross-arm.  There  was  a  burnt  place 
on  the  insulation  of  one  of  these  wires  indicating  the 
probable  place  where  deceased  came  in  contact  there- 
with. Because  of  that  evidence  tending  to  sustain  the 
charges  in  the  declaration,  the  court  could  not  hold 
that  there  was  a  variance  based  on  the  evidence  of 
Doy  alone,  but  was  required  to  leave  that  question 
to  the  jury,  as  was  done  in  several  instructions  given 
at  the  request  of  appellant.  There  was  evidence  fairly 
tending  to  show  that  this  messenger  wire  was  directly 
above  these  high  potential  wires,  and  passed  directly 
over  this  west  cross-arm,  and  that  the  insulation  on 
appellant's  wires  was  for  protection  against  the 
weather,  and  was  not  sufficient  to  protect  a  person 
who,  in  the  discharge  of  his  duty,  had  occasion 
to  be  where  he  might  come  in  contact  with  it.  The  evi- 
dence justified  the  conclusion  that  this  insulation  was 
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only  intended  to  protect  the  wires  from  the  weather, 
and  was  not  at  all  fitted  to  protect  a  person  who  might 
have  occasion  to  take  hold  of  the  wire,  and  that  it  was 
not  such  insulation  as  the  ordinance  called  for. 
Appellant  had  evidence  that  this  messenger  wire  was 
entirely  west  of  the  cross-arm,  and  not  over  it,  and  not 
above  its  wires,  and  that  its  insulation  was  sufficient. 
What  appellant  really  means  by  its  argument  on  this 
subject  is  that  its  evidence  on  those  subjects  was  much 
more  credible  than  that  produced  by  appellee^  and  that 
we  should  decide  that  the  great  preponderance  of  the 
evidence  favors  appellant  on  these  questions,  and  that 
because  thereof  the  judgment  should  be  reversed.  We 
are  satisfied  that  there  is  evidence  fairly  tending  to 
make  a  case  for  plaintiff  under  at  least  three  counts 
of  the  declaration.  Two  juries  found  the  issues  for 
appellee,  and  the  trial  judge  has  twice  approved  such 
a  verdict,  and  while  the  evidence  is  conflicting  we  do 
not  find  its  condition  such  as  to  warrant  us  in  again 
disturbing  that  conclusion. 

It  is  contended  that  the  court  erred  in  various  rul- 
ings upon  the  admission  of  testimony.  We  have  con- 
sidered these  questions  and  think  those  errors  are  not 
well  assigned.  Witnesses  who  had  had  considerable 
experience  in  work  of  this  kind  were  permitted  to  give 
their  opinions  on  various  questions,  both  as  to  the 
sufficiency  of  the  insulation  for  the  protection  of  human 
beings  and  as  to  the  distance  which  a  messenger  wire 
like  this  would  sag  nearly  half  way  between  the  tele- 
phone poles,  with  such  a  weight  as  was  placedi  upon  it 
by  deceased  and  his  appliances.  We  conclude  that 
they  were,  at  this  trial,  shown  to  be  sufficiently  qualified 
to  permit  them  to  answer  these  questions.  We  do  not 
hold  that  all  the  rulings  on  this  subject  were  absolutely 
correct,  but  that  they  were  sufficiently  correct  and  that 
no  reversible  error  is  contained  in  them. 

Complaint  is  made  of  instructions  given  at  the 
request  of  appellee  and  of  the  refusal  of  instructions 
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requested  by  appellant.  Instruction  No.  4  spoke  of  the 
duty  of  appellee  to  prove  **lier  case'^  and  of  *'tlie  evi- 
dence bearing  on  the  plaintiff's  case/'  without  telling 
the  jury  what  the  plaintiff's  case  was.  The  same 
criticisms  here  presented  were  discussed  in  Chicago 
City  Ry.  Co.  v.  Nelson,  215  111.  436,  where  a  liie 
instruction  was  sustained.  Like  instructions  were 
approved  in  Donley  v.  Dougherty,  174  111.  582 ;  Taylor 
V.  Fdsing,  164  111.  331 ;  Chicago  Consolidated  Traction 
Co.  V.  Schritter,  222  HI.  364 ;  Pier  son  v.  Lyon  S  Healy, 
243  IlL  370 ;  and  by  this  court  in  Devine  v.  Ryan,  115 
DL  App.  498,  and  Hammond  v.  Woodruff  &  Edwards 
Co.,  168  HL  App.  368.  Moreover,  instruction  No.  1, 
given  at  the  request  of  appellant,  contains  a  like  refer- 
ence to  plaintiff's  case  and,  if  there  was  any  error  in 
such  a  reference,  appellant  is  thereby  estopped  to  com- 
plain of  it.  Instruction  No.  3  for  plaintiff  was 
approved  in  substance  in  Commonwealth  Elec.  Co. 
V.  Rose,  214  111.  545.  Instruction  No.  7  was  on  the  sub- 
ject of  the  measure  of  damages  if  the  jury  found  for 
appellee.  It  is  objected  that  it  is  not  limited  to  the 
negligence  charged  in  the  declaration  and  that  it  does 
not  confine  the  jury  to  the  evidence.  The  instruction 
properly  made  no  reference  to  the  subject  of  neg- 
ligence. It  was  applicable  only  in  case  the  jury  had 
already  found  for  the  plaintiff  and  had  found  defend- 
ant negligent.  It  did  confine  the  jury  to  the  evidence. 
The  evidence  is  twice  referred  to  in  the  instruction. 
Complaint  is  made  of  instruction  No.  18  given  for 
appellee.  It  is  discussed  at  length  and  approved  ip 
Baltimore  d  0.  S.  W.  Ry.  Co.  v.  Then,  159  111.  535,  and 
is  approved  in  U.  8.  Brewing  Co.  v.  Stoltenherg,  211 
HL  531,  and  in  these  two  cases  many  other  cases  are 
cited  in  support  thereof.  Defendant's  instruction  No. 
2  refused,  ignored  the  question  of  safety,  and  ignored 
the  duty  imposed  upon  appellant  by  the  ordinance,  and 
ignored  the  change  which  appellant  had  made  in  the 
use  of  its  high  potential  wires  in  the  daytime  after  the 
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telephone  wires  had  been  installed.  Appellant's  re- 
fnsed  instruction  No.  5  ignored  its  dnty  under  the 
ordinance,  and  did  not  require  the  best  known  method 
of  construction,  which  the  ordinance  required  of  it. 
Moreover,  instructions  Nos.  9, 15  and  16,  given  at  the 
request  of  appellant,  fully  covered  the  point.  Appel- 
lant's refused  instructions  Nos.  6,  9  and  10  were 
sufficiently  covered  by  given  instructions.  Appellant's 
refused  instruction  No.  7  was  calculated  to  mislead  the 
jury.  Appellant's  refused  instruction  No.  8  was  as  to 
death  caused  by^mere  accident,  but  everything  possible 
by  which  this  death  could  be  attributed  to  mere 
accident  so  as  to  excuse  appellant  was  covered  by 
instructions  given  at  appellant's  request.  Appellant's 
refused  instruction  No.  10  was  covered  by  its  given 
instructions  Nos.  13  and  14,  and  its  refused  instruction 
No.  11  was  covered  by  its  given  instruction  No.  13. 
Appellant's  refused  instruction  Nos.  7,  8,  10  and  11 
were  not  in  every  respect  correct.  They  placed  upon 
deceased  a  higher  degree  of  care  than  the  law  imposed 
upon  him,  and  ignored  the  duty  appellant  owed  to  one 
in  his  position  and  performing  his  duty  on  the  tele- 
phone wires,  upon  which  particular  wires  at  that 
particular  place  the  deceased  had  never  been  before 
that  day. 

Appellee's  instruction  No.  18,  as  given  to  the  jury 
a  few  minutes  before  the  dinner  hour,  contained  the 
word  **died."  It  was  an  exact  reproduction  of  an 
instruction  which  had  been  approved  by  the  Supreme 
Court  in  U.  S.  Brewing  Co.  v.  Stoltenherg,  supra,  ex- 
cept that  the  latter  contained  the  word  *  *  killed ' '  instead 
of  the  word  **died."  When  the  jury  returned  to  the 
jury  room  after  dinner,  the  court,  at  the  request  of 
appellee 's  counsel,  had  the  instruction  brought  back  to 
the  court  room  in  the  presence  of  appellant's  counsel, 
and  changed  the  word  **died"  to  **Hlled"  and  again 
read  said  instruction  to  the  jury,  over  the  objection  of 
appellant.    It  is  not  contended  that  the  instruction  is 
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erroneous,  and  we  approve  the  court's  proceeding. 
Probably  the  amendment  was  not  necessary,  but  it 
was  a  proper  precaution,  properly  exercised,  and  we 
fail  to  see  that  appellant  could  be  harmed  by  a  second 
reading  of  a  correct  instruction.  We  find  no  reversible 
error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 


Daniel  J.  Doering,  Appellee,  v.  Peoria  ft  Pekin  Union 

Railway  Company,  Appellant 

Oen.  No.  6,033. 

t  IfAariB  AKD  8BBVART,  $  668^ — When  rule  and  ouaiom  to  he  oonr 
iidered  in  determkUng  the  question  of  negligence.  In  an  action  by  an 
employee  to  reoorer  for  injnries  claimed  to  have  been  received  throngh 
the  negligence  of  the  master,  the  rule  and  custom  prevaUing  in  the 
perfonnance  of  the  master's  bosiness  will  be  considered  in  determin- 
ing whether  the  employee  was  guilty  of  negligence. 

Z  Mastkb  and  sebvant,  S  751^ — when  contributory  negligence 
potion  for  fury.  In  an  action  by  an  employee  for  injuries  claimed 
to  have  been  received  through  the  master's  negligence,  it  is  a  question 
for  the  Jury  whether  in  view  of  an  existing  rule  and  custom  as  to  the 
performance  of  the  master^s  business,  the  employee  was  in  the 
exercise  of  due  care  for  his  own  safety. 

8.  Mastkb  Ain>  8EBVART,  $  465^ — when  nature  of  servanVs  employ- 
«ieiil  to  he  considered  in  determining  question  of  contributory  negli- 
(fence.  In  an  action  by  one  worldng  as  a  crossing  flagnuin  at  a  rail- 
roid  crossing  against  a  railroad  using  such  crossing  to  recover  for 
iojnries  by  being  struck  by  a  train  operated  by  such  railroad  com- 
pany at  the  crossing,  in  determining  whether  or  not  plaintiff  was 
snilty  of  contributory  negligence,  regard  must  be  liad  to  the  fact  of 
iiis  employment  at  the  crossing  by  defendant  to  ascertain  the  ap- 
proach to  the  crossing  of  trains  and  engines  and  to  warn  persons  of 
tbeir  approach. 

1  liASTKB  AHD  BSBVAiiT,  $  699*— 4^1^691  cvidcnce  shows  oontrihutory 
ugUgenee.  In  an  action  by  the  crossing  flagman  to  recover  for 
injuries  throu^  being  struck  by  a  train  at  the  crossing  where  the 
evidence  shows  that  the  train  was  in  sight  for  four  blodcs,  the 

*9m  nnaoto  Notes  DIaest,  Vols.  XI  to  XT,  and  CamalatlTe  Qtuurterlj,  same 
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weather  dear  and  the  time  of  the  accident  midday,  it  Is  anfficient  to 
show  that  plaintiff  did  not  properly  look  in  the  direction  from  whidi 
the  train  was  approaching. 

5.  Mastbb  aitd  8EBTANT,  $  699* — %ohen  servant  guttiy  of  oonirilm' 
iory  negUgenoe.  Where  the  evidence  shows,  in  an  action  by  a  cross- 
ing flagman  to  recover  for  injnrles  throng^  being  stmck  by  a  train 
at  the  crossing,  that  at  the  time  of  the  accident  he  was  neglecting 
the  dnty  which  he  was  stationed  there  to  perform  and  while  thus 
neglecting  his  dnty  received  the  alleged  injory,  which  he  would  not 
have  received  if  he  had  performed  his  dnty,  the  evidence  is  saffideot 
to  warrant  a  finding  of  his  contributory  negligence. 

Appeal  from  the  Circnit  Gonrt  of  Peoria  connty;  the  Hon.  Joeir  11. 
NisHAUS,  Jadge>  presiding.  Heard  in  this  court  at  the  October  term, 
1914.   Beversed  with  finding  of  facta   Opinion  filed  October  20, 191S. 

StevekSi  Millbb  &  EiLLiOTTy  f  OF  appellant 

Eyakb  &  EjVakSi  for  appellee. 

Mb.  Pbbbidinq  Jubticb  Dibbll  delivered  the  opinion 
of  the  court. 

Appellee,  a  crossing  flagman  on  Fulton  street  in  the 
City  of  Peoria,  was  struck  by  the  head  end  of  a  passen- 
ger car  of  appellant  being  driven  upon  said  crossing 
and  was  seriously  injur^,  and  brought  this  suit  to 
recover  damages  therefor,  and  filed  a  declaration  of 
three  original  and  two  additional  counts,  which  were 
sufficient  to  state  the  case  which  appellee  sought  to 
prove.  Appellant  filed  the  general  issue  and  there 
was  a  jury  trial,  and  appellee  had  a  verdict  for  $4,000. 
A  motion  by  appellant  for  a  new  trial  was  denied, 
judgment  was  entered  on  the  verdict  and  the  defendant 
below  appealed.  We  affirmed  the  judgment,  and  we 
granted  a  rehearing  to  enable  us  to  re-examine  the 
evidence,  and  we  have  carefully  examined  it  in  the 
record,  which  is  fuller  than  the  abstract. 

At  tiie  place  in  question  four  railroad  tracks  run 
northeasterly  and  southwesterly  in  the  City  of  Peoria 
below  a  bluff  and  near  the  river.    Fulton  street  crosses 

•See  nUnols  Not«s  Digest,  VoU.  XI  to  XV.  and  Cnmalatlve  Qmirteriy.  Mime 
topic  and  section  namber. 
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them  at  right  angles.  The  track  nearest  the  river  is 
the  Chioago-bonnd  track  of  the  Chicago,  Bock  Island  & 
Padfic  Railway  Company.  The  track  next  northwest 
of  that  is  the  Bock  Island  track  for  trains  coming  from 
Chicago.  These  are  called  the  outbound  and  inbound 
tracks.  The  third  track  to  the  northwest  is  the  main 
track  of  the  Peoria  &  Pekin  Union  Bailway  Company. 
The  track  nearest  the  bluff  is  the  freight  track  of  the 
Peoria  &  Pekin  Union  Bailway  Company.  On  the 
river  side  of  the  tracks,  just  southwest  of  Fulton 
street,  is  the  passenger  station  of  the  Bock  Island  road. 
About  four  blocks  southwest  is  the  union  station  which 
is  used  by  the  Peoria  &  Pekin  Union  Bailway  Com- 
pany. The  latter  road  operated  passenger  trains  from 
Fulton  street  to  Pekin,  a  number  of  miles  away.  These 
trains  were  made  up  at  the  union  depot,  four  blocks 
southwest,  with  the  engine  ahead  of  the  car  or  cars 
when  maMng  the  trip  to  Pekin,  and  then  were  backed 
up  to  Fulton  street  For  the  protection  of  the  train 
and  the  public,  there  was  upon  the  northeast  end  of 
the  car,  which  was  ahead  as  the  train  backed  up,  an 
air  brake  and  an  air  whistle  intended  to  be  operated 
by  the  brakeman  of  the  train,  whose  duty  it  was  to 
stand  on  the  advancing  end  of  said  train  as  it  backed, 
and  blow  the  whistle  to  warn  people  from  coming  upon 
the  track,  and  to  apply  the  air  brake  and  stop  the  train 
whenever  danger  required  it  and  when  the  place  was 
reached  where  it  was  to  stop.  That  railway  had  no 
depot  at  Fulton  street,  but  on  the  northwest  side  of 
its  main  track  and  southwest  side  of  Fulton  street  it 
had  a  platform  running  southwest  from  Fulton  street 
twenty  feet  or  more.  The  train  usually  consisted  of 
one  car  with  a  ladies'  compartment  in  the  northeast 
end,  a  baggage  room  in  the  middle,  and  a  smoking 
eompartment  in  the  southwest  end.  A  passenger  train 
was  due  to  leave  the  Bock  Island  station  just  southwest 
of  Fulton  street  at  one  o'clock  p.  m.,  each  day,  and  at 
the  same  time  this  train  for  Pekin  was  due  to  leave 
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from  this  platform  southwest  of  Fulton  street.  On 
Sunday,  April  14,  1912,  the  Bock  Island  train  left  on 
time,  and  almost  immediately  thereafter  the  Pekin 
train,  backing  up,  reached  Fulton  street  It  had  two 
cars  on  that  day.  Appellee  was  crossing  flagman  for 
all  the  tracks  on  Fulton  street  He  had  no  duty  to  stop 
or  signal  trains.  His  sole  duty  was  to  watch  for  coming 
trains  on  each  track  in  all  directions  and  to  warn 
foot  passengers  and  drivers  of  teams  and  Vehicles 
using  said  street  and  to  protect  them  from  coming 
trains.  He  had  a  rest  shanty  southeast  of  all  the 
tracks.  He  was  on  the  pay  roll  of  the  Bock  Island 
road,  and  was  paid  by  that  company,  but  appellant 
paid  the  Bock  Island  company  one-half  of  his  salary 
each  month.  He  was,  in  reality  the  servant  of  both 
companies.  So  far,  there  is  no  substantial  conflict  in 
the  testimony. 

In  many  other  respects  the  evidence  is  conflicting. 
As  a  single  example  thereof,  some  witnesses  testified 
that  at  the  time  of  the  accident  the  train  backed 
substantially  all  the  way  across  Fulton  street,  and  then 
pulled  forward  until  tiiie  rear  of  the  car  was  at  the 
southwest  line  of  Fulton  street  Other  witnesses  testi- 
fied that  the  car  was  backed  to  about  the  middle  of 
Fulton  street,  and  was  then  pulled  forward.  The 
engineer  is  very  positive  that  the  northeast  end  of  the 
train  only  readied  the  line  of  Fulton  street.  The  evi- 
dence warranted  the  jury  in  finding  that  the  flagman 
was  struck  when  he  was  about  the  middle  of  Fulton 
street,  and  that  the  train  went  some  further  than 
that  Appellee  and  some  other  witnesses  heard  no 
bell  ringing,  but  at  least  three  witnesses  swore  that 
there  was  an  automatic  bell  upon  the  engine  at  the 
rear  of  this  train  as  it  was  pushed  northeast,  and  that 
the  automatic  bell  was  started  to  ringing  before  the 
train  started  from  the  union  station,  and  did  not  stop 
until  after  this  accident  Appellee  flagged  the  cross- 
ing when  the  Bock  Island  train  went  northeast.    He 
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Be&aiB  to  have  gone  over  to  the  northwest  side  of  all 
the  tracks  and  then  started  back  towards  his  shanty 
and,  at  the  time  he  was  struck,  was  facing  to  the  north- 
east, and  perhaps  standing  still.  He  was  able  to  tell 
about  how  far  the  Bock  Island  train  had  gone  np  the 
track.  The  proof  also  shows  that  a  Bock  Island  train 
from  Chicago  had  been  due  some  twelve  or  fourteen 
mmutes  and  had  not  arrived.  It  was,  in  fact,  twenty- 
five  minutes  late,  but  there  is  nothing  to  show  that 
appellee  knew  that  fact  It  is  quite  possible  he  was 
looking  northeasterly  watching  for  that  past  due  train. 
His  left  hip  was  struck  by  the  comer  of  the  step  on  the 
river  side  of  the  advancing  car.  He  was  whirled 
around  facing  the  car  a  little  back  of  the  steps,  and 
threw  his  hands  up  against  the  car  to  avoid  being 
thrown  under  it,  and  then  fell  down. 

The  proof  by  appellee  and  his  witnesses  tended  to 
show  that  as  that  train  approached  and  reached  Ful- 
ton street  there  was  no  one  on  the  front  end  of  that 
advancing  car  and  no  one  operating  the  air  whistle  or 
air  brake,  and  that  they  were  not  operated.  The 
brakeman  whose  duty  it  was  to  operate  it  had  left  the 
employ  of  appellant  some  five  months  before  the  trial, 
and  appellant  did  not  produce  him  nor  show  its  inabil- 
ity to  do  so.  The  conductor  testified  that  he  stood  in 
the  door  of  the  car,  that  the  brakeman  was  at  his  post 
Boimding  the  air  whistle  and  ready  to  apply  the  air 
brake,  and  that  he  saw  appellee  on  the  crossing  far 
enough  away  from  the  line  of  the  approaching  car  so 
as  to  be  in  a  place  of  safety  and  then  turned  his  atten- 
tion to  the  passengers  standing  in  the  street  on  the 
other  side  of  the  track  so  as  to  see  that  they  did  not 
run  any  risk  of  being  hurt.  Appellant  drew  out  of 
the  appeUee  on  cross-examination,  and  without  objec- 
tion, that  the  conductor  came  to  see  him  the  next  day 
after  the  accident,  and  told  him  that  "we*'  (evidently 
meaning  the  conductor  and  brakeman)  "were  in  the 
end  of  the  car  talking."    Appellee's  son  testified  in 
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rebuttal,  by  way  of  impeachment  of  the  conductor, 
that  on  the  next  day  after  the  accident  the  conductor 
called  upon  him  at  Ms  place  of  business,  and  in  answer 
to  questions  told  him  that  at  the  time  of  the  accident 
he,  the  conductor,  was  in  the  passenger  car  counting 
his  tickets  and  change,  and  that  he  did  not  know  where 
the  brakeman.  was.  The  conductor  admitted  that  he 
had  these  interviews,  but  denied  both  of  these  state- 
ments. No  one  but  the  conductor  testified  that  the 
brakeman  was  at  his  post  of  duty,  as  the  car  was 
pushed  backward.  For  all  that  we  know,  the  jury  may 
have  believed  appellee  and  his  son  and  may  have  dis- 
believed the  denial  of  the  conductor,  and  may  have 
believed  that  on  the  day  after  the  accident  the  con- 
ductor excused  it  by  saying  to  the  son  that  he  did  not 
know  where  the  brakeman  was  at  the  time  of  the 
accident,  as  he,  the  conductor,  was  in  the  car  counting 
his  tickets  and  change ;  and  may  have  believed  that  he 
excused  himself  to  the  father  on  the  ground  that  both 
he  and  the  brakeman  were  inside  the  coach  talking. 
They  therefore  may  have  believed,  from  this  impeach- 
ment of  the  conductor  and  from  the  unexplained 
absence  of  the  brakeman  from  the  trial,  that,  in  fact, 
the  brakeman  was  not  at  his  post  of  duty,  and  was  not 
sounding  the  air  whistle  nor  in  readiness  to  apply  the 
air  brake. 

It  is  established  by  evidence  introduced  by  both  sides 
that  the  rule  and  requirement  of  appellant  was  that 
the  train  should  be  stopped  at  the  southwest  side  of 
Fulton  street,  but  that  in  actual  operation  the  train- 
men did  often  run  the  car  to  the  middle  or  the  upper 
side  of  Fulton  street,  and  that  appellee  knew  this. 
There  is  nothing  to  show  that  when  the  car  had  been 
so  run  on  to  Fulton  street  it  had  not  been  protected 
by  a  brakeman  with  an  air  brake  and  an  air  whistle, 
as  the  custom  required. 

The  question  what  the  rule  was  and  what  the  custom 
was  at  that  place  bears  both  upon  the  allegation  that 
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appellant  was  guilty  of  negligence  in  the  manner  in 
which  this  car  was  pushed  across  Fulton  street,  and 
also  on  the  question  whether  appellant  was  in  the 
exercise  of  due  care  for  his  own  safety.  We  do  not 
doubt  that  the  jury  were  warranted  in  finding  that 
appellant  was  guilty  of  the  negligence  charged.  It  has 
been  frequently  recognized  by  the  courts  of  this  State 
that  the  rule  and  custom  prevailing  is  to  be  considered 
in  determining  whether  an  employee  is  negligent. 
Pennsylvania  Co.  v.  Stoelke,  104  IlL  201 ;  North  Chi- 
cago St.  Ry.  Co.  V.  Irwin,  202  IlL  345;  Chicago  City 
Ry.  Co.  V.  Lowitz,  218  HI.  24 ;  Franey  v.  Union  Stock 
Yard  S  Transit  Co.,  235  HI.  522 ;  Sturm  v.  Consolidated 
Coal  Co.,  248  HI.  20,  28,  29.  These  cases  also  show 
that  it  is  a  question  of  fact  for  the  jury  whether  in 
view  of  the  existing  rule  and  custom,  the  injured 
servant  was  in  the  exercise  of  due  care  for  his  own 
safety. 

But  in  deciding  whether  appellee  was  in  the  exercise 
of  due  care  for  his  own  safety  or  was  guilty  of  neg- 
ligence which  materially  contributed  to  his  injury,  it 
is  further  to  be  considered  that  he  was  placed  upon 
that  crossing  by  the  railroad  companies  as  a  pre- 
eantion  added  to  the  statutory  signals  of  bell  and 
whistle  and  added  to  the  air  whistle  and  air  brakes 
on  the  end  of  the  advancing  car.  He  owed  his 
employers  the  duty  to  ascertain  the  approach  to  that 
crossing  of  all  trains  and  engines,  and  to  give  timely 
warning  and  signals  to  stop  to  all  foot  passengers  and 
to  the  drivers  of  all  vehicles  that  a  train  or  an  engine 
was  approaching.  At  and  just  before  appellee  was 
stm^  by  the  train  there  were  persons  at  that  street 
intending  to  become  passengers  on  that  train.  Appellee 
testified  that  they  were  near  a  saloon  beyond  the  fourth 
track.  The  conductor  testified  that  they  were  on  the 
street  just  beyond  the  third  track.  There  were  also 
two  p^estrians  coming  up  Fulton  street  from  the 
southeast  and  already  on  the  Bock  Island  tracks.    All 
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these  people  were  entitled  to  warning  from  appellee 
that  this  train  was  approaching.  Appellant  was 
entitled  to  have  appellee  ascertain  the  approach  of  this 
train  and  give  warning  to  the  people  on  the  street. 
If  a  traveler  on  the  street  had  been  hit  by  this  car,  it 
would  have  been  proof  of  negligence  by  the  railway 
company  that  this  flagman  did  not  see  tiiis  approach- 
ing car  and  did  not  warn  such  traveler  by  the  timely 
display  of  his  flag  and  otherwise.  Chicago,  St.  L.  S  P. 
B.  Co.  V.  Hutchinson,  120  HI.  587 ;  Chicago  <t  A.  R.  Co. 
V.  Adler,  129  HL  335 ;  Chicago,  R.  I.  dt  P.  Ry.  Co.  v. 
Clough,  134  111.  586;  Chicago  dt  A.  R.  Co.  v.  Blatd,  175 
HI.  183 ;  Carlin  v.  Grand  Trunk  Ry.  Co.,  243  HI.  64.  This 
is  not  the  case  of  a  servant  of  a  railway  company  upon 
and  about  the  tracks  to  perform  some  other  duty  and 
with  a  right  to  rely  upon  the  railway  company  to  give 
all  statutory  and  customary  signals  while  he  is  per- 
forming that  other  duty.  This  was  one  of  the  servants 
of  the  railway  company  whose  duty  it  was  to  ascertain 
the  approach  of  the  train  and  give  signals  therefor. 
He  entirely  failed  to  perform  that  duty.  The  train 
was  in  sight  for  four  blocks.  He  could  not  fail  to  see 
it  if  he  looked,  for  the  weather  was  clear  and  the  time 
was  midday.  Under  these  circumstances  the  fact  that 
he  did  not  see  it  proves  conclusively  that  he  did  not 
properly  look  in  that  direction.  It  has  been  held  that 
under  such  circumstances  a  person  upon  whom  such  a 
duty  rested  cannot  recover  for  an  injury  to  himself 
which  he  would  not  have  received  if  he  had  performed 
his  duty.  Ruane  v.  Lake  Shore  d  M.  S.  Ry.  Co.,  64  111. 
App.  359;  Loettker  v.  Chicago  City  Ry.  Co.,  150 
111.  App.  69 ;  Shea  v.  Chicago  &  0.  P.  El.  R.  Co.,  183 
HL  App.  380.  In  Clark  v.  Boston  <&A.R.  Co.,  128  Mass. 
Ij  a  flagman  was  injured  under  circumstances  similar 
to  those  in  this  case  and  sued  his  employer  for  dam- 
ages and  the  trial  judge  directed  a  verdict  for  the 
defendant,  and  that  ruling  was  sustained.  It  was 
there  said  that  the  plaintiff  undertook  to  perform  a 


Second  District — Octobeb,  1915.  137 


The  People  v.  Herbert,  196  111.  App.  137. 


duty,  and  neglected  his  duty,  and  while  thus  neglecting 
his  duty  he  received  the  alleged  injury ;  that  he  simply 
failed  to  see  what  it  was  his  duty  to  see  and  failed  to 
gite  the  notice  he  was  there  to  give,  and  that  he  had 
no  cause  of  action.  In  the  case  at  bar  it  is  our  opinion 
that  no  jury  could  reasonably  find  otherwise  than  that 
appellee  was  not  in  the  exercise  of  due  care  for  his 
own  safety,  but  was  negligent  and  failed  to  perform 
the  duty  he  owed  appellant,  and  would  not  have  been 
injured  if  he  had  performed  that  duty,  and  that  his 
negligence  materially  contributed  to  the  injury  for 
which  this  suit  is  brought.  The  judgment  is  therefore 
reversed. 

Reversed  with  finding  of  facts. 

Mb.  Justiob  Niehaus  took  no  part. 

finding  of  facts  to  be  incorporated  in  the  judgment. 

We  find  from  the  evidence  that  appellee  was  not  in 
the  exercise  of  due  care  for  his  own  safety,  and  failed 
to  perform  the  duty  he  owed  to  appellant;  that  he 
would  not  have  been  injured  if  he  had  performed  that 
duty;  that  he  was  negligent  and  that  his  negligence 
materially  contributed  to  the  injury  for  which  this  suit 
was  brought,  and  that  he  therefore  has  no  cause  of 
action  against  appellant  for  said  injuries. 


The  People  of  fhe  State  of  Illinois,  Defendant  in  Error, 
v.  BUchael  A.  Herbert,  Plaintiff  in  Error. 


Oen.  No.  6,067.  (Not  to  be  reported  in  full.) 

Snor  to  the  Cotinty  Court  of  Boone  county ;  tbe  Hon.  William 
C  DiWoiir,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
19U.   Affirmed.    Opinion  filed  October  20,  1915. 
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Statement  of  the  Case. 

Information  by  the  People  of  the  State  of  Illinois 
against  Michael  A.  Herbert  and  William  Peck,  con- 
taining thirteen  counts,  wherein  they  were  charged 
with  selling  intoxicating  liquors  in  the  Town  of  Belvi- 
dere  when  the  same  was  anti-saloon  territory.  The 
defendants  pleaded  not  guilty  and  were  tried  by  a 
jury.  During  the  trial  the  information  was  quashed 
as  to  the  defendant  Pec^  Defendant  Herbert  was 
found  guilty  as  charged  in  counts  1,  4  and  8  of  the 
information.  He  moved  for  a  new  trial  and  in  arrest 
of  judgment  and  those  motions  were  denied.  He  was 
fined  $100  imder  each  of  said  three  counts  and  sen- 
tenced to  imprisonment  in  the  county  jail  for  twenty 
days  under  the  first  count,  for  ten  days  under  the 
fourth  count,  and  for  ten  days  under  the  eighth  count, 
which  the  judgment  recites  makes  **a  total  of  forty 
consecutive  days,*'  and  was  committed  to  the  county 
jail  until  the  fine  and  costs  were  paid  at  the  rate  of 
$1.50  per  day  for  each  day's  work  in  the  workhouse 
of  the  county,  or  imtil  otherwise  legally  discharged, 
and  it  was  ordered  that  defendant  so  work  accordingly 
and  that  his  commitment  and  work  for  nonpayment  of 
fine  and  costs  begin  at  the  expiration  of  said  forty 
days'  jail  sentence.  To  reverse  this  judgment,  de- 
fendant Herbert  prosecutes  this  writ  of  error. 

There  was  proof  that  defendant  Herbert  had  se- 
cured two  Federal  licenses  for  retailing  liquor  at  two 
different  places. 

Defendant  contended  that  as  the  only  proof  of  his 
guilt  was  the  evidence  of  two  detectives  which  was 
contradicted  by  his  evidence  and  that  of  his  clerk,  the 
evidence  was  evenly  balanced  and  a  conviction  should 
not  stand. 

For  the  People  there  was  evidence  that  defendant 
had  been  a  saloonkeeper  before  the  territory  became 
dry  and  that  thereafter  he  did  business  over  the  same 
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bar  and  with  the  same  appliances.  While  defendant 
claimed  to  be  selling  only  soft  drinks,  his  testimony 
showed  that  he  had  bought  a  very  large  quantity  of 
beer  which  he  kept  in  the  basement  of  his  place  of 
business.  He  testified  that  beer  had  been  prescribed 
for  a  disease  from  which  he  suffered  and  that  he  used 
this  only  at  home  and  for  himself,  his  wife  and  her 
sister.  He  also  gave  an  estimate  of  the  number  of 
bottles  bought  and  the  number  so  used  and  the  num- 
ber left  on  hand  at  the  time  of  his  indictment,  which 
estimate  left  more  than  1,000  bottles  unaccounted  for. 

William  L.  Pierce  and  Douglas  Pattison,  for  plain- 
tiff in  error. 

Patrick  H.  0*Donnell  and  David  R.  Joslyn,  for 
defendant  in  error. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court 

Abstract  of  the  Decision. 

1.  CuicnfAL  £AW,  §  449^ — when  question  as  to  method  of  procuring 
jwry  not  preserved  for  revUw.  Where  the  bUl  of  exceptions  faUs  to 
iliow  how  the  Jury  were  drawn  or  gammoned  or  that  there  was  any 
error  in  that  respect,  merely  showing  that  one  or  more  jurymen  were 
called  into  the  Jury  box  from  the  bystanders,  and  the  points  in  writing 
filed  by  defendant  with  his  motion  for  a  new  trial  and  with  his 
motion  in  arrest  of  Judgment  do  not  include  anything  on  the  subject, 
the  question  of  the  method  of  procuring  a  jur-  is  not  preserved  for 
leriew. 

2.  Gbui INAL  LAW,  $  541^ — When  exclusion  of  evidence  not  ground 
for  reversoL  On  an  information  for  selling  liquor  in  anti-saloon  terri- 
tory possible  error  of  the  court  in  refusing  to  permit  defendant  to 
explain  why  he  procured  Federal  license  for  retailing  liquor  in  such 
territory  is  not  ground  for  reversal  where  he  was  afterwards  per- 
mitted to  make  fuU  explanation.  * 

3.  Ihtoxicatino  uquobs,  §  151^ — when  verdict  in  prosecution  for 
(HeffiU  sale  not  against  weight  of  evidence.  On  an  information  for 
Belling  liquor  in  anti-saloon  territory,  the  verdict  Is  not  against  the 
weight  of  the  evidence  merely  because  the  sole  proof  of  defendant's 

*8t«  niinols  Notes  DlcMt,  Vols.  XI  to  XY,  and  Cumiilatlve  Quarterly,  fame 
t«9lc  and  tectloa  number. 
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guilt  was  the  evidence  of  two  detectives  which  was  wholly  contra- 
dicted by  the  evidence  of  defendant  and  his  clerk. 

4.  INTOZICATINO  UQU0B8,  §  151* — When  evidence  aufflcient  to  •up- 
port  finding  of  sale  in  anti-saloon  territory.  Evid^ice  on  an  informa- 
tion for  selling  intoxicating  liquors  in  anti-saloon  territory  examined 
and  held  to  support  a  verdict  of  guilty. 

5.  iNToxioATiNo  LIQU0B8,  $  168* — tohen  instruction  as  to  effect  of 
issuance  of  Federal  receipt  proper.  On  an  information  for  selling 
intoxicating  liquors  in  anti-saloon  territory,  an  instruction  that  the 
issuance  of  an  internal  revenue  special  tax  stamp  or  receipt  hy  the 
United  States  to  any  person  as  a  retail  dealer  in  liquors  or  In  malt 
liquor  at  any  place  in  anti-saloon  territory  is  prima  fade  evidence 
of  the  sale  of  intoxicating  liquor  by  such  person  at  such  place  or  at 
any  place  of  business  of  such  person  within  anti-saloon  territory 
where  such  receipt  is  posted,  provided  a  sale  of  liquor  of  any  kind  Is 
proven  beyond  a  reasonable  doubt,  regardless  of  the  kind  of  liqnor 
sold,  is  not  improper  for  failure  to  require  not  only  the  issuance  of 
such  receipt  but  its  posting  at  his  place  of  business,  where  the  instmc- 
tion  follows  the  language  of  the  statute  and  defendant  causes  the 
court  to  give  a  second  instruction  for  him  to  the  same  effect  whidi 
does  not  require  the  posting  of  such  notice. 

6.  Gbiminal  law,  §  558* — when  error  in  giving  or  refusing  instruc- 
tions not  ground  for  reversal.  Even  though  the  rulings  upon  the 
giving  or  refusing  of  instructions  are  subject  to  criticism,  yet  if  the 
jury  were  sufficiently  and  fully  instructed  when  all  the  instructions 
given  are  takoi  into  consideration,  such  ruling  is  not  ground  for 
reversaL 


The  People  of  the  State  of  Illinois,  Defendant  in  Error, 
V.  Walter  Eraose,  Plaintiff  in  Error. 

Gen.  No.  6|070. 

L  Gbiminal  law,  S  219* — when  failure  of  prosecution  to  furnish 
names  of  witnesses  harmless.  In  an  indictment  for  unlawful  soling 
of  liquor  on  Sunday,  the  refusal  of  the  State's  Attorney  to  furnish 
to  defendant  information  as  to  the  place  of  residence  of  witnesses 
indorsed  on  the  indictment  is  harmless,  where  defendant's  counsel 
had  full  opportunity  through  the  presence  of  such  witnesses  at  oth«r 
trials  in  the  same  court  to  investigate  or  interview  them  before  the 
taking  of  proofs  in  defendant's  case  began. 

•See  nUnole  Note*  Dtreet,  Vole.  XI  to  XT,  and  ComnlatlTe  Qmuterlx,  miib^ 
topic  Mid  section  namber. 
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2.  GonnirDAiTCE,  §  84* — tohen  affldavit  for  continuance  on  ground 
of  absence  of  witness  insufficient.  Where  application  is  made  for  a 
continiiance  because  of  the  absence  of  a  material  witness  who  is  oat 
of  the  State  and  beyond  the  reach  or  process  of  the  court,  it  is  neces- 
sary that  the  affldavit  show  the  grounds  of  a  reasonable  expectation 
tliat  the  absent  witness  will  return  to  the  State  by  the  next  term  of 
the  court  and  that  it  deny  defendant's  guilt  in  positive  terms. 

S.  JXJBT,  §  47* — when  names  of  women  properly  omitted.  The 
names  of  women  voters  in  the  several  towns  are  properly  omitted  by 
the  county  board  in  making  its  lists  of  jurors. 

4.  InroziOATiNo  liquors,  §  130* — what  degree  of  proof  essential 
in  prosecution  for  unlawful  sale.  To  convict  one  on  an  indictment 
for  selling  intoxicating  liquor  on  Sunday,  it  is  not  sufflci^it  that  the 
Joiy  find  that  the  defense  was  fabricated,  but  before  the  defendant 
can  be  found  guilty  his  guilt  must  be  established  beyond  a  reasonable 
doobt 

5b  iHTOXiCATuro  IJQU0B8,  $  147* — When  evidence  insufftdent  to 
show  unlawful  sale.  On  an  indictment  for  selling  intoxicating  liquor 
OD  Sunday,  evidence  examined  and  held  insufficient  to  show  that 
defendant  was  guilty  of  the  offense  charged. 

Error  to  the  County  Court  of  Lake  county;  the  Hon.  David  T. 
Siaunr,  Judge,  presiding.  Heard  in  this  court  at  the  April  term,  1915. 
Reversed  and  remanded.    Opinion  filed  October  20,  1915. 

E.  V.  Obvis  and  Jambs  G.  Welch,  for  plaintiff  in 
error, 

B.  J.  Dadt  and  E.  M.  Buntabd,  for  defendant  in 
error. 

Mb.  Pbbsidino  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Walter  and  Stephen  Krause  were  jointly  indicted 
by  the  grand  jury  of  Lake  county  for  unlawfully  sell- 
ing liquor  on  Sunday,  The  case  was  certified  to  the 
County  Court  for  process  and  trial.  The  indictment 
was  afterwards  fwlle  pressed  as  to  Stephen  Krause. 
After  certain  preliminary  matters  there  was  a  change 
of  venue  from  the  county  judge  of  Lake  county,  and 
another  judge  took  charge  of  and  tried  the  case. 

Defendant  was  convicted  by  a  jury  under  the  fifth, 

*8m  nUiMiis  Notes  Dlyett,  Volt.  XI  to  XV,  and  CiuniilatlTe  Qnarterljr.  Mune 
topic  and  section  munber. 
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sixth  and  seventh  counts  of  the  indictment  and  was 
fined  thereunder,  and  was  ordered  imprisoned  to  work 
out  the  fiiie  if  it  was  not  paid,  and  has  sued  out  this 
writ  of  error  to  review  that  judgment. 

There  was  a  motion  for  a  bill  of  particulars  and  the 
State's  Attorney  filed  a  bill  of  particulars,  giving  the 
dates  be  would  rely  upon.  The  defendant  moved  for 
a  more  specific  bill  of  particulars  and  this  motion  was 
denied.  The  affidavit  for  the  bill  of  particulars  stated 
that  the  affiants  had  endeavored  to  learn  as  much  as 
possible  about  T.  W.  Toungs  and  W.  P.  Youngs,  the 
only  witnesses  whose  names  were  indorsed  upon  the 
back  of  the  indictment,  and  that  defendant  was  in- 
formed that  they  were  detectives  and  would  testify 
against  defendant ;  that  in  fact  said  witnesses  did  not 
buy  any  intoxicating  liquor  of  defendant;  that  de- 
fendant did  not  know  where  said  witnesses  resided 
and  had  applied  to  the  State's  Attorney  for'  their 
place  of  residence  and  the  State's  Attorney  had  re- 
fused to  furnish  that  to  them.  We  are  of  opinion 
that  the  State's  Attorney  should  have  been  required 
to  furnish  the  defendant  with  the  place  of  residence 
of  said  witnesses,  so  that  the  defendant  might  be  able 
to  interview  said  witnesses,  or  to  investigate  their 
character  and  standing,  before  the  trial.  But  it  ap- 
peared during  the  trial  that  prior  to  the  trial  of  this 
case  at  least  two  other  cases  against  saloon  keepers 
for  like  offenses  had  been  tried  in  the  same  court, 
and  that  these  two  witnesses  had  testified  for  the  Peo- 
ple in  those  cases  and  that  the  attorneys  for  the  de- 
fendant here  knew  what  they  had  testified  to  in  those 
other  cases  and  therefore  knew  what  it  was  necessary 
for  them  to  know  about  said  witnesses  in  order  to  pre- 
pare for  this  trial.  How  long  those  trials  occurred 
before  this  does  not  appear,  but  this  trial  began  on 
July  3, 1914,  and  was  then  adjourned  to  July  7th,  and 
the  impanelment  of  the  jury  was  not  completed  until 
July  7th,  so  that  defendant's  counsel  had  full  oppor- 
tunity to  investigate  or  interview  said  witnesses  before 
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the  taking  of  proofs  in  this  case  began.  Therefore  we 
conclude  that  defendant  was  not  harmed  by  the  failure 
to  famish  him  with  the  residence  of  those  witnesses. 

Defendant  moved  for  a  continuance  because  of  the 
absence  from  the  State  of  Charles  Moore,  Charles 
Murphy  and  Fred  Brown,  alleged  to  be  material  wit- 
nesses for  defendant.  Among  the  dates  stated  in  said 
bill  of  particulars  were  April  19,  April  26  and  May 
3, 1914.  The  affidavit  stated  that  T.  W.  Youngs  and 
W.  F.  Youngs  would  testify  for  the  People  that  they 
purchased  intoxicating  liquor  of  the  defendant  on  those 
three  dates,  which  were  Sundays,  and  that  they  en- 
tered the  place  of  business  of  defendant  in  North  Chi- 
cago on  those  days  and  bought  intoxicating  liquor  of 
defendant  and  his  bartender ;  that  Fred  Brown  would 
testify  that  on  Sunday,  April  19,  1914,  he  tried  to 
enter  the  place  of  business  of  defendant  but  the  door 
was  locked  and  no  one  was  in  it;  that  upon  starting 
to  go  away,  he  saw  T.  W.  Youngs  in  the  vicinity  and 
knew  hiTn  to  be  a  detective,  and  saw  him  go  to  the  door 
of  defendant's  premises  and  try  to  get  in,  but  that  he 
was  unable  to  get  in ;  that  he  thereupon  watched  T.  W. 
Youngs  and  W.  F.  Youngs  and  followed  them  from 
place  to  place  in  hopes  of  finding  a  place  where  he. 
Brown,  could  get  a  drink  of  intoxicating'^  liquor ;  that 
he  knew  that  said  T.  W.  Youngs  and  W.  F.  Youngs  did 
not  enter  defendant's  premises  on  that  day  and  did 
not  buy  intoxicating  liquor  from  him  or  his  employee ; 
that  Charles  Murphy  will  testify  that  on  Sunday,  April 
26, 1914,  he  met  T.  W.  Youngs  and  W.  F.  Youngs  in 
North  Chicago  and  saw  them  attempt  to  enter  de- 
fendant's place  of  business  and  observed  them  through- 
out the  time  they  were  in  North  Chicago  and  that  they 
did  not  enter  defendant's  place  of  business;  that 
Charles  Moore  will  testify  that  on  Sunday,  May  3, 
1914,  he  was  in  North  Chicago  and  saw  T.  W.  Youngs 
and  W.  F.  Youngs  endeavoring  to  open  the  door  of 
defendant's  saloon  but  that  they  failed  and  left  the 
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prenuses,  and  that  he,  Moore,  then  tried  the  door  and 
was  unable  to  enter  the  premises;  and  that  on  a  cer- 
tain later  date  named  and  at  a  place  named,  in  a  con- 
versation between  Moore  and  T,  W,  Youngs,  the  lat- 
ter stated  to  Moore  that  he  had  not  been  able  to  enter 
the  premises  of  defendant  on  any  of  the  Sundays, 
and  he  asked  Moore  to  take  him  over  the  next  Sunday, 
so  that  he  could  get  a  drink  from  defendant  and  others. 
This  evidence  would  have  been  very  material  on  the 
trial  of  this  case.  The  afiSdavit  further  stated  that 
the  testimony  of  T.  W.  Youngs  and  W.  F.  Youngs  is 
false  and  that  the  testimony  of  Moore,  Murphy  and 
Brown  is  true ;  that  defendant  had  no  other  witnesses 
who  would  testify  as  to  said  facts ;  that  these  witnesses 
were  no ts  absent  by  his  procurement  or  by  the  procure- 
ment of  any  one  connected  with  the  case ;  that  they  are 
at  Des  Moines,  Iowa;  that  Brown  and  Moore  would 
return  about  August  1,  1914,  and  Murphy  about  Sep- 
tember 1, 1914.  This  affidavit  is  defective.  In  case  of 
an  application  for  a  continuance  because  of  the  absence 
of  a  material  witness  who  is  out  of  the  State  and  be- 
yond the  reach  of  the  process  of  the  court,  it  is  neces- 
sary to  show  the  grounds  of  a  reasonable  expectation 
that  the  absent  witness  will  return  to  the  State  by  the 
next  term  of  court.  Euhanks  v.  People,  41  111.  486; 
Perteet  v.  People,  70  111.  171 ;  Wilhelm  v.  People,  72  111. 
468 ;  Dacey  v.  People,  116  HI.  555.  Defendant  did  not 
state  in  his  affidavit  that  these  witnesses  told  him  that 
they  would  return  by  the  dates  named.  If  they  did  not 
tell  this  to  him  but  to  some  other  person,  then  the  affi- 
davit of  that  other  person  should  have  been  produced. 
Moreover  the  affidavit  did  not  deny  the  guilt  of  defend- 
ant in  positive  terms.  We  therefore  conclude  that  it 
was  not  error  to  deny  the  continuance.  Nevertheless, 
as  the  delay  would  only  have  been  for  about  two 
months,  we  think  the  trial  judge,  in  the  exercise  of  a 
wise  discretion,  might  well  have  postponed  the  trial 
beyond  the  dates  named. 
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Defendant  moved  to  challenge  the  array,  which  was 
denied,  and  then  moved  to  quash  the  venire,  which  was 
also  denied.  The  grounds  of  these  motions  were  that 
the  county  board,  in  making  its  list  of  jurors  in  the 
preceding  September,  pursuant  to  section  1  of  the 
Jury  Act  (J.  &  A.  ^6831),  did  not  take  into  account  the 
women  in  the  several  towns  who  were  voters,  and  did 
not  make  a  list  of  at  least  one-tenth  of  the  legal  voters 
of  each  town,  when  the  women  are  counted  as  voters. 
Women  are  not  legal  voters  on  all  subjects,  but  have 
a  Ihnited  right  to  vote.  We  are  of  opinion  that 
the  names  of  women  who  could  vote  on  certain  subjects 
in  the  respective  towns  were  properly  omitted  from 
consideration  in  making  up  the  list. 

Defendant  owned  a  double  building  facing  east  in 
North  Chicago.  The  south  half  thereof  was  a  single 
room  used  as  a  saloon  by  defendant  and  had  a  bar  on 
the  north  side  of  the  front  part  of  that  room.  It  had 
no  outside  door,  except  the  east  or  front  door.  The 
north  half  of  the  building  was  divided  into  two  rooms. 
The  front  room  was  a  grocery  run  by  Stephen  Krause. 
The  rear  room  we  may  call  a  storeroom.  It  had  a 
west  outside  door,  and  both  the  grocery  and  saloon 
goods  were  received  through  that  door  into  that  room. 
There  was  a  door  on  the  east  side  of  that  room  into  the 
grocery  and  a  door  on  its  south  side  into  the  saloon. 
Defendant  had  no  bartender,  but,  if  he  was  absent,  his 
wife  tended  bar  for  him,  and  on  a  few  occasions  his 
brother  Stephen  came  in  and  assisted.  Stephen  had  a 
hired  man.  T.  W.  Youngs  was  a  detective  employed 
by  the  county  under  the  direction  of  the  State  *s  Attor- 
ney to  detect  violations  of  the  liquor  laws  in  North 
Chicago.  Walter  F.  Youngs  had  never  done  any  de- 
tective work,  except  on  these  three  Sundays.  These 
two  men  testified  for  the  State  that  on  Sunday,  April 
19, 1914,  they  passed  west  along  the  south  side  of  this 
saloon  and  through  a  gate  to  the  rear  of  the  building 
and  then  turned  north  and  went  in  at  this  rear  door 
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of  the  storeroom,  and  in  that  room  found  tables  and 
men  sitting  there  playing  cards,  with  bottles  stand- 
ing on  the  tables  before  them,  which  appeared  to  be 
bottles  of  beer;  that  there  was  a  man  in  attendance, 
who  was  not  the  defendant  and  whom  they  did  not 
know,  and  they  asked  him  for  something  to  drink 
and  he  replied  that  he  did  not  sell  on  Sunday,  bat  on 
being  requested  again  said  he  could  sell  them  some  bot- 
tled beer,  and  that  he  did  bring  them  some  bottles  of 
beer  which  they  paid  for  and  drank.    Walter  Youngs 
testified  that  this  liquor  was  brought  from  the  saloon 
and  that  from  where  he  stood  in  the  storeroom  he  saw 
the  bar.    Proof  by  defendant  and  a  diagram  of  the 
building  showed  that  it  was  impossible  for  one  stand- 
ing in  the  storeroom  to  see  the  bar,  and  ^  also  that 
Stephen  kept  beer  in  his  grocery  and  sold  it  on  com- 
mission ;  and  it  may  be  that  what  Walter  supposed  to 
be  the  bar  was  the  counter  in  the  grocery  and  that  the 
man  in  attendance  was  Stephen's  hired  man  selling 
beer  from  the  grocery  and  from  Stephen's  stock.    They 
both  swear  this  was  at  12 :15  p.  m.    They  testified  that 
they  went  into  this  same  storeroom  through  the  same 
door  about  four  o'clock  p.  m.  on  Sunday,  April  26, 1914, 
and  saw  men  sitting  at  a  table  and  bottles  before  them 
and  bought  two  bottles  of  whisky  and  paid  therefor, 
and  that  defendant  personally  served  them,  and  that 
the  same  thing  occurred  again  on  Sunday,  May  1, 1914, 
between  eleven  and  twelve  a.  m.     There  is  a  clear 
numerical  preponderance  of  evidence  that  on  Sunday, 
April  19th,  defendant  and  visitors  were  in  his  home, 
right  back  of  this  saloon,  from  ten  o  'clock  in  the  morn- 
ing until  mid-afternoon  or  later ;  that  on  Sunday,  April 
26th,  defendent  left  North  Chicago  in  mid-forenoon 
and  was  in  the  City  of  Chicago  at  the  home  of  a  brother 
all  that  afternoon;  and  that  on  Sunday,  May  3,  1914, 
he  and  several  friends  left  North  Chicago  at  8:30 
a.  m.  or  9  a.  m.  in  an  automobile  with  provisions  and 
fishing  tackle  and  spent  the  day  some  distance  away  at 
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the  Des  Plaines  River.  The  testimony  for  defendant 
sustaining  these  contentions  was  by  witnesses  who  did 
not  always  agree  in  every  detail.  On  the  other  hand, 
it  appeared  by  the  cross-examination  of  the  Toungs 
brothers  that  Thomas  kept  a  memorandum  of  events 
and  of  these  and  the  other  saloons  they  visited  and  that 
they  both  had  talked  over  this  case  from  this  memoran- 
dum before  they  testified ;  and  after  the  court  had  im- 
properly sustained  cross-questions  put  by  defendant's 
connsel  to  Thomas  Toungs  on  this  subject,  the  witness 
finally  admitted  that  on  the  trial  of  a  former  case 
against  another  saloon  keeper  in  North  Chicago  he 
had  testified  that  as  to  the  occurrences  at  the  Krause 
saloon  he  had  no  independent  recollection  thereof,  and 
testified  concerning  them  at  that  time,  not  from  mem- 
ory but  solely  in  reliance  on  notes  which  he  had  made. 
It  is  entirely  clear  that  if  the  jury  had  found  the  de- 
fendant not  guilty,  that  verdict  would  have  been  sup- 
ported by  the  numerical  preponderance  of  the  evi- 
dence, and  it  is  a  serious  question  whether  this  case 
ought  not  to  be  submitted  to  another  jury  upon  the 
facts.  In  this  condition  of  the  evidence  the  Assistant 
State's  Attorney,  in  his  opening  argument  to  the  jury 
after  the  close  of  the  evidence,  told  the  jury,  in  sub- 
stance, that  if  they  believed  that  the  witnesses  for  the 
defense  were  not  telling  the  truth  and  if  they  believed 
the  defense  was  manufactured,  then  it  was  their  duty 
as  good  citizens  and  as  jurors  to  find  the  defendant  **not 
guilty'*  as  the  record  reads  or  ** guilty''  as  the  abstract 
reads.  Objection  was  made  to  this  statement.  That 
objection  was  sustained  only  to  the  use  of  the  words 
"it  is  their  duty."  Thereafter  the  same  attorney  said 
to  the  jury :  *  *  If  you  believe  that  the  testimony  on  the 
part  of  this  defense  is  not  to  be  credited,  it  is  your  sol- 
emn duty  to  return  a  verdict  of  guilty  against  the  de- 
fendant oil  all  three  counts  the  State  has  proven  in  this 
case."  This  was  objected  to  and  the  court  was  asked 
to  instruct  the  jury  to  disregard  that  sentence.    The 
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objection  was  overruled  and  the  instruction  refused. 
It  is  not  the  law  that  if  the  defense  was  f abricated,  the 
defendant  should  be  found  guilty.  Before  the  defend- 
ant could  be  found  guilty  his  guilt  must  be  established 
beyond  all  reasonable  doubt.  The  jury  might  have  dis- 
^  believed  the  testimony  of  defendant  and  his  witnesses 
and  also  discredited  the  testimony  of  the  two  witnesses 
for  the  People,  or  might  not  have  been  satisfied  there- 
from beyond  a  reasonable  doubt  that  the  defendant 
was  guilty.  By  overruling  the  objection  the  jury  would 
understand  that  the  court  approved  the  proposition 
that  if  the  evidence  of  the  defendant  was  untrue,  then 
it  was  their  duty  to  find  the  defendant  guilty,  and  also 
that  the  court  was  satisfied  that  the  defendant  had 
been  proven  guilty  on  three  counts  of  the  indictment. 
When  the  state  of  the  evidence  and  this  ruling  are  con- 
sidered together,  we  conclude  that  the  case  should  be 
submitted  to  another  jury. 

Reversed  and  remanded. 


The  People  of  the  State  of  Illinois,  Defendant  in  Error, 
V.  Hiram  Oilmore,  Plaintiff  in  Error. 


Gen.  No.  6,072. 

1.  GBiiiiNAL  ULW,  S  400* — i€hen  entry  of  judgment  on  some  oounii 
does  not  oust  jurisdiction  of  remainder.  Where,  in  an  indictment  con- 
taining eleven  counts,  defendant  pleaded  g^ility  to  the  first  three 
counts  and  was  fined  thereunder  and  paid  the  fine  in  open  court  and 
thereupon  the  State's  Attorney  dismissed  all  the  remaining  counts 
except  the  eleventh,  and  thereafter,  on  the  same  day,  the  defendant 
and  the  State  agreed  in  writing  that  the  cause  should  be  heard  upon 
a  stipulation  as  to  the  facts  which  was  that  day  filed  in  the  cause, 
such  stipulation  signed  by  defendant  personally  and  by  the  attorneys 
for  both  parties  containing  the  following  language,  ''It  is  hereby 
stipulated  and  agreed  •  •  •  that  said  cause  shaU  be  and  it  is 
hereby  submitted    *    •    ^    upon   the  following  agreed   facts,   the 

•See  nUnols  Notes  Digest,  Vols.  XI  to  XV,  and  ComiilmtlTe  Quarterly, 
tople  and  seetlon  number. 


Second  District — Octobeb,  1915.  149 

Tbe  People  v.  Gilmore,  196  111.  App.  148. 

elerenth  count  in  the  indictment  being  the  only  count  in  the  said 
indictment  for  trial  in  this  cause/*  and  the  cause  proceeds  to  trial 
and  judgment  \a  rendered  thereupon  without  raising  the  question 
of  the  court's  Jurisdiction  to  try  defendant  on  such  count  after 
entering  judgment  on  the  earlier  counts,  defendant  cannot  on  anpeal 
for  the  first  time  question  the  jurisdiction  of  the  trial  court 

2.  Appeal  ahd  ebbob,  S  1713*— tr/ien  assignment  of  error  toaived. 
A  question  which  is  not  argued  or  suggested  in  the  opening  brief  of 
plalntifr  in  error  cannot  be  raised  for  the  first  time  in  a  reply  brief, 
but  is  waived. 

3.  Appeal  ahd  ebbob,  S  831* — tohen  hUl  of  exceptions  to  be  taken 
cad  fOed,  A  bill  of  exceptions  must  be  taken  at  the  time  the  ev^it 
referred  to  occurs  unless  an  order  is  obtained  from  the  court  extend- 
ing the  time,  and  must  then  be  presented  within  the  time  of  the 
eitension. 

4.  iRTOxiCATmo  LIQU0B8,  §  147* — tohen  evidence  sufficient  to  sup- 
port conviction,  Eyidence  on  an  indictment  for  the  sale  of  intoxi- 
cating liquors  in  yiolation  of  law,  examined  and  held  to  support  con- 
▼icticxL 

NxEHAUS,  J.,  dissenting. 

Error  to  the  County  Court  of  De  Kalb  county;  the  Hon.  Dayid  T. 
SmuT,  Judge,  presiding.  Heard  in  this  court  at  the  April  te^m, 
1916w    Affirmed.    Opinion  filed  October  20,  1915. 

ALscHXJLEBy  Pxttkam  &  James,  f or  plaintiff  in  error ; 
Thomas  M.  Cliffb,  of  counsel 

Lowell  B.  Smith,  for  defendant  in  error;  E.  M. 
BuBSTy  of  counsel. 

Mb.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

On  October  31,  1914,  the  grand  jury  of  DeKalb 
county  returned  into  the  Circuit  Court  an  indictment 
against  Hiram  Oilmore,  containing  eleven  counts, 
wherein  he  was  charged  with  various  offenses  against 
the  liquor  laws  of  this  State.  The  indictment  was  cer- 
tified to  the  County  Court  for  process  and  trial.  There 
was  a  change  of  venue  from  the  county  judge,  and  the 
county  judge  of  another  county  tried  the  case.    Gil- 

*8ee  nUiiois  Notes  DIffMt.  Volt.  XI  to  XV»  and  Cmnulatlve  Quarterly,  ramo 
iople  aad  MctiMi  number. 
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more  pleaded  guilty  to  the  first  three  counts  of  the 
ihdictment  and  was  fined  thereunder  and  paid  the  fine 
in  open  court.  The  State's  Attorney  dismissed  the 
remaining  counts  except  the  eleventh.  Oilmore  pleaded 
not  guilty.  A  jury  was  waived.  A  stipulation  as  to 
the  facts  was  prepared  and  signed  by  the  State's  Attor- 
ney and  by  Gihnore  and  by  his  attorneys,  in  which 
stipulation  he  waived  various  questions.  The  cause 
as  to  said  eleventh  count  was  tried  by  the  judge  without 
a  jury  upon  said  stipulation.  Gihnore  was  convicted 
of  maintaining  a  nuisance  as  charged  in  the  eleventh 
count,  and  was  sentenced  to  pay  a  fine  and  to  a  short 
imprisonment,  and  it  was  further  adjudged  that  the 
place  so  kept  as  a  common  nuisance  be  abated  until 
Gihnore  should  give  a  bond,  with  security  approved  by 
the  court,  in  the  penal  sum  of  $1,000,  conditioned  that 
he  would  not  sell  intoxicating  liquors  contrary  to  the 
laws  of  the  State,  and  would  pay  all  fines,  costs  and 
damages  assessed  against  him  for  any  violation  there- 
of.   This  is  a  writ  of  error  to  review  that  judgment. 

In  his  reply  brief,  Gihnore  contends  that  when  the 
court  had  entered  judgment  under  the  first  three  counts 
of  the  indictment  it  possessed  no  jurisdiction  to  try 
him  thereafter  under  the  eleventh  count.  The  course 
pursued  was  in  harmony  with  the  views  expressed  by 
this  court  in  Gaul  v.  People,  136  111.  App.  445.  That 
judgment  was  reversed  by  the  Supreme  Court  in  Peo- 
ple V.  Gaul,  233  HI.  630.  Gihnore  relies  upon  the  latter 
decision  as  requiring  the  reversal  of  the  present  judg- 
ment. There  are  several  answers  which  we  deem  suf- 
ficient. This  point  was  not  raised  in  the  trial  court 
According  to  the  record  before  us,  Gihnore  pleaded 
guilty  to  the  first  three  counts  of  the  indictment,  and 
was  fined  thereunder  and  paid  the  fine  in  open  court, 
and  the  State's  Attorney  dismissed  all  the  remaining 
counts  except  the  eleventh,  all  on  January  26,  1915, 
and  thereafter  on  the  same  day  Gihnore  executed  and 
filed  in  the  cause  a  waiver  of  a  trial  by  jury  and  submit- 
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ted  the  caused  to  trial  by  the  court  without  a  jury,  and 
both  parties  agreed  in  writing  that  the  cause  should  be 
heard  upon  astipulation  as  to  the  facts  which  was  that 
day  filed  in  the  cause.  The  stipulation,  signed  by  Oil- 
more  personally  and  by  the  attorneys  for  both  parties, 
contained  the  following  language :  *  *  It  is  hereby  stipu- 
lated and  agreed  *  *  *  that  said  cause  shall  be  and  it  is 
hereby  submitted  *  *  *  upon  the  following  agreed  facts, 
the  eleventh  count  in  the  indictment  being  the  only 
count  in  the  said  indictment  for  trial  in  this  cause.'' 
The  cause  was  tried  on  February  20, 1915,  and  Gilmore 
was  then  found  guilty  under  the  eleventh  count,  and 
the  judgment  here  assailed  was  thep  rendered.  After 
entering  into  that  stipulation  and  being  tried  there- 
under without  raising  this  question,  we  are  of  opinion 
he  cannot  be  heard  to  say  in  this  court  for  the  first 
time  that  the  previous  entry  of  judgment  under  the 
first  three  counts  makes  the  trial  under  the  eleventh 
count  without  jurisdiction.  This  point  is  not  raised 
by  the  assignment  of  errors  in  this  court,  except  in 
language  so  general  that  it  could  not  indicate  the  point 
to  counsel  for  the  People.  It  was  not  argued  or  even 
suggested  in  Gilmore 's  original  brief,  and  thereby  we 
are  deprived  of  any  answer  which  the  People  might 
make.  Because  it  was  not  argued  in  the  opening  brief 
of  Oihnore  it  was  waived  by  him.  This  is  established 
by  many  decisions  which  we  need  not  cite.  The  time 
for  filing  a  reply  brief  was  extended,  and  the  extended 
time  expired  July  1,  1915.  The  reply  brief,  in  which 
this  point  was  raised  for  the  first  time,  was  placed  in 
the  hands  of  the  clerk  on  July  22nd,  long  after  the  time 
for  filing  reply  briefs  had  expired,  and  Gilmore  never 
obtained  an  extension  of  that  time  or  a  leave  to  file 
reply  briefs  after  the  time  had  expired,  and  the  reply 
briefs  have  not  in  fact  been  filed.  Aside  from  that,  we 
do  not  think  Gilmortf  should  be  permitted  to  raise  so 
important  a  question  for  the  first  time  after  the  brief 
of  the  other  side  has  been  filed.    If  technicalities  are 
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to  be  brought  in  after  the  time  for  filing  even  reply 
briefs  has  passed,  we  suggest  to  Oilmore  's  counsel  that 
there  is  not  in  this  record,  which  is  certi^ed  to  be  com- 
plete, any  leave  to  present  a  bill  of  exceptions  after 
the  rendition  of  the  judgment.  The  bill  was  signed  on 
March  4,  1915,  some  time  after  the  judgment.  It  is, 
we  believe,  established  law  that  a  bill  of  exceptions 
must  be  taken  at  the  time  the  event  referred  to  occurs, 
unless  an  order  is  obtained  from  the  court  extending 
the  time,  and  then  it  must  be  presented  within  the  time 
of  that  extension.  This  record  contains  neither  leave 
to  present  a  bill  of  exceptions  nor  any  extension  of  the 
time  to  present  it  beyond  the  day  of  judgment. 

The  statement  of  facts  contains  24  typewritten 
pages,  besides  numerous  exhibits.  The  place  described 
at  length  in  the  eleventh  count  is  the  first  story  of  a 
building  known  as  352  West  State  street,  in  the  City 
of  Sycamore.  Oilmore  was  a  tenant  of  said  first  floor 
until  July  1, 1914.  That  territory  was  what  is  known 
as  wet  territory  until  May  7,  1914,  and  Gilmore  kept 
a  saloon  therein  until  that  time  under  a  license  so  to  do. 
He  had  not  only  sold  liquors  at  retail  there  but  also  sold 
liquors  at  wholesale  in  said  City  of  Sycamore  from 
that  place,  and  he  owned  a  team  and  wagon  with  which 
to  deliver  liquors  bought  at  wholesale,  and  had  in  his 
employ  a  driver  named  Hurley.  Gilmore  bought  all 
his  beer  of  the  Aurora  Brewing  Company,  hereinafter 
called  the  brewing  company,  whose  plant  was  in  the 
City  of  Aurora,  in  Kane  county,  thirty  miles  distant 
from  Sycamore.  Aurora  is  wet  territory.  On  May  7, 
1914,  the  town  of  Sycamore,  which  included  said  City 
of  Sycamore,  became  anti-saloon  territory  under  the 
statute  of  this  State  on  that  subject  (J.  &  A.  ^  4637 
et  seq.)j  and  has  ever  since  so  remained.  About  August 
1,  1914,  the  brewing  company  obtained  a  lease  of  said 
first  floor  of  said  building  in  Sycamore  and  a  club  was 
organized  in  Sycamore  and  named  the  *  *  Sycamore  So- 
cial Club, "  which  at  flrst  had  twelve  members,  and  at  the 
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time  of  this  indictment  had  one  hundred  members.  It 
has  in  its  rooms  chairs,  settees,  tables,  newspapers  and 
magazines,  lockers  for  beer  and  an  ice  chest  previously 
used  in  the  saloon  and  intended  to  cool  beer.  The 
brewing  company  had  owned  the  fixtures  in  the  saloon, 
and  they  still  remained  in  the  same  room  when-  this 
indictment  was  returned,  but  the  ordinary  bar  equip- 
ment was  not  used  by  the  club.  The  brewing  company 
put  in  a  partition  cutting  off  the  front  part  of  this 
building  from  two  rooms  in  the  rear.  One  Bupp  had 
been  district  manager  at  Aurora  for  the  United  States 
Express  Company  for  many  years,  until  it  retired  from 
business  in  the  spring  of  1914.  About  July  1,  1914, 
Bupp  reorganized  an  express  company  known  as  the 
Fox  Biver  Express  Company,  and  hereinafter  called 
the  express  company.  He  became  manager  of  the  ex- 
press company,  and  an  employee  of  the  brewing  com- 
pany became  its  president.  The  brewing  company  had 
a  downtown  branch  office  at  82  New  York  street, 
Aurora,  and  had  a  lease  of  that  building.  It  sublet  one 
room  in  that  building  to  the  express  company,  and  the 
express  company  used  it  as  its  main  office.  The  col- 
lections of  the  brewing  company  were  made  from  that 
building,  and  this  employee  who  became  president  of 
the  express  company  was  also  collector  for  the  brew- 
ing company  and  did  that  business  in  the  same  building. 
Both  names,  that  of  the  brewing  company  and  that  of 
the  express  company,  were  on  the  same  front  door 
which  constituted  the  only  front  door  of  admittance  to 
the  building.  The  front  room  of  said  building  in  Syca- 
more was  made  an  office  of  the  express  company,  and 
Oilmore  was  made  its  agent  at  a  salary  of  $75  per 
month.  Oilmore  took  an  active  part  in  organizing  said 
club,  and  became  its  treasurer  and  handled  all  its 
moneys.  The  brewing  company  leased  the  two  rear 
rooms  to  the  club.  These  two  rooms  included  most  of 
what  had  been  the  saloon.  Hurley,  Gilmore 's  former 
driver,  was  made  custodian  of  the  clubrooms,  and  Gil- 
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more  assisted  Hurley  in  that  work.  Gilmore  collected 
an  initiation  fee  of  fifty  cents  from  each  member,  which 
was  used  for  the  purpose  of  buying  such  member  a  key  to 
the  door  from  the  express  office  into  the  club  and  a  pad- 
lock and  key  to  a  locker  inside  the  club.  Gilmore  collected 
dues  of  twenty-five  cents  per  month  in  hot  weather  and 
thirty-five  cents  per  month  in  cold  weather  from  each 
member.  He  paid  the  rent,  the  janitor  service,  the 
bills  for  lighting  and  heating  and  ice,  and  at  the  time 
of  this  indictment  had  never  made  any  report  to  the 
club  of  his  receipts  or  disbursements.  Gilmore  sold 
his  team  and  wagon  used  by  him  in  the  wholesale  liquor 
business  in  Sycamore  to  the  express  company,  and 
Hurley,  formerly  his  employee,  became  the  driver  of 
said  conveyance  for  the  express  company.  In  said 
front  room  used  as  the  office  of  the  express  company, 
Gilmore  sold  cigars,  tobacco  and  snuff,  and  there  were 
upon  its  counters  blank  orders  addressed  to  the  brew- 
ing company  for  beer.  These  orders  were  also  to  be 
found  inside  the  clubrooms.  A  person,  whether  a  mem- 
ber of  the  club  or  not,  wishing  to  order  beer  by  the  case, 
filled  out  a  blank,  specifying  the  amount  of  beer  re- 
quired and  the  price,  and  signed  it  and  bought  from 
Gilmore  an  express  money  order  for  that  amount,  with 
twenty-five  cents  added  thereto  for  the  charges  of  the 
express  company  for  conveying  each  case  of  beer,  and 
paid  three  cents  for  the  money  order,  and  put  the  order 
for  the  beer  and  the  money  order  in  an  envelope.  En- 
velopes already  addressed  to  the  brewing  company  at 
Aurora  were  always  upon  these  counters,  and  were 
generally  but  not  always  used.  After  the  envelope  had 
been  sealed,  Gilmore  sold  the  party  a  postage  stamp  if 
he  was  not  supplied  with  one.  The  parties  could  take 
this  envelope  to  a  United  States  mail  box  if  they  de- 
sired, but  there  was  a  private  mail  box  inside  this 
room  in  which  the  orders  were  generally  placed.  When- 
ever he  saw  fit,  Gilmore  called  a  United  States  mail  car- 
rier to  come  and  take  out  the  orders  in  the  box,  and 
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this  was  done.  When  the  order  was  received  by  the 
brewing  company  at  Aurora,  it  entered  it  on  its  books, 
and  caused  a  case  or  cases,  as  ordered,  to  be  duly 
marked  with  the  name  and  address  of  the  person  who 
signed  the  order,  and  if  that  person  was  a  member  of 
the  club  the  address  was  352  West  State  Street,  Syca- 
more, Illinois.  This  case  or  these  cases  were  then 
placed  upon  the  shipping  platform  of  the  brewing  com- 
pany  at  Aurora,  and  taken  by  the  express  company  and 
carried  to  Sycamore,  sometimes  with  their  auto  trucks 
and  horses  and  wagons,  but  more  generally  over  the 
Northwestern  Railroad.  The  shipment  was  then  placed 
in  a  warehouse  at  Sycamore  which  the  brewing  com- 
pany owned  and  used  until  this  became  dry  territory, 
and  then  leased  to  the  express  company,  and  Oilmore 
or  Hurley  then  hauled  the  shipment  to  the  club,  if  it 
was  ordered  by  a  member,  and  to  the  residence  of  a  con- 
signee who  was  not  a  club  member.  Gilmore  then 
opened  the  case  of  the  club  member  and  placed  the 
bottles  in  the  locker  belonging  to  the  member  whose 
name  had  been  signed  to  the  order.  It  would  seem, 
therefore,  that  he  had  a  key  to  each  of  these  lockers. 
There  was  only  one  door  of  entrance  to  the  clubrooms 
and  that  was  from  the  front  office.  It  was  locked,  and 
bore  a  sign  *  *  For  members  only. ' '  Each  member  had 
a  key  to  that  door.  When  a  member  had  ordered  beer 
which  had  been  placed  in  his  locker  and  he  wished  a 
drink,  he  opened  his  locker  and  took  out  one  or  more 
bottles.  There  was  in  the  old  saloon  an  ice  chest  which 
still  remained  there  when  these  became  clubrooms. 
It  had  two  compartments,  one  marked  **Hof  and  the 
other  **Cold.^^  The  member  would  take  his  bottle  and 
place  it  in  the  side  marked  **Hof  and  then  would  open 
the  side  marked  **CoW  and  take  out  a  bottle.  The 
roles  of  the  club  required  that  each  member  should 
mark  on  his  bottle,  when  he  took  it  out  of  his  locker, 
the  number  of  his  locker,  and  it  was  intended  by  the 
rules  of  the  club  that  when  he  took  k  bottle  or  bottles 
out  of  the  cold  side  of  the  ice  chest  he  should  only  take 
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bottles  bearing  his  number  on  the  cap,  placed  there  by 
himself.  This  part  of  the  arrangement,  however^ 
failed.  The  members  did  not  put  the  numbers  of 
their  lockers,  respectively,  on  their  bottles  of  warm 
beer.  The  ownership  of  each  bottle  therefore  could 
not  afterwards  be  ascertained,  and  when  a  member 
put  a  bottle  into  the  hot  side  of  the  ice  chest  he  put  it 
into  the  common  stock,  and  when  he  drew  a  bottle  from 
the  other  side  he  had  no  means  of  knowing  that  he  was 
taking  beer  which  he  himseK  had  paid  for,  but  he 
was  drawing  a  bottle  merely  from  a  common  stock, 
and  all  efforts  to  keep  them  separate  by. having  sepa- 
rate bottles  in  individual  lockers  ended  when  a  bottle 
was  placed  in  the  ice  chest.  Thereafter  the  members 
simply  used  beer  from  the  common  stock.  It  is  ad- 
mitted in  the  stipulation  that  the  beer  was  intoxicating 
liquor.  Neither  Oilmore  nor  any  one  else  had  any 
license  to  sell  liquor  at  that  place.  No  United  States 
license  or  internal  revenue  tax  receipt  had  been  ob- 
tained for  the  place.  Members  were  permitted  to  enter 
it  at  all  times  from  seven  o  'clock  in  the  morning  until 
eleven  o  'clock  at  night  of  each  day,  including  Sunday. 
There  was  a  membership  committee  of  three,  who 
were  also  the  board  of  directors.  No  one  could  be 
admitted  a  member  except  by  the  consent  of  Wo  of 
those  three.  Oilmore  was  a  member  of  that  committee. 
The  applications  were  generally  made  to  Oilmore,  and 
he  generally  admitted  the  member  at  once,  but  some- 
times he  required  the  party  to  wait  a  day  or  two  until 
he  consulted  the  others,  and  some  persons  were  re- 
jected who  had  applied  for  membership.  Oilmore  and 
others  frequently  invited  persons  to  become  members 
who  had  not  made  application.  The  brewing  company 
charged  the  members  of  this  club  more  for  its  beer 
than  it  did  other  people.  At  first  this  seems  strange. 
If,  as  contended,  the  only  connection  the  brewing  com- 
pany had  with  this  matter  was  that  it  received  at 
Aurora  by  mail  an  order  for  one  or  more  cases  of  beer 
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to  be  consigned  to  a  certain  party  in  Sycamore,  and, 
with  the  order,  received  pay  in  fnll  for  the  beer  and 
the  charges  for  transportation,  and  all  it  then  had  to 
do  was  to  mark  the  cases  with  the  name  of  the  consignee 
and  place  them  on  its  shipping  platform,  and  its  con- 
nection with  the  matter  was  then  ended,  no  reason  is 
perceived  why  it  should  charge  the  members  of  this 
clnb  more  than  other  customers.  A  computation  of 
the  expenses  of  the  club  as  stipulated  and  of  the  dues 
which  the  members  were  to  pay  will  show  that  the 
income  from  the  members  was  less  every  month  than 
the  expenses  of  the  club,  even  after  it  had  one  hundred 
members,  and  must  have  been  much  less  when  the  mem- 
bership was  smaller.  The  monthly  expenses  of  the 
clnb  were  $30  or  more  in  warm  weather  and  $35  or  more 
in  cold  weather.  When  it  had  twelve  members  its  re- 
ceipts from  dues,  its  sole  income,  was  $3  per  month, 
and  when  it  had  fifty  members  its  income  was  $15  per 
month  in  warm  weather  and  $17.50  per  month  in  cold 
weather.  At  the  time  of  this  indictment  its  monthly 
income  was  $25  in  warm  weather  and  $35  in  cold 
weather.  If  that  loss  in  some  way  fell  upon  the  brew- 
ing company,  then  a  reason  would  appear  why  the 
brewing  company  should  charge  the  dub  more  for  its 
beer.  The  express  company  not  only  has  its  office  in  a 
part  of  the  brewing  company  building  but  it  does  very 
little  business  except  to  transport  the  beer  of  the  brew- 
ing company,  and  four-fifths  of  the  towns  to  which  it 
conveys  the  beer  of  the  brewing  company  are  dry  terri- 
tory. It  transports  no  beer  except  that  of  this  brew- 
ing company.  All  the  beer  this  brewing  company  ships 
into  dry  territory  it  ships  by  this  express  company. 
The  by-laws  of  the  express  company  reserve  a  right  to 
reject  any  and  all  shipments.  The  express  company 
has  all  the  legal  forms  of  organization  of  a  common 
carrier.  The  provision  that  it  may  reject  shipments  is 
probably  void  if  the  question  arose  between  the  ex- 
press comi>any  and  a  person  who  offered  shipments 
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which  it  refused,  but  it  is  a  circumstance  having  some 
bearing  upon  the  question  what  the  real  relations  were 
between  the  brewing  company  and  the  express  com- 
pany and  Oilmore  and  the  club.  It  tends  to  show  that 
the  express  company  intended  in  advance  to  reject  gen- 
eral shipments  and  intended  to  accept  little  business 
except  that  of  the  brewing  company,  and  prepared  this 
by-law  to  discourage  general  shipments,  and  to  enable 
it  to  justify  the  rejection  of  other  shipments.  No 
stockholder  or  officer  in  the  brewing  company  owns  any 
stock  in  the  express  company.  Each  company  had  forms 
and  blanks  and  books  indicating  that  each  had  a  sep- 
arate organization  and  business  life. 

The  first  sentence  of  section  12  of  the  act  for  the 
creation  of  anti-saloon  territory  (Hurd's  Rev.  St.  1913, 
p.  1028,  J.  &  A.  1(4648)  is  as  follows :  **  Whoever  shall, 
by  himself  or  another,  either  as  principal,  clerk  or 
servant,  directly  or  indirectly,  sell,  barter  or  exchange 
any  intoxicating  liquor  in  any  quantity  whatever,  with- 
in the  limits  of  any  political  subdivision  or  district  in  this 
state,  while  the  same  is  Anti-Saloon  Territory,  shall  be 
fined  not  less  than  twenty  dollars  ($20),  nor  more  than 
one  hundred  dollars  ($100),  or  imprisoned  in  the 
county  jail  for  not  less  than  ten  (10)  days  nor  more 
than  thirty  (30)  days,  or  both,  in  the  discretion  of  the 
court*' 

Section  13  (J.  &  A.  1(4649)  is  as  follows: 

**The  giving  away  or  delivery  of  any  intoxicating 
liquor  for  the  purpose  of  evading  any  provision  of  this 
act,  or  the  taking  of  orders  or  the  making  of  agree- 
ments, at  or  within  any  political  subdivision  or  district 
while  the  same  is  Anti-Saloon  Territory,  for  the  sale 
or  delivery  of  any  intoxicating  liquor,  or  other  shift  or 
device  to  evade  any  provision  of  this  act,  shall  be  held 
to  be  an  unlawful  selling.*' 

The  general  dramshop  act  contains  similar  provi-' 
sions  in  regard  to  shifts  and  devices  to  evade  the  pro- 
visions of  the  act.    These  provisions  in  regard  to  a 
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shift  and  a  device  have  been  considered  and  construed 
in  Illinois  in  the  following  cases :  Rickart  v.  People, 
79  HI.  85;  People  v.  Law  and  Order  Club,  203  HI.  127; 
South  Shore  Country  Club  v.  People,  228  111.  75 ;  Peo- 
pie  V.  Gardt,  175  111.  App.  80,  and  258  lU.  468 ;  City  of 
Decatur  v.  Schlick,  269  HI.  181;  and  People  v.  Craig, 
155  IlL  App.  73.  As  the  discussion  of  a  shift  and  a 
device  in  those  cases  is  accessible  to  the  profession,  we 
need  not  repeat  the  various  schemes  to  evade  our 
liquor  laws  which  the  courts  there  held  to  be  mere  shifts 
and  devices.  There  are,  in  various  other  States  of  the 
Union,  like  statutory  provisions,  and  like  decisions  cov- 
ering many  different  kinds  of  schemes  intended  to 
enable  the  parties  resorting  thereto  to  avoid  the  penal- 
ties of  legislation  of  this  character,  and  which  have 
almost  uniformly  been  held  by  the  courts  to  be  mere 
shifts  and  devices.  Very  many  of  the  features  that  are 
prominent  in  the  arrangement  here  adopted  will  be 
fonnd  in  some  of  those  cases. 

We  will  briefly  restate  the  relation  between  the  brew- 
ery and  the  express  company  and  the  club,  so  far  as 
it  is  revealed  by  the  evidence.  This  defunct  express 
company  was  not  revived  until  the  anti-saloon  terri- 
tory act  had  become  effective  in  Sycamore  at  least, 
and,  it  is  a  fair  inference  from  the  language  of  the 
stipulation,  in  other  cities,  and  villages  in  northern 
Illinois.  Its  president  is  an  employee  of  the  brewing 
company.  It  has  its  main  office  in  Aurora  in  a  room 
which  it  rents  from  the  brewing  company  in  a  building 
the  rest  of  which  is  occupied  by  the  brewing  company, 
and  said  president  of  the  express  company  works  for 
the  brewing  company  in  that  building.  There  is  but 
one  front  door  of  entrance  into  the  downtown  office  of 
the  brewery  in  Aurora  and  the  main  office  of  the  ex- 
press company,  and  the  names  of  both  companies  are 
on  the  front  door.  The  express  company  bought  part 
of  its  horses  and  trucks  from  the  brewing  company. 
The  brewing  company  owns  a  warehouse  in  Sycamore 
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for  the  storage  of  beer,  which  was  used  by  it  for  that 
purpose  until  Sycamore  became  dry  territory.  Soon 
after  it  became  dry  territory,  the  brewing  company 
leased  this  warehouse  to  the  express  company.  Gil- 
more  operated  a  saloon  in  the  first  floor  of  a  building 
in  Sycamore  until  this  became  dry  territory.  Soon 
thereafter  the  brewing  company  rented  the  first  floor 
of  that  building.  Gihnore  at  that  place  had  sold  at 
retail  and  wholesale  the  beer  of  this  brewing  company 
exclusively.  Hurley  was  his  driver  to  cayry  cases  of 
beer  from  the  warehouse  about  the  town.  When  this 
became  dry  territory  the  express  company  bought  from 
Gilmore  the  truck  and  team  so  used  in  Sycamore,  and 
hired  Hurley  as  its  driver.  Gilmore  took  an  active 
part  in  the  organization  of  the  club.  He  became  its 
treasurer,  and  handled  all  its  money.  Hurley^  and  he 
performed  the  duties  of  custodian  of  the  clubrooms. 
Gihnore  actively  exerted  himself  in  procuring  men  to 
join  the  club.  He  sometimes  hauled  the  beer  from  the 
warehouse  to  the  club,  and  if  Hurley  hauled  it,  Gil- 
more received  it  at  the  club.  He  usually  placed  the 
beer  ordered  by  each  member  in  the  locker  of  that  mem- 
ber. He  must  necessarily  have  had  a  key  to  each  of 
the  one  hundred  lockers  in  order  to  enable  him  to  do 
that.  He  pays  the  rent  and  the  charges  for  lighting 
and  heating  and  ice  and  janitor  services.  He  shows 
each  person  who  wishes  to  order  a  case  of  beer  how  to 
do  so,  if  he  needs  assistance,  sells  him  the  money  order 
for  the  price  of  the  beer  and  the  express  charges,  and 
receives  the  money.  He  directs  the  inclosure  of  the 
money  order  and  the  order  for  the  beer  in  an  envelope, 
to  be  placed  in  a  private  box  inside  the  front  room  of 
the  building,  and  tells  the  mail  carrier  when  to  come 
and  get  it  and  take  it  away.  He  is  one  of  the  tiiree 
members  of  the  membership  committee,  and  two  of 
said  members  can  determine  who  shall  be  received  as 
a  member.  It  is  impossible  but  that  he  and  Hurley 
have  obtained  for  membership  in  said  club  many  of 
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the  regular  patrons  of  his  former  saloon.    The  stipula- 
tion does  not  tell  on  what  grounds  persons  who  applied 
for  membership  have  sometimes  been  refused,  but  the 
fact  that  the  only  revenue  to  be  received  there  either 
by  the  express  company  or  the  brewing  company  must 
arise  from  the  sale  of  beer  would  furnish  an  incentive 
to  admit  persons  who  were  likely  to  be  considerable 
consumers  of  beer  and  to  be  able  to  pay  in  advance 
therefor.   Very  likely  they  might  reject  persons  whose 
presence  in  the  club  would  be  undesirable.    The  stipu- 
lation contains  the  following :    ' '  No  intoxicating  liquor 
of  any  kind  has  been  carried,  stored  or  delivered  by 
said  Fox  Biver  Express  Company  or  by  said  defendant 
as  its  agent  which  has  not  been  ordered  by  an  order 
mailed  as  above  set  forth  from  dry  territory  into  wet 
territory,  nor  has  any  liquor  been  carried,  stored  or 
delivered  by  said  express  company  or  said  defendant 
as  its  agent  which  has  not  been  labeled  with  the  name 
of  the  purchaser  and  delivered  to  said  Fox  River 
Express  Company  by  the  seller  in  wet  territory.'* 
Strictly  considered,  this  language  means  that  the  Fox 
Biver  Express  Company  has  not  carried,  stored  or 
delivered  any  intoxicating  liquor  except  on  orders 
mailed  in  dry  territory,  and  if  that  is  its  meaning, 
then  the  sole  business  of  this  express  company,  so  far 
as  it  relates  to  liquor,  has  been  to  take  liquor  into 
dry  territory  and  deliver  it  there.    Other  portions  of 
the  stipulation  show  that  only  four-fifths  of  the  towns 
to  which  it  carries  the  brewing  company's  beer  are 
dry  towns.    It  is  clear  that  the  express  company  has 
very  little  business  except  carrying  intoxicating  Uquor 
from  this  brewery  into  dry  territory,  and  it  is  stipu- 
lated that  it  carries  no  intoxicating  liquor  except  the 
beer  of  this  brewing  company.    This  express  company 
has  not  the  indicia  of  an  ordinary  express  company 
seeking  general  business.    It  has  a  rule  which  permits 
it  to  refuse  any  shipment  that  it  does  not  wish  to  take. 

Vol.  CXCVI  11. 
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It  has  shipped  nothing  into  Sycamore  except  intoxi- 
cating liquor  and  some  cases  of  mineral  water. 

The  court  is  of  opinion  that  if  these  facts  were  con- 
sidered by  a  well-informed  person  who  was  neither 
juror  nor  judge,  he  would  say  at  once  that  this  was  a 
system  which  had  been  devised  to  enable  the  parties 
to  put  the  beer  of  the  brewing  company  into  dry  terri- 
tory and  into  places  where  men  congregated  to  drink 
it,  and  to  give  it  the  legal  appearance  of  an  order  for 
liquor  received,  filled  and  delivered  to  a  common  carrier 
in  wet  territory.  Why  should  a  juror  or  judge  take 
any  other  than  such  common  and  reasonable  view  of 
the  real  nature  of  this  business  arrangement!  This 
club  is  substantially  the  saloon  which  Gilmore  previ- 
ously kept  there.  If  its  rules  are  strictly  carried  out, 
a  stranger  on  the  street  could  not  go  in  and  get  a  glass 
of  beer  at  once,  but  he  would  have  to  be  passed  upon 
by  two  members  of  the  membership  committee,  and 
wait  two  or  three  days  for  an  order  for  beer  to  reach 
Aurora  and  for  the  beer  to  be  returned.  But  for  all 
the  regular  habitues  and  friends  and  customers  of  Oil- 
more  it  possesses  practically  the  same  opportunities, 
and  it  is  just  as  feasible  and  just  as  lawful  on  Sunday 
as  any  other  day,  and  it  pays  no  revenue  to  the  State. 
True,  each  member  has  to  help  himself  to  liquor,  but 
this  is  an  unimportant  detail.  This  is  a  place  where 
those  who  are  willing  to  be  the  customers  of  Gilmore 
meet  from  seven  a.  m.  to  eleven  p.  m.  of  all  the  days 
of  the  week,  to  drink  intoxicating  liquor  which  they 
obtain  through  the  assistance  of  Gilmore  and  others. 
The  plan  is  artfully  devised,  but  we  entertain  no  doubt 
that  it  is  a  scheme  or  device  to  avoid  the  liquor  law. 
If  this  can  be  done  in  this  saloon  building  by  Gilmore, 
it  can  be  done  in  every  other  place  in  Sycamore  which 
was  a  saloon  before  the  territory  became  dry.  If  this 
can  be  lawfully  done  in  Sycamore  and  by  th^  brewing 
company,  it  can  also  be  done  in  all  other  dry  territory 
in  this  State  by  every  other  brewery  and  distillery,  and 
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the  statute  in  question  can  be  practically  defeated.  We 
are  of  opinion  that  this  express  company  is  not  a  real 
express  company,  bnt  it  is  a  part  of  a  device  and 
agency  of  the  brewing  company  to  deliver  its  beer  in 
Sycamore  and  other  dry  territory;  that  its  receipt  of 
orders  and  money  in  Sycamore  and  delivery  of  beer  in 
Sycamore  is  really  the  act  of  the  brewing  company, 
done  in  Sycamore,  and  that  Gilmore,  who  receives  the 
origmal  money  and  who  delivers  the  beer,  is  really  an 
agent  of  the  brewery  company,  and  is  violating  this 
statute  in  dry  territory. 

If,  however,  this  be  treated  as  a  genuine  express 
company,  and  the  beer  be  considered  as  delivered  by 
the  brewing  company  to  the  consignee  in  Aurora,  never- 
theless it  appears  from  this  stipulation  that  when  a 
member  places  his  bottles  in  the  hot  part  of  the  ice  box 
he  does  not  place  the  number  of  his  locker  thereon, 
and  therefore  they  are  immediately  merged  in  the  com- 
mon stock  placed  by  the  members  in  that  side  of  the 
ice  box,  and  when  he  takes  bottles  out  of  the  cold  side 
of  the  ice  box  he  has  no  means  of  knowing  that  he  is 
taking  out  his  own  bottles,  but  he  is  merely  taking  bot- 
tles from  a  common  stock.  The  having  of  liquor  in  a 
common  stock  in  a  club  has  been  held  a  shift  or  device, 
and  invalid.  (People  v.  Law  S  Order  Club,  supra; 
SofUh  Shore  Country  Club  v.  People,  supra) ;  and  it 
cannot  be  but  that  Gilmore,  who  takes  the  money, 
directs  when  the  order  therefor  shall  be  mailed,  re- 
ceives the  beer  and  puts  it  in  the  locker,  and  who  assists 
the  custodian  in  charge  of  the  room,  and  who  is  in 
effect  the  manager  of  the  club,  knows  that  the  liquors 
there  drank  are  taken  out  of  a  common  stock,  and 
knows  that  this  is  not  a  case  where  each  man  actually 
drinks  the  liquor  which  he  himself  purchased.  For 
that  reason  also  he  is  a  violator  of  this  statute. 

Since  the  foregoing  opinion  was  prepared,  the 
Supreme  Court  has  denied  a  rehearing  in  the  four 
cases  consolidated  as  City  of  Decatur  v.  ScMick,  supra. 
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We  therefore  wish  to  call  attention  to  the  facts  that 
the  City  of  Decatur  was  dry  territory,  that  the  ordi- 
nance there  involved  contained  practically  the  same 
provisions  as  the  act  for  the  creation  of  anti-saloon 
territory,  and  that  in  those  cases  the  defendants  who 
were  held  rightfully  convicted  of  violating  the  provi- 
sions  of  the  ordinance  did  not  own  the  liquors  there 
used  at  the  clubs  there  described,  or  have  any  interest 
in  said  liquors.  Each  member  of  those  clubs  bought 
his  liquors  elsewhere  and  had  them  delivered  at  his 
club.  The  defendants  merely  received  and  kept  the 
liquors  and  served  to  each  member  his  own  liquor 
which  he  had  bought  and  paid  for  elsewhere.  The 
places  had  been  saloons  kept  by  the  defendants  before 
the  territory  became  dry,  and  after  it  became  dry  they 
only  kept  and  served  to  each  member  his  own  Uquor. 
Defendants  did  not  buy  or  order  the  liquor  or  handle 
any  money  spent  for  liquor.  They  only  stored  and 
served  the  liquor.  They  were  paid  only  for  such  serv- 
ice. Yet  it  was  held  that  they  were  violating  the  pro- 
visions of  section  15  of  the  ordinance  (which  was  the 
same  as  section  13  of  the  Act),  in  the  delivery  to  the 
consumer  of  intoxicating  liquors  for  the  purpose  of 
evading  the  provisions  of  the  ordinance,  and  in  making 
agreements  for  the  delivery  thereof;  and  that  their 
methods  of  conducting  the  business  were  shifts  and 
devices  which  authorized  their  conviction  for  un- 
lawful selling.  The  application  of  the  principles  there 
stated  to  the  facts  of  this  case  seem  to  us  to  fully 
justify  the  judgment  here  presented  for  review. 

Under  section  14  of  the  Anti-Saloon  Act  (J.  &  A. 
^4650),  the  place  where  the  law  is  thus  violated  is  a 
common  nuisance  and  may  be  abated  as  such,  and  the 
judgment  of  the  court  below  is  therefore  authorized 
by  the  law  and  the  evidence.   The  judgment  is  affirmed. 

Affirmed. 
Mb.  Justice  Niehaus,  dissenting. 


Second  District — Octobbb,  1915.  165 

The  People  v.  Gilmore,  196  111.  App.  148. 

I  am  unable  to  concnr  in  the  decision  of  the  court 
aflSrming  the  judgment  of  conviction  of  the  plaintiff  in 
error.    Plaintiff  in  error  is  charged  with  unlawfully 
keeping  a  certain  place,  namely,  the  first  floor  of  a 
building  situated  at  No.  352  West  State  Street,  in  the 
City  of  Sycamore,  in  the  Township  of  Sycamore,  which 
is  anti-saloon  territory,  and  unlawfully  selling  intoxi- 
cating liquor  there,  whereby  the  place  became  a  com- 
mon nuisance.    The  guilt  of  the  plaintiff  in  error  is 
to  be  determined  from  certain  facts  which  are  stipu- 
lated, and  the  stipulated  facts  should  furnish  the  proof 
of  guilt    I  am  of  opinion  that  th^y  do  not  show  that 
the  plaintiff  in  error  actually  or  constructively  sold 
any  liquor  in  the  place  in  question,  nor  that  he  was  the 
keeper  of  the  place.    The  liquor  handled  in  this  place 
was  beer,  and  it  is  perfectly  clear  that  this  beer  was 
purchased  and  owned  by  individual  members  of  a  cer- 
tain club,  known  as  the  ^^ Sycamore  Social  Club."   At 
the  time  of  the  indictment,  the  club  had  about  one 
hundred  members,  and  was  composed  of  farmers,  busi- 
ness men,  masons,  contractors,  former  saloon  keepers, 
laborers,  factory  workers  and  others.   Individual  mem- 
bers of  this  club  purchased  beer  in  bottles  and  by  the 
case  from  the  Aurora  Brewing  Company  at  Aurora, 
in  Kane  county,  a  locality  which  is  admitted  to  be  wet 
territory.    This  beer,  when  purchased,  was  consigned 
by  the  brewing  company  to  the  several  members  of  the 
dub,  who  were  purchasers,  and  delivered  to  the  Fix 
Biver  Express  Company,  at  Aurora,  for  the  consignees 
at  DeKalb.    It  is  conceded  that  the  Fix  River  Express 
Company  is  an  Illinois  corporation,  organized  for  the 
purpose  of  carrying  on  a  general  express,  transfer  and 
cartage  business,  and  chartered  to  do  business  as  a 
common  carrier,  and  doing  business  as  such  carrier  in 
the  counties  of  Kane,  Winnebago,  Boone,  McHenry, 
Ogle,  Whiteside,  Lee,  DeKalb,  DuPage,  Will,  LaSalle, 
Grundy  and  KendaU.    As  such  carrier  it  not  only 
had  the  right,  but  was  legally  obligated  to  transport 
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the  goods  received  from  the  Aurora  Brewing  Company, 
even  though  they  were  intoxicating  liqnorSy  to  the  con- 
signees at  Sycamore,  and  to  transfer  them  into  their 
possession.  The  plaintiff  in  error  is  the  agent  of  this 
express  company  at  the  Sycamore  end  of  the  line ;  and 
he  handled  this  beer,  which  was  the  beer  of  the  several 
consignees,  as  snch  agent,  to  put  the  consignee  into 
possession  of  the  property  which  the  company  had 
transported  for  them. 

It  also  appears  from  the  stipulation  that  the  Fox 
River  Express  Company  occupied  the  front  room  of 
the  first  floor  of  the  building  in  question,  and  that  the 
** Sycamore  Social  Club*'  occupied  the  room  adjacent, 
which  was  the  rear  room ;  that  is,  the  express  company 
had  possession  as  tenant  of  a  room  which  was  a  part 
of  the  first  floor  of  the  building  in  question,  and  the 
^^ Sycamore  Social  Club"  was  in  possession  as  tenant 
of  the  other  room  on  this  floor;  and  I  am  unable  to 
see  how  the  plaintiff  in  error  could  be  held  to  be  guilty 
of  keeping  a  place,  and  conducting  a  nuisance  therein 
as  a  matter  of  law,  when,  as  a  matter  of  fact,  the  place 
was  kept  and  maintained  by  other  parties.  Nor  does 
it  appear  to  me  to  be  material  to  the  issue  here,  how 
the  ice  box,  used  by  the  members  of  the  club,  was  con- 
structed, nor  the  manner  in  which  members  iced  their 
beer ;  nor  is  it  any  evidence  of  the  guilt  of  the  plaintiff 
in  error  that  the  members  of  the  club  were  careless  in 
marking  their  beer  bottles ;  nor,  that  by  their  careless- 
ness in  that  regard,  they  sometimes  got  their  bottles 
mixed;  nor  is  it  any  legitimate  evidence  of  the  guilt 
of  the  plaintiff  in  error,  of  the  charge  upon  which  he 
was  tried,  that  before  he  became  the  agent  of  the  Fox 
Eiver  Express  Company,  and  before  the  club  occu- 
pied the  premises  mentioned,  he  had  conducted  a 
saloon,  illegally  sold  liquor  in  these  premises,  and 
pleaded  guilty  to  such  illegal  selling;  nor  are  these 
facts  embraced  in  the  stipulation. 
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It  is  true  the  plaintiff  in  error  sold  express  money 
orders,  as  agent  of  the  Fox  Biver  Express  Company, 
m  the  nsnal  (K)nrse  of  lus  employment  as  agent  of  the 
company,  and  knew  that  the  express  orders,  which  he 
sold  to  the  members  of  the  club,  would  be  used  by  them 
in  the  purchase  of  beer  from  the  Aurora  Brewing  Com- 
pany; but  as  these  purchases  of  beer  were  to  be  made 
in  wet  territory,  this  did  not  involve  a  violation  of  law ; 
and  it  is  also  dear  that  the  plaintiff  had  no  interest 
whatever  in  such  purchases,  either  directly  or  indi* 
rectly.  If  there  is  any  shift  or  device  involved  in  this 
case,  it  does  not  appear  to  be  one  carried  on  by  the 
plaintiff  in  error.  In  my  opinion  the  stipulation  of 
facts  does  not  show  that  the  plaintiff  in  error  is  guilty 
of  the  offense  with  which  he  is  charged,  and  the  judg- 
ment of  conviction  should,  therefore,  be  reversed. 


Village  of  Franklin  Orove,  Appellee,  v.  Chicago  & 
Norttiwestem  Railway  Company,  Appellant. 

Oen.  No.  6,073. 

1.  MuinciPAL  GOBPOBATioNB,  $  ^0* — When  ordinance  not  void  (u 
wweaaonoMe,  An  ordinance  of  a  village  requiring  a  railroad  com- 
pany to  erect,  maintain  and  operate  gates  at  each  of  four  different 
crossingB  is  not  Invalid  as  to  aU  of  such  crossings  merely  because 
tt  is  found  to  be  unreasonable  as  to  one  of  them,  the  provision  for 
sates  at  any  one  of  such  crossings  not  being  In  any  way  inseparably 
connected  with  the  provision  for  gates  at  the  other  streets. 

Z  HuRiciPAL  GOBPOBATIONB,  §  85* — whCH  provision  in  ordinance 
tor  daUy  penalty  does  not  invalidate.  An  ordinance  providing  for  the 
erection  and  maintenance  of  gates  at  certain  crossings  is  not  void 
because  it  makes  each  day's  failure  to  obey  a  separate  offense. 

8.  RAiuioAns,  §626^ — when  requirement  for  gate$  at  oro$$inff 
no^onable.  Evidence  in  an  action  against  a  railroad  company  to 
recover  penalties  for  failure  to  comply  with  the  village  ordinance 
requiring  the  erection  and  maintenance  of  gates  at  certain  crossings, 

*8ee  nUnoi*  Notes  DlffMt,  Vols.  XI  to  XV,  and  CmnnUitlTe  <|iuirterlj,  ■rine 
Mpic  and  sectloB  namber. 
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examined  and  held  to  show  that  such  ordinance  was  reasonable  as  to 
one  street  bat  unreasonable  as  to  others. 

4.  Railboaob,  §  626* — token  ordinance  requiring  operation  of  patet 
unreaaonahle.  A  Tillage  ordinance  providing  for  the  erection,  main- 
t^iance  and  operation  of  gates  at  street  crossings  in  the  village  is 
unreasonable  where  it  requires  the  gates  to  be  operated  tlie  entire 
twenty-four  hours  of  the  day. 

6.  BviDENOB,  §  22* — when  court  wiU  take  fudioidl  notice  of  raH- 
road  conditions.  In  an  action  against  a  railroad  company  to  recover 
fines  for  failure  to  comply  with  an  ordinance  regulating  the  erection, 
maintenance  and  operation  of  gates  at  crossings  in  the  village,  the 
court  will  take  Judicial  notice  of  conditions  which  ordinarily  exist 
in  a  rural  conununity,  and  that  after  the  affairs  of  the  day  and 
evening  are  ended,  the  ordinary  statutory  signals  of  bell  and  whistle 
and  the  headlights  of  the  trains  are  sufficient  for  a  period  extending 
at  least  from  midnight  to  six  a.  m. 

6.  Raiiaoads,  §  626^ — when  penalty  for  failure  to  maintain  and 
operate  croaaing  unreasonable.  In  an  action  to  recover  poialtleB  for 
failure  of  defendant  railroad  company  to  comply  with  a  village 
ordinance  requiring  the  erection,  maintenance  and  operation  of  gates 
at  certain  street  crossings  in  the  village  under  a  penalty  of  frcMn 
$10  to  9200  for  each  violation  thereof,  the  provision  for  the  p^ialty 
raiders  the  whole  ordinance  unreasonable  and  void,  for  the  reason 
that  it  would  permit  a  verdict  against  the  defendant  of  a  disi^opor- 
tionately  large  sum. 

7.  Railboads,  §  626^ — when  not  estopped  to  question  of  validity 
of  ordinance.  The  fact  that  a  railroad  company  has  erected  and 
maintained  gates  at  one  of  four  crossings  at  whidi  said  gates  are 
required  by  village  ordinance  does  not  estop  it  to  question  the  validity 
of  such  ordinance  in  an  action  to  recover  penalties  for  its  failure  to 
comply  with  the  provisions  as  to  the  other  crossings. 

8.  Railroads,  §  626^ — how  ordinance  relative  to  crossings  affected 
by  Public  Utilities  Act.  Quaere,  as  to  what  effect  the  adoption  of 
the  Public  Utilities  Act  (Laws  1913,  p.  455)  has  upon  the  right  of  a 
village  to  adopt  an  ordinance  requiring  a  railroad  company  to  erect, 
maintain  and  <H)erate  gates  at  crossings  in  the  village  and  to  provide 
a  penalty  for  failure  to  comply  therewith. 

Appeal  from  the  Circuit  Court  of  Lee  county;  the  Hon.  Osoab  B. 
Heard,  Judge,  presiding.  Heard  in  this  court  at  the  April  term,  191& 
Reversed  with  finding  of  facts.    Opinion  filed  October  20,  1915. 

0.  B.  MoBBisoN,  Henby  S.  Dixon  and  Gbobgb  G. 
DixoNy  for  appellant. 

•See  Illinois  Note*  DIcMt.  Volt.  XI  to  XV,  and  CnmulatlTe  Quarterlj,  k»me 
topic  and  section  nomber. 
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Tbusdbll,  Smith  &  Leech,  for  appellee. 

Mb.  Pbesidino  Justice  Dibell  delivered  the  opinion 
of  the  conrt 

The  Chicago  and  Northwestern  Railway  Company 
operates  a  double  track  railway  through  the  Village  of 
BVanklin  Grove,  running  from  a  direction  north  of 
east  to  south  of  west,  and  the  line  is  straight  in  and  a 
long  distance  on  either  side  of  said  village.  It  is 
crossed  by  four  north  and  south  streets  in  said  village, 
which  coxmting  from  east  to  west  are  named  Sycamore, 
Elm,  Spring  and  State.  On  August  4, 1913,  the  board 
of  trustees  of  the  village  passed  an  ordinance  requir- 
uig  the  railway  company,  not  later  than  November  1, 
1913,  to  erect  and  thereafter  to  maintain  and  operate 
gates  at  each  of  said  four  crossings  and  provided  a 
penalty  for  failure  to  so  erect,  maintain  and  operate 
said  gates,  or  either  of  them,  of  not  less  than  $10 
nor  more  than  $200,  and  the  ordinance  provided  that 
each  day  of  such  failure  should  be  a  separate  offense. 
About  one  year  thereafter  the  railway  company  erected 
and  has  since  maintained  gates  at  Elm  street,  but  has 
not  erected  gates  at  either  of  the  other  crossings.  On 
April  3,  1914,  and  before  the  erection  of  said  gates  at 
Elm  street,  the  village  began  this  action  of  assumpsit 
against  the  railway  company  to  recover  penalties  for 
noncompliance  with  said  ordinance.  The  railway  com- 
pany filed  a  plea  of  the  general  issue  and  a  plea  that 
said  ordinance  was  unreasonable  and  void  and  there- 
fore it  is  not  bound  to  construct  and  maintain  any  gates 
and  is  not  liable  to  any  penalty  for  failure  to  do  so. 
There  was  no  replication  to  this  second  plea,  but  the 
parties  went  to  trial  and  thereby  waived  a  formal  issue. 
A  jury  was  waived,  proofs  were  heard,  the  court  by  a 
proposition  given  for  the  defense  held  the  ordinance 
invalid  as  to  Spring  street,  found  the  issues  for  plain- 
tiff and  gave  judgment  for  $150,  from  which  the  rail- 
way company  appeals. 
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It  is  contended  that  since  the  court  found  the  ordi- 
nance unreasonable  and  void  as  to  Spring  street,  there- 
fore the  entire  ordinance  should  have  been  found  void. 
It  was  held  in  White  v.  City  of  Alton,  149  111.  626,  to 
be  ^ '  a  well  settled  principle,  applicable  to  by-laws  and 
ordinances,  that  if  the  provisions  relating  to  one 
subject-matter  be  void  and  as  to  another  they  be  valid, 
and  the  two  are  not  necessarily  or  inseparably  connect- 
ed, they  may  be  enforced  as  to  the  valid  portion  as  if 
the  void  portion  had  been  omitted. ' '  This  principle  has 
been  announced  and  applied  in  many  different  ways 
in  Nelson  v.  People,  33  lU.  390;  Kettering  v.  City  of 
Jacksonville,  50  111.  39 ;  Harbaugh  v.  City  of  Monmouth, 
74  HI.  367;  Baker  v.  Town  of  Normal,  81  lU.  108;  City 
of  Quincy  v.  Bull,  106  HI.  337 ;  Poyer  v.  Village  of  Des 
Plaines,  123  IE  111 ;  WUhur  v.  City  of  Springfield,  123 
HI.  395;  Donnersberger  v.  Prendergast,  128  HI.  229; 
Freeport  St.  By.  Co.  v.  City  of  Freeport,  151  HI.  451 ; 
City  of  Belleville  v.  Citizens'  Horse  By.  Co.,  152  HI.  171. 
The  provisions  for  gates  at  one  of  these  streets  is  not 
in  any  way  inseparably  connected  with  the  provision 
for  gates  at  the  other  three  streets,  and  therefore  the 
trial  court  was  not  required  to  find  the  ordinance  xm- 
reasonable  as  to  the  other  streets  because  it  was  unrea- 
sonable as  to  Spring  street. 

It  is  contended  by  the  railway  company  that  the  ordi- 
nance is  void  because  it  makes  each  day's  failure  to 
obey  it  a  separate  offense.  We  are  of  opinion  that  that 
provision  was  valid,  and  that  if  the  city  could  only 
impose  a  single  penalty  for  a  perpetual  failure  to  obey 
a  valid  ordinance,  then  under  the  98th  clause  of  section 
1  of  article  V  of  the  Act  pertaining  to  cities  and  villages 
(J.  &  A.  If  1334  [98]),  which  limits  cities  to  a  fine  or 
penalty  of  $200  for  each  violation  of  an  ordinance,  this 
would  result  in  making  such  a  fine  or  penalty  entirely 
insufficient  to  procure  the  enforcement  of  the  ordi- 
nance. This  court  is  committed  to  the  principle  that 
each  day  may  be  made  a  separate  offense.    VUlage  of 
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Hampton  v.  Chicago,  M.  d  St.  P.  Ry.  Co.,  118  IlL  App. 
621,  and  125  IlL  App.  412.  It  is  perhaps  implied  in 
VHiage  of  Altamont  v.  Baltimore  d  0.  8.  W.  By.  Co., 
184  111.  47,  that  such  a  provision  is  valid,  if  embodied 
in  an  ordinance.  In  Horr  &  Bemis  on  Municipal  Police 
Ordinances,  sec.  152,  it  is  said  that  it  is  lawful  to  provide 
an  initial  fine  for  creating  a  nuisance  and  an  additional 
fine  for  each  day  of  its  continuance.  We  hold  the  ordi- 
nance not  void  because  of  the  daily  penalty  prescribed 
therein. 

Franklin  Orove  has  less  than  six  hundred  inhabitants 
within  the  municipality.  It  has  been  decreasing  in 
population  for  many  years.  Outside  the  municipality 
it  has  a  population  of  about  one  hundred.  Two-thirds 
of  this  village  population  is  south  of  the  railway.  Its 
business  portion  is  south  of  the  railroad  and  all  of  its 
churches  but  one.  Its  depot  and  stock  yards  and  other 
structures  are  south  of  the  railway.  The  proof  largely 
consisted  of  the  results  of  counting  the  number  of  foot 
passengers,  teams  and  automobiles  passing  over  the 
railway  tracks  at  each  street  crossing  on  numerous 
days  specified ;  and  of  the  statement  by  witnesses  of  a 
few  accidents  and  several  near  accidents  caused  by 
people  going  or  driving  upon  the  track  when  a  train 
was  approaching;  and  of  the  description  of  how  trees 
and  buildings  interfere  with  the  view  of  travelers  on 
the  highway  approaching  the  crossings  at  certain 
places ;  and  of  proof  that  outside  of  the  village  but  near 
by,  a  campmeeting  is  held  six  days  each  year  and  a 
Chautauqua  on  the  same  grounds  eleven  days  each  year. 
It  would  be  impracticable  to  recite  this  evidence  in  this 
opinion.  We  think  it  is  sufficient  to  say  that,  upon  a 
consideration  of  this  evidence,  the  court  is  of  opinion 
that  it  is  reasonable  to  require  gates  at  Elm  street,  now 
known  as  the  Lincoln  Highway ;  that  it  is  unreasonable 
to  require  gates  to  be  maintained  at  Spring  and  State 
streets,  and  that  the  majority  of  the  court  are  of  the 
opinion  that  it  is  unreasonable  to  require  gates  at  Syca- 
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more  street  The  writer  of  this  opinion  concludes  that 
because  of  the  six  tracks  crossing  Sycamore  street  and 
the  obstruction  to  the  view  caused  by  the  depot  and 
other  buildings,  it  is  reasonable  to  require  gates  to  be 
maintained  at  the  latter  street. 

We  are  of  opinion  that  the  ordinance  is  unreason- 
able in  its  entirety  in  two  other  respects.  It  requires 
the  gates  to  be  operated  the  entire  twenty-four  hours 
of  the  day.  We  are  of  the  opinion  that  in  this  rural 
community  we  may  take  judicial  knowledge  of  the  con- 
ditions which  ordinarily  exist  and  that  after  the  affairs 
of  the  day  and  evening  are  ended  and  the  silence  of 
night  prevails,  the  ordinary  statutory  signals  of  bell 
and  whistle  and  the  headlights  on  all  trains,  necessarily 
visible  a  long  distance  on  this  straight  track,  are  all 
that  should  be  required  of  the  railroad  company,  at 
least  from  midnight  to  six  a.  m.  and  perhaps  for  a 
somewhat  longer  period.  The  ordinance  permits  a 
penalty  of  from  $10  to  $200  for  each  violation  thereof. 
This  would  allow  a  jury  to  assess  a  penalty  of  $73,000 
for  the  failure  to  erect  any  one  of  these  gates  for  a 
year,  or  $292,000  for  failure  to  erect  the  four  gates  for 
one  year.  The  penalty  should  be  sufficient  to  insure 
obedience,  and  $10  a  day  would  be  a  reasonable  penalty, 
and  perhaps  $25  a  day,  but  a  provision  which  would 
permit  a  jury  to  return  a  verdict  for  so  large  a  penalty 
in  our  opinion  makes  the  whole  ordinance  unreasonable 
and  therefore  void. 

The  village  contends  that  the  railway  company  has 
conceded  the  validity  of  this  ordinance  as  to  Ekn  street 
and  that  the  judgment  is  much  less  than  the  penalties 
which  might  be  imposed  for  the  failure  for  nearly  one 
year  to  erect  and  maintain  gates  at  that  street,  and 
therefore  the  judgment  must  be  affirmed,  regardless  of 
the  view  the  court  takes  of  the  validity  of  the  ordi- 
nance as  to  the  other  streets.  We  find  no  place  in  the 
record  or  briefs  where  the  railway  company  concedes 
the  validity  of  the  ordinance  as  to  Elm  street    On 
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the  contrary^  it  insists  that  it  is  void  as  to  that  street. 
The  fact  that  it  finally  concluded  to  comply  is  not  a 
confession  that  the  ordinance  is  valid.  It  ought  to  be 
stated  that  the  railway  company  maintained  a  flagman 
at  Ehn  street  before  this  ordinance  was  adopted  and 
that  it  has  been  customary  for  it  to  place  a  flagman  at 
the  other  streets  during  the  continuance  of  said  Chau- 
tauqua and  said  campmeeting,  and  it  may  well  be  that 
it  would  be  reasonable  for  the  city  to  require  a  flag- 
man on  those  streets  during  those  assemblages,  both 
in  the  daytime  and  in  the  evening. 

The  Act  for  the  Begulation  of  Public  Utilities 
(Hurd's  Bev.  St.,  ch.  Ilia)  was  passed  before  this 
ordinance  was  adopted  and  went  into  force  before  this 
suit  was  begun.  We  suggest  the  question  whether, 
nnder  section  57  and  other  sections  of  that  act,  the  city 
can  now  enforce  any  such  ordinance  except  through  the 
State  Public  Utilities  Commission.  For  the  reasons 
stated  the  judgment  is  reversed. 

Reversed  with  finding  of  facts. 

Finding  of  facts  to  be  incorporated  in  the  judgment. 

We  find  from  the  evidence  that  the  ordinance  in  ques- 
tion is  unreasonable  in  requiring  gates  to  be  operated 
at  Ehn  street  crossing  the  entire  twenty-four  hours  of 
each  day,  and  that  the  penalty  provided  for  each  viola- 
tion of  the  ordinance  is  unreasonable.  We  find  that  the 
ordinance  is  unreasonable  in  requiring  gates  to  bf» 
erected  and  maintained  at  State  Street  and  Spring 
street.  The  majority  of  the  court  find  the  ordinance 
nnreasonable  in  requiring  gates  to  be  erected  and  main- 
tained at  Sycamore  street. 
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Foster  v.  Rudis  et  al.,  196  111.  App.  174. 

W.  C.  Foster,  Appellee,  v.  Matt  Rodis  et  aL, 

Appellants. 

Gen.  No.  6,080. 

1.  FoBCiBLB  BNTBT  AND  DETAiNEB,  S  95* — ichcn  form  Of  judgment 
sufficient,  A  Judgment  in  forcible  entry  and  detainer  for  plaintiff 
and  against  defendants  **for  possession  of  the  premises  inyolyed  in 
said  cause"  while  not  in  approved  form,  as  requiring  resort  to  the 
complaint  for  a  sufficient  description  iji  the  premises,  is  nevertheless 
sufficient 

2.  Appeal  and  ebbob,  S  800* — when  matter  not  properly  preserved 
for  review.  The  fact  that  a  motion  for  a  new  trial  is  preserved  in 
the  record  kept  by  the  clerk  is  not  sufficient  where  it  is  not  contained 
in  the  bill  of  exceptions. 

3.  Appeal  and  ebbob,  S  600* — when  motion  for  new  trial  not 
essential  to  right  of  review.  Bven  though  no  motion  for  a  new  trial 
was  made,  the  defeated  party  may  have  reviewed  on  appeal  the 
decisions  of  the  court  upon  objections  to  evid^ice  and  the  like  where 
exceptions  ihefeto  have  be»i  properly  preserved  by  the  bill  of 
exceptions. 

4.  Appeal  and  ebbob,  §  551* — when  formal  exception  not  necessary. 
Under  section  81  of  the  Practice  Act  ( J.  &  A.  f  8618),  as  amended  in 
1911,  a  party  may  have  adverse  ruling  reviewed  without  taking  a 
formal  exception  thereto. 

5.  Landlobd  and  tenant,  {  466* — when  payment  of  arrears  of  rent 
prevents  forfeiture.  If  a  tenant  pays  the  rent  in  arrears  within  ten 
days  after  service  of  notice  of  default  by  the  landlord,  the  fc^eitore 
of  the  lease  is  thereby  prevented. 

a  Lanimx>bd  and  tenant,  {  466* — when  offer  of  payment  sufficient 
to  prevent  forfeiture  of  lease.  Where  a  tenant,  within  ten  days  after 
notice  served  by  the  landlord  of  the  termination  of  his  lease  for 
failure  to  pay  rent,  pays  $375  of  the  $400  due  and  within  the  same 
period  tenders  the  remaining  $25  which  the  landlord  reuses,  sudi 
payment  and  tender  are  sufficient  to  avoid  the  forfeiture,  and  do  i^ea 
of  tender  is  necessary  to  admit  such  defense,  nor  is  it  necessary  that 
the  tender  of  the  $25  be  kept  good. 

Appeal  from  the  County  Court  ot  Lake  county;  the  Hon.  Pnsr  L. 
Pebsons,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.    Reversed  and  remanded.    Opinion  filed  October  20;  1916. 

Oeobqe  C.  OuTHBiEy  f  or  appellants. 

•See  lUlnoU  Notef  Dlffett.  Tots.  XI  to  XT,  and  CnmiilatlTe  Qwuterlj, 
topic  and  oectlon  number. 
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FuLTOKy  Oaeey  &  Dbtjtschman,  for  appellee. 

Mb.  Pbesidino  Jitsticb  Bibell  delivered  the  opinion 
of  the  oonrt 

This  was  forcible  detainer  brought  in  the  County 
Court  of  Lake  comity  to  recover  possession  of  a  farm. 
Defendants  pleaded  not  guilty  and  there  was  a  jury 
trial  Defendants  offered  certain  evidence  which  they 
claimed  established  a  complete  defense.  The  court 
sustained  objections  thereto  and  directed  a  Verdict  for 
plaintiff,  and  it  was  returned  and  there  was  a  judgment 
thereon  for  the  recovery  of  the  premises,  and  defend- 
ants prosecute  this  appeal  therefrom. 

The  judgment  was  for  plaintiff  and  against  defend- 
ants ''for  possession  of  the  premises  involved  in  said 
cause.''  We  do  not  approve  of  this  form  of  judgment. 
It  is  exceedingly  general.  In  order  to  issue  a  writ  of 
restitution  which  any  officer  could  safely  execute,  the 
clerk  must  resort  to  the  complaint,  where  the  premises 
were  sufficiently  described.  If  the  complaint  were  lost 
from  the  files,  the  clerk  could  not  issue  a  sufficient  writ. 
Such  a  reference  to  the  complaint  seems,  however,  to 
be  justified  by  the  authorities.  1  Freeman  on  Judg- 
ments (4th  Ed.),  sec.  50c,  states  the  rule  as  follows: 
**The  property  which  is  the  subject  of  a  judgment  or 
decree  must  also  be  described  with  sufficient  certainty 
to  leave  its  identity  free  from  doubt;  but  the  bill  or 
complaint  may  be  referred  to  in  the  judgment  for  the 
purpose  of  description.  •  •  •  A  judgment  may  be 
aided  by  the  pleadings  and  the  other  parts  of  the  rec- 
ord, and  if  the  description  obtainable  from  it  and  them 
would  be  sufficient  if  found  in  a  conveyance  to  divest  the 
title  of  the  grantor,  it  will  be  sufficient  to  sustain  sales 
made  or  possession  taken  under  the  judgment" 
Atkinson  v.  Lester,  2  111.  (1  Scam.)  407;  Cairo  d  St.  L. 
B.  Co.  V.  Wiggins  Ferry  Co.,  82  HI.  230;  Adams  v. 
Padni,  119  111.  App.  428 ;  Haynes  v.  Sherwin-Williams 
Co.,  126  HI.  App.  414,  are  examples  of  judgments  which 
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could  only  be  sustained  by  a  like  reference.  In  Hctws 
V.  Victoria  Copper  Min.  Co.,  160  U.  S.  303,  where  it 
was  claimed  that  the  findings  and  the  judgment  did 
not  sufficiently  identify  the  premises  to  enable  an 
officer  to  execute  a  writ  of  possession,  the  court  said: 
^  ^  It  is  not  doubtful  that  the  decree  and  complaint  taken 
together  fully  describe  and  furnish  ample  means  for 
identification  of  the  property  to  which  defendant  in 
error  was  adjudged  to  be  entitled/*  The  decree  was 
there  affirmed.  We  applied  a  like  rule  in  Stevens  v. 
Cary,  183  111.  App.  24. 

The  bill  of  exceptions  does  not  contain  a  motion  by 
defendants  for  a  new  trial,  and  the  effort  of  the  clerk 
to  preserve  that  matter  in  the  record  kept  by  him  is 
unavailing.  Appellee  contends  that  because  of  the 
absence  of  that  motion  from  the  bill  of  exceptions, 
appellants  cannot  be  heard  to  complain  of  the  refusal 
of  the  court  to  admit  evidence  offered  by  them.  What- 
ever decisions  there  may  have  been  prior  to  1908  which 
appear  to  support  that  contention,  it  was  settled  in 
Tarber  v.  Chicago  &  A.  B,y.  Co.,  235  HI.  589,  that 
without  a  motion  for  a  new  trial,  the  defeated  party 
may  have  reviewed  on  appeal  decisions  of  the  court 
upon  objections  to  evidence  and  the  like,  if  exceptions 
thereto  have  been  properly  preservd  by  the  bill  of 
exceptions.  "People  v.  Faulkner,  248  111.  158.  Appel- 
lants fafled  to  preserve  in  their  bill  of  exceptions, 
exceptions  to  some  of  the  rulings  of  the  court  in  re- 
fusing to  admit  evidence  offered  by  them.  Under  sec- 
tion 81  of  the  Practice  Act,  as  amended  in  1911  (J. 
&  A.  If  8618),  a  party  may  have  an  adverse  ruling  re- 
viewed without  taking  any  formal  exception  thereto. 

Appellee  was  the  landlord  and  appellants  were  his 
tenants  under  a  written  lease,  running  from  April  15, 
1913,  to  December  1,  1914,  and  with  a  provision  that 
at  the  option  of  the  tenants,  the  lease  should  be  ex- 
tended to  December  1,  1917,  at  an  increased  rental 
specified.    On  November  16,  1914,  appellants  served 
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a  written  notice  upon  appellee  of  their  election  to  have 
said  lease  extended  pursuant  to  said  option.  On 
December  1,  1914,  $400  rent  became  due  from  appel- 
lants to  appellee  and  was  not  paid.  On  December  2nd, 
appellee  served  written  notice  upon  appellants  that 
in  consequence  of  their  default  in  paying  said  rent, 
he  had  elected  to  determine  their  lease,  and  that  he 
notified  them  to  deliver  possession  within  ten  days.  He 
began  this  suit  on  December  14th  for  possession.  De- 
fendant sought  to  prove  that  on  December  4, 1914,  they 
paid  appellee  $375,  and  that  on  December  5th  they 
tendered  appellee  the  remaining  $25  of  said  rent,  and 
that  he  refused  to  receive  it.  The  court  refused  to 
admit  this  testimony.  Appellee  claims  in  support  of 
this  ruling  that  under  section  9  of  the  Landlord  and 
Tenant  Act  (J.  &  A.  If  7047),  when  the  tenant  fails 
to  pay  his  rent  and  the  landlord  serves  such  a  notice, 
the  lease  is  thereby  terminated,  and  that  the  tenant 
cannot  escape  from  the  result  and  the  landlord  has  a 
right  to  possession  after  ten  days.  Our  Supreme  Court 
in  a  long  line  of  decisions  has  held  to  the  contrary  and 
has  held  that,  if  the  tenant  pays  the  rent  in  arrears 
within  ten  days  after  service  of  such  notice,  the  for- 
feiture of  the  lease  is  thereby  prevented.  Among  those 
cases  are  Chadwick  v.  Parker,  44  111.  326;  Chapman 
V.  Kirby,  49  HI  211 ;  Cone  v.  Woodward,  65  111.  477 ; 
Leary  v.  Pattison,  66  IlL  203 ;  Woodward  v.  Cone,  73 
IIL  211.  Appellee  contends  that  since  these  decisions 
there  has  been  some  slight  change  in  the  statute,  which 
obviates  their  force.  In  1897,  in  Woods  v.  Soucy,  166 
BL  407,  since  section  9  assumed  its  present  form,  this 
whole  subject  was  reviewed  at  length,  and  it  was  held 
that  by  paying  rent  within  ten  days  after  notice  a  for- 
feiture was  avoided.  Appellee  relies  upon  Dickenson 
V.  Petrie,  38  HI.  App.  155.  That  case  is  not  in  point 
There  the  notice  was  given  and  the  tenant  did  not  pay 
nor  offer  to  pay  the  rent  in  arrears  within  the  ten 
dajrs,  and  the  question  what  effect  payment  within  the 
ten  days  would  have  had  was  not  presented  or  decided, 
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and,  if  it  were  in  point,  it  must  be  considered  as  over- 
turned by  the  later  decision  in  Woods  v.  Soucy,  supra. 

But  appellee  contends  that  appellants  could  not 
avail  of  this  defense,  and  were  not  entitled  to  this 
evidence,  because  they  did  not  plead  a  tender  nor  offer 
to  prove  that  the  tender  was  kept  good.  This  is  not 
a  question  of  tender  in  the  ordinary  sense.  Appellants 
are  not  being  sued  for  the  $25.  If  they  were,  they 
would  have  had  to  keep  the  tender  good  in  order  to 
avoid  costs.  The  question  here  is  oily  whether  they 
could  avoid  the  forfeiture  by  paying  $375  of  the  rent 
in  arrears  and  tendering  the  remaining  $25  to  lEippellee 
within  the  ten  days.  No  plea  of  tender  was  necessary 
to  admit  that  defense,  nor  was  it  necessary  that  the 
tender  should  be  kept  good  when  the  last  $25  was 
tendered  within  the  ten  days  and  forfeiture  was  pre- 
vented, whether  the  landlord  did  or  did  not  accept 
the  money. 

The  judgment  is  therefore  reversed  and  the  canse 
remanded. 

Reversed  and  remanded. 


Mark  Bates,  Appellant,  v.  Estate  of  Thomas  Oronin, 

Deceased,  Appellee. 

Gen.  No.  6,083. 

1.  Bills  and  notes,  S  373* — when  introduction  of  note  makei 
prima  fade  case.  In  a  claim  against  an  estate  on  a  promissory  note 
where  plaintiff  introduces  the  note  in  evidence  and  proves  that  the 
signature  thereto  was  the  genuine  signature  of  the  deceased,  he  makes 
a  prima  focie  case. 

2.  Bnxs  AND  Nons,  §  891* — when  holder  presumed  bona  fide 
purchaser.  One  holding  a  promissory  note  indorsed  in  blank  must 
be  assumed  to  be  an  innocent  purchaser  for  value  before  maturity. 

8.    Bnxs  AND  NOTES,  §  407* — when  burden  of  proving  iUegai  001^ 

•See  niinoU  Note*  Dlseet,  Tote.  XI  to  XT,  and  CnmiilatiTe  Qiuirterly,  Mime 
topic  and  eectlon  number. 
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toleration  on  defendant  In  an  action  on  a  note  indorsed  in  blank 
brought  by  the  bolder,  wbere  the  defense  is  that  it  was  given  in  settle- 
ment of  differences  in  trades  on  the  Board  of  Trade,  the  burden  is 
on  the  defendant  to  establish  such  defense  by  substantial  proof  of 
the  facts  constituting  alleged  defense. 

1  Bills  and  notes,  §  434* — when  evidence  inadnUsBible  to  shov) 
Uteoal  consideration.  In  an  action  on  a  note  indorsed  in  blank 
brooi^t  by  the  bolder  thereof,  the  defense  that  the  note  was  void 
because  given  by  the  maker  in  settlement  of  diffemces  in  trades  on 
the  Board  of  Trade  in  transactions  with  the  payee  cannot  be  estab- 
Ushed  by  evidence  of  transactions  with  which  the  payee  was  not  con- 
nected and  of  which  he  was  not  shown  to  have  had  any  knowledge. 

5.  Bills  and  notks,  §  434* — when  evidence  inadmissible  to  show 
iUegdl  consideration.  In  an  action  on  a  promissory  note,  dated  1906 
and  indorsed  in  blank,  brought  by  the  holder  thereof,  where  the 
defense  is  that  it  was  given  to  the  payee  in  settlement  of  differences 
in  trades  on  the  Board  of  Trade,  evidence  that  the  maker  had  similar 
transactions  with  other  members  of  the  Board  of  Trade  about  1901 
Is  inadmissible  as  being  too  remote. 

6.  Biua  and  notes,  S  434* — when  evidence  inadmissible  to  show 
iikgal  consideration.  Evidence  in  an  action  on  a  promissory  note 
examined  and  held  inadmissible  to  show  the  illegality  of  the  consid- 
eraticm. 

7.  Evidencb,  §  107* — when  evidence  of  telephone  conversation 
inadmissible.  Evidence  of  a  witness  as  to  a  telephone  conversation 
which  does  not  state  the  conversation  he  held  nor  his  inability  to 
recollect  the  words  used,  but  merely  undertakes  to  give  his  opinion 
of  the  general  result  of  numerous  conversations,  is  inadmissible, 
eq)eeially  where  he  does  not  testify  that  the  person  with  whom  the 
telephone  conversation  was  had,  had  a  telephone  nor  give  its  number 
nor  state  that  he  heard  the  other  person  call  that  number  and  get  it 

8.  Bills  and  notes,  {  443* — when  evidence  insufficient  to  show 
(tt^al  consideration.  Evidence  in  an  action  to  recover  on  a  prom- 
iaaory  note,  examined  and  held  insufficient  to  show  that  the  note  was 
given  in  settlem^t  of  differences  in  trades  on  the  Board  of  Trade. 

Appeal  from  the  Circuit  Court  of  Grundy  county ;  the  Hon.  Samuel 
C  Stouoh,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
Wh.   Reversed  and  remanded.    Opinion  filed  October  20,  1915. 

Ain)BEw  J.  Redmond,  Simon  La  Grou  and  Oeorob 
Bedford,  for  appellant. 


CoRKSLius  Beardon,  f  or  appellee. 


*flM  ilUnols  NotM  Wg—t,  Vols.  XI  to  XV,  And  CmniilatlTo  Quarterly,  Mine 
MpK  sad  Mctloii  Bimiber. 
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Mb.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  conrt. 

On  November  15, 1907,  Mark  Bates  filed  a  claim  in 
the  Coimty  Court  of  Grundy  county  against  the  estate 
of  Thomas  M.  Cronin,  deceased,  based  upon  a  promis- 
sory note  dated  August  3, 1906,  for  the  principal  sum 
of  $3,832.25,  for  value  received,  signed  ** Cronin  Bros.*' 
and  **T.  M.  Cronin,'*  payable  to  the  order  of  Doyle 
Brothers  and  by  them  indorsed  in  blank.  Two  pay- 
ments of  $100  each  were  indorsed  upon  said  note.  On 
July  15,  1908,  said  claim  was  allowed  in  the  sum  of 
$3,770.29  as  of  the  seventh  class.  The  executor  ap- 
pealed to  the  Circuit  Court.  In  March,  1910,  there  was 
a  jury  trial  and  the  jury  disagreed.  In  October,  1914, 
upon  another  jury  trial,  there  was  a  verdict  for  de- 
fendant. A  motion  by  plaintiff  for  a  new  trial  was 
denied,  the  estate  had  a  judgment  for  costs  and  pMn- 
tiff  below  appeals. 

Appellant  introduced  the  note  in  evidence  and 
proved  that  the  signature,  **T.  M.  Cronin''  thereto 
was  the  genuine  signature  of  Thomas  M.  Cronin,  de- 
ceased. This  made  a  case  for  plaintiff.  There  was  a 
firm  of  Cronin  Brothers  in  the  hardware  business 
at  Morris,  composed  of  Daniel  J.  and  Thomas  M. 
Cronin.  Daniel  J.  Cronin  died  June  5, 1903.  Thomas 
continued  the  business  and  apparently  in  the  name  of 
Cronin  Brothers  until  he  died,  on  July  4, 1907.  Doyle 
Brothers  was  a  Chicago  firm,  dealing  in  grain  on  the 
Board  of  Trade,  and  had  done  business  for  Cronin 
Brothers  in  1905  and  1906.  The  sole  defense  inter- 
posed to  this  note  is  that  it  was  given  in  settlement 
of  differences  in  trades  on  the  Board  of  Trade.  It 
is  claimed  that  the  note  is  void  and  therefore  not  col- 
lectible in  the  hands  of  Bates  (who  must  be  assumed 
to  be  an  innocent  purchaser  for  value  before  maturity), 
under  section  131  of  the  Criminal  Code.  The  effect 
of  the  statute  just  cited  is  thus  stated  in  Schneider  v. 
Turner,  130  lU.  28:    **A11  contracts  for  the  purchase 
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and  sale  of  property  with  the  tmderstanding  or  agree- 
ment of  the  parties  (whether  that  agreement  is  ex- 
pressed on  the  face  of  the  contract  or  exists  by  secret 
understanding)  that  the  property  is  not  to  be  deliv- 
ered or  accepted,  but  the  contract  satisfied  by  an  adjust- 
ment of  the  difference  between  the  contract  and  mar- 
ket prices,  are  mere  wagers,  or  gambling  contracts, 
and  void.'*  The  burden  is  on  the  defense  to  establish 
such  a  defense,  and  the  rights  of  a  bona  fide  holder 
of  such  paper,  who  is  not  shown  to  be  connected  in 
any  way  with  the  inamorality  alleged  to  be  involved  in 
the  transaction,  cannot  be  cut  off  by  mere  surmise 
or  conjecture,  but  there  must  be  some  substantial  proof 
of  the  facts  constituting  the  alleged  defense.  Bank 
of  Montreal  v.  Griffin,  154  HI.  App.  616. 

The  defense  calle'd  Fred  J.  Blasingham,  who  testi- 
fied, over  objections  by  appellant,  that  he  had  repre- 
sented several  Chicago  parties  who  dealt  upon  the 
Board  of  Trade  and  that  Cronin  had  various  deals 
with  said  parties  through  him  and  in  no  case  was 
any  grain  ever  delivered  in  his  dealings  with  Cronin, 
but  the  transactions  were  closed  by  the  payment  of 
the  profit  or  loss.  He  named  five  different  Board  of 
Trade  firms  for  whom  he  had  done  that  kind  of  busi- 
ness. Doyle  Brothers  were  not  named  by  him,  and  he 
did  not  profess  to  know  anything  about  dealings  be- 
tween Cronin  or  Cronin  Brothers  and  Doyle  Brothers. 
It  was  not  shown  that  Doyle  Brothers  had  any  knowl- 
edge of  those  dealings.  It  may  be  that  under  the 
authorities,  if  the  evidence  had  shown  that  Doyle 
Brothers  had  had  transactions  in  grain  with  Cronin 
or  Cronin  Brothers  and  that  they  were  settled 
by  payment  of  differences  and  that  Doyle  Brothers 
intended,  when  the  purchases  or  sales  were  made, 
that  they  should  be  so  settled,  and  that  these  trans- 
actions were  included  in  this  note  sued  upon,  per- 
haps the  intent  of  Cronin  or  Cronin  Brothers  that 
the  trades  should  be  so  settled  could  be  shown  by  evi- 
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dence  of  this  kind.  But  all  these  elements  are  absent 
from  the  proof  in  this  case.  This  proof  was  of  trans- 
actions with  which  Doyle  Brothers  were  not  connected 
and  of  which  they  were  not  shown  to  have  had  any 
knowledge.  As  the  record  stands,  this  proof  was 
clearly  incompetent.  It  presented  an  immaterial  issue. 
It  was  calculated  to  mislead  the  jury.  Appellant  could 
not  be  expected  to  anticipate  and  be  prepared  to  meet 
that  case.  If  it  was  competent,  appellant  would  have 
had  a  right  to  go  into  the  dealings  of  Cronin  or  Cronin 
Brothers  with  all  those  Chicago  firms  and  to  show  that 
the  profits  or  losses  were  not  so  settled  and  that  the 
parties  did  not  so  intend  when  the  trades  were  made, 
and  this  would  have  been  trying  a  case  not  before  the 
court.  Appellee  called  Abel  D.  Osman,  who  testified, 
over  objections  by  appellant,  thai  from  1900  to  1906, 
he  was  a  member  of  the  Board  of  Trade  of  Chicago 
and  associated  with  five  commission  houses  named, 
and  that  Cronin  dealt  with  them  about  1901  and  bought 
and  sold  grain  on  margins  and  the  trades  were  settled 
by  the  payment  of  differences.  Doyle  Brothers  were 
not  named  by  him  nor  was  it  shown  that  they  knew 
anything  about  any  of  said  dealings.  For  the  reasons 
already  stated,  this  evidence  was  incompetent  and 
misleading.    It  was  also  too  remote. 

Appellee  called  James  B.  McCann,  an  undertaker, 
who  testified  over  objections  by  appellant,  to  a  conver- 
sation he  heard  prior  to  1903  between  Daniel  J.  Cronin 
and  one  of  the  Doyle  Brothers,  which  seems  to  us  too 
remote  and  not  shown  to  have  any  relation  whatever 
with  the  dealings,  if  any,  included  in  this  note.  He 
was  also  permitted  to  say  that  he  did  not  know  of  any 
dealings  between  Cronin  and  Doyle  Brothers  except  in 
the  buying  and  selling  of  grain,  and  he  was  allowed  to 
state  how  the  deals  were  settled  by  the  pajmient  of 
differences  although  he  did  not  show  that  he  knew  that 
of  his  own  knowledge  or  from  any  information  ob- 
tained from  Doyle  Brothers.    All  of  this  was  incompe- 
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tent.  He  was  also  permitted  to  testify,  over  objection, 
that  he  thought  he  was  familiar  enough  with  Oronin's 
affairs  to  know  if  Cronin  had  any  other  deals  with 
Doyle  Brothers.  This  opinion  that  he  thought,  if  there 
had  been  other  deals  between  Cronin  and  Doyle  Broth- 
ers, he  would  have  known  of  it  was  incompetent.  He 
should  have  stated  what  his  relations  with  Cronin  were 
and  what  facts  placed  him  in  a  position  to  know  of 
Cronin  *s  dealings  with  Doyle  Brothers,  and  it  would 
then  have  been  competent  for  him  to  testify  that  he 
did  not  know  of  any  such  dealings  in  relation  to  buying 
and  selling  grain  except  such  as  were  settled  by  the 
payment  of  differences,  and  it  should  have  been  left 
to  the  jury  to  decide  whether  or  not  he  was  sufficiently 
familiar  with  Cronin 's  affairs  to  have  known  if  there 
had  been  other  dealings.  He  was  permitted  to  decide 
that  which  should  have  been  left  to  the  jury.  Illinois 
Cent.  R.  Co.  v.  People,  143  HI.  434 ;  Hellyer  v.  People, 
186  HI.  550;  Illinois  Cent.  R.  Co.  v.  Smith,  208  111.  608; 
KdlyviUe  Coal  Co.  v.  Strine,  217  HI.  516;  Yarber  v. 
Chicago  &  A.  Ry.  Co.,  235  HI.  589;  Springfield  S  N.  E. 
Traction  Co.  v.  Warrick,  249  HI.  470;  Hoffman  v. 
Ernest  Tossetti  Brewing  Co.,  257  HI.  185. 

Daniel  Q.  Cronin  testified  in  behalf  of  the  estate 
that  he  was  the  executor  of  the  estate;  that  he  was 
employed  in  the  store  of  Thomas  M.  Cronin  and  suc- 
ceeded him  in  the  hardware  business;  that  he  found 
among  his  uncle's  papers  a  statement  from  Doyle 
Brothers,  which  he  produced,  dated  January  25, 1906, 
relating  to  transactions  on  and  before  that  date.  He 
testified  that  the  deals  of  his  uncle  with  Doyle  Brothers 
in  the  summer  of  1906  amounted  to  several  thousand 
bnshels  and  that  he  gained  that  information  from  said 
statement  which,  of  course,  was  impossible.  He  was 
allowed  to  tell  of  various  telephone  conversations  that 
his  uncle  had  with  some  one  whom  he  understood  to 
be  Doyle  Brothers.  The  question  of  the  competency 
or  incompetency  of  conversations  over  a  telephone  has 
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been  discussed  by  the  Supreme  Court  of  this  state  m 
Miles  V.  Andrews,  153  HI.  262;  Fitzgerald  v.  Benner, 
219  HL  485;  and  Godair  v.  Ham  Nat.  Bank,  225  HL 
572.  The  same  subject  has  been  treated  by  this  court 
in  Rock  Island  d  P.  By.  Co.  v.  Potter,  36  HI.  App.  590 ; 
Snively  v.  Colhurn,  78  HI.  App.  93;  Qalt  v.  Woliver, 
103  IlL  App.  71 ;  Rogers  Grain  Co.  v.  Tanton,  136  111. 
App.  533;  Pumphrey  v.  Gig  gey,  150  HI.  App.  473; 
Wicks  V.  Wheeler,  157  HI.  App.  578 ;  and  Tripp  v.  Rock- 
ford  Elec.  Co.,  186  HI.  App.  379.  We  also  call  atten- 
tion to  the  views  expressed  by  the  Appellate  Court 
for  the  first  district  in  Rueckheim  Brothers  v.  Servis 
Ice  Cream  d  Candy  Co.,  146  HI.  App.  607,  and  GaU 
lagher  v.  Singer  Sewing  Machine  Co.,  Yll  HI.  App. 
198.  There  are  some  Appellate  Court  decisions  in 
this  State  not  in  harmony  with  the  foregoing,  but  we 
must  regard  them  as  overruled.  It  must  be  considered 
as  established  for  this  State  that,  if  a  person  places 
himself  in  connection  with  a  telephone  system  through 
an  instrument  in  his  office,  he  invites  communications 
in  relation  to  his  business  over  such  telephone,  and 
that  conversations  so  held  are  admissible  in  evidence 
wherever  a  personal  interview  by  a  customer  with 
an  unknown  clerk  in  an  ordinary  shop  would  be  ad- 
missible in  relation  to  the  business  there  carried  on, 
and  this  without  an  identification  of  the  voice  at  the 
telephone.  If  the  witness  had  testified  that  Doyle 
Brothers  had  a  telephone  and  its  number,  that  he  heard 
his  uncle  call  that  number  and  get  it,  and  heard  any 
particular  conversation  following  by  his  uncle  with 
some  unknown  person  purporting  to  answer  the  tele- 
phone and  concerning  business  dealings  between  his 
uncle  and  Doyle  Brothers,  he  would  have  been  com- 
petent to  testify  to  so  much  of  the  conversation  as  he 
heard,  and  if  he  could  not  give  the  exact  words  of  the 
conversation,  but  remembered  the  substance,  he  would 
be  permitted  to  testify  to  that.  This  witness  did  not 
testify  that  Doyle  Brothers  had  a  telephone,  that  he 
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knew  its  number  or  that  he  heard  his  uncle  call  for 
that  nnmber.  All  that  he  testified  was  that  he  assumed 
his  unde  was  talking  with  some  one  in  the  office  of 
Doyle  Brothers.  For  all  that  his  testimony  shows, 
it  may  have  been  with  some  one  of  the  commission 
houses  named  by  the  witnesses  Blasingham  and  Osman. 
He  did  not  state  the  conversation  he  heard.  He  did 
not  state  that  he  was  unable  to  recollect  the  words. 
He  did  not  separate  one  conversation  from  another. 
He  merely  undertook  to  give  his  opinion  of  the  gen- 
eral result  of  numerous  conversations  which  he  heard. 
We  are  of  opinion  that  this  evidence  as  given  was 
incompetent.  With  this  evidence  excluded  there  is 
piracticaUy  nothing  in  this  record  to  show  that  this 
note  was  given  in  a  settlement  of  differences  growing 
ont  of  gambling  in  grain. 

The  judgment  is  therefore  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Patrick  Moran,  Appellee,  v.  Florence  A.  Orim, 

Appellant. 

Gen.  No.  6,086.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Glrcnlt  Court  of  Gnmdy  county ;  the  Hod.  Samukl 
C  Stough,  Jad£;e,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.    Berersed  and  remanded.    Opinion  filed  October  20,  1915. 

Statement  of  the  Case. 

Action  by  Patrick  Moran,  plaintiff,  against  Florence 
A.  Grim,  defendant,  to  recover  for  the  breach  of  a 
real  estate  contract.  From  a  verdict  and  judgment 
for  plaintiff  for  $105,  defendant  appeals. 

By  the  contract  which  was  in  writing,  plaintiff  was 
to  convey  to  defendant  by  warranty  deed,  free  of  all 
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incnmbrance,  certain  real  estate  and  was  to  pay  her 
$250,  and  defendant  was  to  convey  to  plaintiff  by 
warranty  deed,  free  of  all  incumbrance,  certain  other 
real  estate,  and  the  contract  was  to  be  carried  into 
effect  on  Febmary  15,  1914,  Plaintiff  brought  suit 
before  that  date.  It  did  not  appear  that  he  tendered 
to  defendant  a  warranty  deed  or  $250,  nor  that  he  had 
that  sum  ready  to  pay  to  her, 

John  G.  Pbttbys,  for  appellant. 

Frank  L.  Flood,  for  appellee. 

Mb.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 


Abstract  of  the 

1.  GoNTRikOTS,  {339* — when  action  for  breach  of  contract  for 
ewchange  of  realty  not  maintainable.  An  action  cannot  be  main- 
tained before  time  for  plaintiff's  performance  to  recover  for  the 
breach  of  a  contract  to  exchange  realty,  where  it  does  not  i^pear 
tliat  plaintiff  offered  or  was  ready  to  perform  his  part  nor  that  he 
was  excused  from  performance  by  the  language  and  conduct  of  the 
other  party  acting  personally  or  through  an  agent 

2.  GoNTEACTS,  S  390* — when  excuse  from  performance  a  question 
for  jury.  In  an  action  for  the  breach  of  a  contract  for  the  exchange 
of  realty,  brought  before  the  time  plaintiff  was  to  have  performed 
his  part  of  the  contract,  where  there  was  no  proof  of  any  tender 
or  readiness  of  performance  by  plaintiff,  the  question  whether  per- 
formance by  him  had  been  excused  by  defendant's  language  or  con- 
duct is  for  the  Jury. 

3.  Damages,  $56* — what  proper  measure  of  damages  in  acti/im 
for  breach  of  contract.  In  an  action  to  recover  for  the  breach  o/t  a 
contract  for  the  exchange  of  realty,  the  measure  of  damages  Is  the 
excess  in  value,  at  the  time  of  the  breach,  of  the  property  whldi 
plaintiff  was  to  receive  over  that  which  he  was  to  convey. 

4.  Damages,  S  200* — when  instruction  as  to  measure  of  damages 
for  breach  improper.  In  an  action  to  recover  for  the  breach  ol  a 
contract  for  the  exchange  of  realty,  where  there  is  no  proof  from 
which  the  Jury  can  estimate  the  excess  in  value,  at  the  time  of  the 
breadi,  of  the  property  which  plaintiff  was  to  receive  over  the 

•See  Illinois  Notes  Dt^estt  Vols.  XI  to  XV,  and  CnmnlatlTe  Qmurterly,  same 
topic  and  section  namber. 
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property  which  he  was  to  convey,  it  is  error  t6  authorize  the  Jury, 
if  tbey  find  for  plaintiff,  to  assess  such  damages  as  they  believe  from 
tbe  evidence  plaintiff  had  sustained. 


OUve  Moorei  Appellee,  v.  George  Wingerter,  Appellant 
Gen.  No.  6,089.  (Not  to  be  reported  in  fnlL) 

kppeB}  from  the  Circuit  Court  of  Kankakee  county;  the  Hon. 
AnHTTB  W.  Deselm,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1915.    Afiirmed.    Opinion  filed  Ck^tober  20,  1915. 

Statement  of  the  Case. 

Action  by  Olive  Moore,  plaintiff,  against  George 
Wingerter,  defendant,  nnder  section  9  of  the  Dram- 
shop Act  (J.  &  A.  1[4609)  to  recover  damages  for 
injury  to  her  means  of  support  and  property  by  the 
sale  and  gift  of  intoxicating  liqnor  to  her  husband, 
George  Moore,  which  in  the  first  connt  of  the  declara- 
tion was  alleged  to  have  caused  his  intoxication  and 
in  the  second  and  third  counts  to  have  caused  his 
habitual  intoxication,  which  intoxication  it  was  alleged 
eaosed  great  injury  to  her  means  of  support  and  to 
her  personal  property.  The  court  instructed  the  jury 
not  to  allow  anything  for  injury  to  her  person  and 
that  element  is  not  in  the  case.  There  was  a  verdict 
and  a  judgment  for  plaintiff  for  five  hundred  dollars 
and  defendant  appeals. 

The  suit  was  begun  June  4,  1913,  and  the  inquiry 
was  limited  to  the  five  years  next  preceding  that  date. 

Plaintiff  and  defendant  introduced  evidence  show- 
ing that  plaintiff's  husband  was  an  habitual  drunkard 
during  all  of  said  five  years.  Plaintiff  proved  without 
contradiction  that  a  part  of  his  intoxication  was  pro- 
duced by  wine  which  he  bought  either  of  defendant 
or  of  some  of  his  children  at  defendant's  home,  and 


188  Appellate  Coubts  of  Illinois. 

Moore  v.  Wingerter,  196  111.  App.  187. 

which  said  husband  paid  for.  Defendant  contended 
that  only  five  such  sales  were  proved  in  the  five  years. 
It  was  proved  that  during  the  first  nine  months  of 
said  five  years  he  was  drunk  at  least  twelve  times,  or 
about  once  every  three  weeks,  upon  defendant's  wine, 
and  that  these  drunken  spells  lasted  from  three  days 
to  a  week  each,  during  all  of  which  time  he  was  entirely 
incapacitated  for  work.  There  was  proof  that  at  later 
times  he  was  frequently  intoxicated  on  wine  of  appel- 
lant. On  cross-examination  of  the  witnesses  by  whom 
this  was  proved,  their  statement  that  the  husband  told 
them  he  got  the  wine  from  appellant  was  excluded,  but 
two  of  these  witnesses  also  testified  that  they  saw  the 
wine  which  he  had  and  upon  which  he  became  intoxi- 
cated from  time  to  time,  and  that  they  knew  defend- 
ant's wine  from  other  wine  and  that  this  was 
defendant's  wine.  There  was  no  contradiction  of  any 
of  this  evidence. 

There  was  proof  of  the  extreme  poverty  of  plaintiff 
and  her  husband  and  of  his  failure  to  supply  her  most 
ordinary  wants,  and  that  his  habitual  drunkenness 
was  the  cause  thereof.  The  evidence  showed  that 
when  any  money  was  earned  on  the  land  they  worked, 
it  was  because  plaintiff  and  her  minor  children  worked 
in  the  fields.  Married  daughters  furnished  the  cloth- 
ing for  herself  and  her  minor  children.  Defendant 
was  permitted  to  prove  that  others  contributed  to  the 
habitual  intoxication  of  George  Moore;  that  he  w^as 
seen  lying  drunk  on  the  river  bank  in  Momence  with 
whisky  bottles  in  his  pocket;  that  he  was  seen  drink- 
ing whisky  in  saloons;  but  the  court  did  not  permit 
proof  of  the  names  of  the  saloon  keepers.  There  was 
evidence  that  plaintiff  was  present  in  a  buggy  or  wagon 
perhaps  three  times  when  her  husband  bought  this 
wine  at  defendant's  farm  and  did  not  protest  then 
against  it.  It  was  also  shown  that  she  took  steps  to 
have  appellant  notified  by  a  lawyer  not  to  sell  liquor 
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to  her  husband,  but  she  was  unable  to  show  that  the 
notice  had  in  fact  been  given. 

Complaint  was  made  of  the  ninth  instruction,  given 
for  plaintiff,  which  after  submitting  to  the  jury  the 
question  whether  Moore  during  said  five  years  became 
an  habitual  drunkard  and  whether  within  said  five 
years  appellant  sold  and  delivered  him  intoxicating 
liquor,  and  whether  he  drank  the  same  and  whether 
the  drinking  thereof  contributed  to  his  becoming  an 
habitual  drunkard,  and  whether  by  reason  of  such 
habitual  drunkenness  the  plaintiff  was  injured  in  her 
means  of  support,  then  told  the  jury  that  if  they  further 
believed  from  the  evidence  that  during  said  period 
other  persons  sold  and  delivered  intoxicating  liquors 
to  Moore  and  that  he  drank  the  same  and  that  the 
drinking  thereof  contributed  to  his  becoming  an  habit- 
ual drunkard,  yet  under  the  law  appellant  would  be 
liable  for  the  acts  of  all  other  persons  who  contributed 
to  such  habitual  intoxication  by  selling  and  delivering 
mtoxicating  liquors  to  Moore. 

The  court  refused  four  instructions  requested  by 
defendant.  The  first  was  to  the  effect  that  if  Moore 
became  intoxicated  by  intoxicating  liquors  obtained 
from  others  and  by  reason  thereof  plaintiff  was  in- 
jured in  person,  property  or  means  of  support,  and  if 
defendant  sold  intoxicating  liquors  to  Moore  and  he 
thereby  became  intoxicated,  then  before  defendant 
could  recover,  she  must  prove  that  the  intoxication 
caused  by  defendant  contributed  to  the  injury  to  her 
person,  property  or  means  of  support.  The  second 
refused  instruction  was  on  the  basis  that  the  wine  sold 
by  defendant  was  not  intoxicating  and  that  Moore 
mixed  said  wine  with  other  liquors  and  thereby  became 
mtoxicated.  The  third  refused  instruction  was  in- 
tended to  cause  the  jury  to  consider  the  proof  that 
Moore  became  intoxicated  by  liquors  sold  him  by  others 
in  mitigation  of  damages.  The  fourth  refused  instruc- 
tion assumed  that  there  was  evidence  that  plaintiff 
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purchased  from  defendant  intoxicating  liquors  for  her 
husband  and  that  such  fact  might  be  considered  in 
mitigation  of  damages. 

H.  E.  &  H.  H.  Wheeler  and  W.  H.  Savaby,  for  ap- 
pellant. 

W.  R  HxTNTEB  and  Walteb  G.  ScHKEmEB,  for  ap- 
pellee. 

Mb.  Pbbsidiko  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

L  IifTOzicATiifQ  LiQuoBS,  §244* — When  evidence  juaiifieg  kutrmo- 
Hon  09  to  ewemplary  damages.  Evidence  in  an  action  by  a  wife  to 
recover  under  section  9  of  tlie  Dramshop  Act  (J.  &  A.  14600), 
examined  and  held  to  Justify  an  instruction  given  for  plaintiff  sub- 
mitting the  question  of  exemplary  damages  to  the  Jury. 

2.  iNToziCATiNo  UQU0B8,  §  214* — When  evidence  as  to  other  sates 
properly  ewcluded.  In  an  action  by  a  wife  under  section  9  of  the 
Dramshop  Act  (J.  &  A.  14609),  it  is  proper  to  exclude  evidence 
as  to  the  names  of  other  saloon  keepers  who  had  sold  intoxicating 
liquors  to  plaintiff's  husband. 

8.  Iinx)xicATmo  liquobs,  §  216* — when  evidence  of  sales  by  others 
not  a  defense.  In  an  action  by  a  wife  under  section  9  of  the  Dram- 
shop Act  ( J.  &  A.  f  4600),  to  recover  for  sales  to  plaintiff's  husband, 
it  is  no  defense  that  others  tiad  sold  intoxicating  liquors  to  the 
husband  and  caused  or  contributed  to  his  intoxication. 

4.  IifToziOATiNo  UQU0B8,  §216* — When  evidence  of  habitual 
drunkenness  not  a  defense.  In  an  action  by  a  wife  under  section  9 
of  the  Dramshop  Act  (J.  &  A.  f  4609),  it  is  no  defense  tliat  plaintiff's 
husband,  for  the  sales  to  whom  of  intoxicating  Uquors  the  action  is 
brought,  was  an  liabitual  drunkard  before  the  five  years  covered 
by  the  suit 

5.  INTOXICATINO  LIQUOBS,  §  181* — wkcn  prescncc  of  plaintiff  at 
time  of  sale  not  a  defense.  In  an  action  by  a  wife  under  section  9 
of  the  Dramshop  Act  (J.  &  A.  f4609),  to  recover  for  sales  of 
intoxicants  to  her  husband,  it  is  not  a  defense  that  she  was  present 
at  times  when  such  sales  were  made  to  the  husband  and  did  not 
protest  then  against  it,  where  evidence  shows  that  she  had  thereto- 
fore protested  without  avail,  was  present  unwillingly  when  they  w&e 

•S—  minols  NoUs  DIffMt,  Volt.  XI  to  XV,  And  CmnnlatlTe  <)iuirtcrl7,  i»Bie 
topic  sad  Mctlon  number. 
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made  and  had  taken  8t^;>B  to  notify  defendant  not  to  sell  liqnor  to 
the  husband. 

6.  iNToziGATiiro  UQUOBS.  §  249* — when  inatruction  a$  to  sales  hy 
others  proper.  In  an  action  by  a  wife  under  section  9  of  the  Dnun- 
titop  Act  (J.  &  A.  (4609),  to  recover  damages  for  Injury  to  her 
means  of  support  and  property  by  the  sale  and  gift  of  Intoxicating 
Uquor  to  her  husband,  an  Instruction  given  at  plalntlfTs  request 
which  after  submitting  to  the  jury  the  question  whether  the  hus- 
band durlngi  the  five  years  covered  by  the  action  became  an  habitual 
drunkard,  and  whether  within  such  time  defendant  sold  and  delivered 
to  him  Intoxicating  liquor,  and  whether  the  husband  drank  the 
IttlQor,  and  whether  the  drlnklngt  thereof  contributed  to  his  becoming 
an  habitual  drunkard,  and  whether  by  reason  of  such  habitual 
dnmkenness  the  plaintiff  was  Injured  In  her  means  of  support,  then 
told  the  Jury  that  If  they  further  believed  from  the  evidence  that 
daring  the  period  other  persons*  sold  and  delivered  Intoxicants  to  the 
husband  and  that  he  drank  them  and  that  the  drinking  thereof 
contributed  to  his  becoming  an  habitual  drunkard,  yet  under  the 
law  d^endant  would  be  liable  for  the  acts  of  all  other  persons  who 
omtrlbuted  to  such  habitual  Intoxication  by  selling  and  delivering 
intoxicating  liquors  to  the  husband.  Is  proper. 

7.  iNTQXicATiNQ  UQUOES,  §206* — whcn  instructioH  as  to  burden 
of  proof  properly  refused.  In  an  action  by  a  wife  under  section  9 
of  the  Dramshop  Act  (J.  &  A.  f  4609),  to  recover  damages  for  injury 
to  her  means  of  support  and  property  by  the  sale  of  intoxicating 
liquor  to  her  husband,  an  instruction  to  the  effect  that  if  the  hus- 
band became  intoxicated  by  liquor  obtained  from  others  and  by 
reason  thereof  plaintiff  was  injured  in  person,  property  or.  means 
of  support,  and  if  defendant  sold  intoxicating  liquors  to  the  husband 
and  he  thereby  became  Intoxicated,  then  before  plaintiff  could  recover 
Bhe  must  prove  that  the  intoxication  caused  by  defendant  contributed 
to  the  injury  to  her  person,  property  or  means  of  support,  is  properly 
refused  as  placing  upon  her  the  burden  of  proving  an  injury  from 
the  use  of  defendant's  liquor  separate  from  that  produced  from  the 
Uquor  sold  the  husband  by  others. 

8.  INTOXIOATINO  LiQUOBS,  $249* — whon  instruction  not  hased  on 
evidence  properly  refused.  In  an  action  by  a  wife  under  section  9 
of  the  Dramshop  Act  (J.  &  A.  1(4609),  to  recover  damages  for 
faijurles  to  her  means  of  support  and  property  by  the  sale  of  intoxi- 
cating liquor  to  her  husband,  an  instruction  on  the  basis  that  the 
Uquor  sold  by  defendant  was  not  intoxicating  and  that  defendant 
mixed  it  with  other  liquors  and  thereby  became  intoxicated  te 
properly  refused  where  there  was  no  proof  on  which  to  base  such 
an  Insteuction. 


*Sc«  nUnola  Not«a  Dlffett,  Toll.  XI  to  XV.  And  CnmnlattTe  <)iMrterlm  Mune 
i«pte  aad  Mctton  luimbciv 
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9.  Intoxicating  Liquobs,  §  246* — when  irutruction  at  to  mHigi^ 
Hon  of  damages  properly  refused.  In  an  action  by  a  wife  under 
section  9  of  the  Dramshop  Act  (J.  &  A.  f  4609),  to  reoover  damages 
for  Injury  to  her  means  of  support  and  property  by  the  sale  of 
Intoxicating  Uqnors  to  her  husband,  an  Instractlon  Intended  to  caoae 
the  jury  to  consider  the  proof  that  the  husband  became  Intoxicated 
by  liquors  sold  him  by  others  in  mltlgatlcm  of  damages  Is  propel 
refused. 

10.  IKTOXIOATINO  LiQU(»8,  §  246* — When  instruction  as  to  mUiga- 
tion  of  damages  properly  refused.  In  an  action  by  a  wife  under 
section  9  of  the  Dramshop  Act  (J.  &  A.  (4609),  to  recover  dam- 
ages for  Injury  to  her  means  of  support  and  property  by  the  sale 
of  Intoxicating  liquor  to  her  husband,  an  instruction  which  assumes 
that  there  was  evidence  that  plaintiff  purchased  from  defendant 
intoxicating  liquors  for  her  husband  and  that  such  fact  might  be 
considered  in  mitigation  of  damages  is  properly  refused  where  there 
was  no  evidence  upon  which  to  base  it 

11.  iNToxiCATiNo  LIQU0B8,  S  249* — When  ruling  of  court  on  kwirmo- 
tions  not  ground  for  reversal.  Rulings  on  Instructions  in  an  action 
by  a  wife  under  section  9  of  the  Dramshop  Act  (J.  &  A*  14609), 
examined  and  held  not  ground  for  reversal. 


James  Brack,  Appellee,  v.  B.  F.  Berry  Goal  Oompany, 

Appellant. 

Cten.  No.  6,091.  (Not  to  be  reported  in  fnH) 

Appeal  from  the  Circuit  Court  of  Putnam  county;  the  Hon. 
Theodobb  N.  Gbeen;  Judge,  presiding.  Heard  in  this  court  at  tl|e 
April  term;  1915.   Affirmed.   Opinion  filed  October  20^  1915. 


Statement  of  the  Case. 

Action .  by  James  Brack,  plaintiff,  against  B.  F. 
Berry  Coal  Company,  defendant,  to  recover  for  inju- 
ries to  plaintiff  by  the  fall  of  a  rock  in  the  roof  of  a 
mine  of  defendant  while  plaintiff  was  at  work  nnder- 
neath  said  rock,  as  a  servant  of  defendant.  This  is 
an  appeal  from  the  second  trial  of  this  case.  On  the 
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first  trial,  plaintiff  had  verdict  and  judgment  for  $15,- 
000  which  was  reversed  in  Brack  v.  B.  F.  Berry  Goal 
Co.,  187  UL  App.  609,  becanse  an  instmction  for  plain- 
tiff was  not  sufficiently  modified,  and  because  an 
instruction  requested  by  defendant  was  improperly 
refused,  and  because  of  a  lack  of  certain  necessary  evi- 
dence. On  the  present  trial  plaintiff  had  verdict  and 
judgment  for  $14,000,  from  which  defendant  appeals. 
The  substance  of  the  charge  in  the  declaration  was 
that  the  roof  of  the  room  in  which  plaintiff  was  mining 
coal  was  in  an  unsafe  and  dangerous  condition;  that 
plaintiff  desired  to  use  certain  props,  caps  and  tim- 
ber to  secure  said  roof ;  that  defendant  wilfully  failed 
to  provide  a  supply  of  such  props,  etc.,  though  proper 
demand  as  provided  by  law  had  been  made  therefor ; 
and  that  because  of  such  noncompliance  with  the  pro- 
visions of  the  law,  the  rock  fell  upon  and  injured 
plamtiff. 

For  defendant  it  was  contended  that  plaintiff  had 
plenty  of  suitable  props  at  the  time  he  was  injured 
and  failed  to  use  them,  and  that  as  defendant  had 
famished,  and  there  were  in  and  near  his  room,  plenty 
of  props  for  his  use,  the  charge  was  not  sustained ; 
and  also  that  the  damages  are  excessive.  *  Complaint 
was  also  made  that  the  court  erroneously  refused  to 
admit  in  evidence  rule  10  offered  by  defendant  and 
gave  an  erroneous  instruction  requested  by  plaintiff. 

There  was  in  the  record  evidence  that  the  only  props 
m  that  vicinity  accessible  to  plaintiff  before  his  injury 
were  props  that  had  been  broken  or  were  crooked  and 
imfit  to  be  used,  and  that  defendant  had  failed  to 
supply  the  needed  props  as  demanded.  Defendant  con- 
tended that  as  plaintiff  supposed  the  stone  above  him 
in  the  roof  where  he  was  at  work  would  not  fall,  and 
that  it  was  safe  for  him  to  work  under  it,  therefore,  if 
suitable  props  had  been  supplied,  he  would  not  have 
nsed  them,  and  therefore  his  injury  was  not  due  to 
the  failure  to  supply  props.    The  proof  showed  that 
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the  rock  above  had  slightly  slipped  and  plaintiflE  knew 
it  before  he  went  to  work  under  it  that  morning,  and 
that  the  distance  for  which  it  was  unsupported  was 
such  that  plaintiff  and  his  buddy  that  morning  wished 
to  put  props  underneath  it  to  prevent  any  danger  of 
its  falling,  and  that  they  did  not  put  props  there  be- 
fore working  because  they  had  none. 

The  court  permitted  proof  that  rules  had  been  posted 
by  defendant  and  permitted  the  rules  to  be  produced 
in  the  court  room,  but  refused  to  permit  rule  10  to 
be  read  in  evidence  to  the  jury. 

McDouGALL,  Chapiian  &  Baynb,  for  appellant; 
Mastin  &  Sheelook  and  Gbobqb  W.  Hunt,  of  counsel. 

Duncan  &  0 'Conor,  for  appellee. 

Mb.  PBEsmiNQ  JusTiOB  DmBLL  delivered  the  opinion 
of  the  court. 


Abstract  of  the  Decision. 

1.  Mnm  AHD  MiNEBALs,  §  76*— icl^tffi  evidence  tuffioieni  to  9how 
failure  to  iupply  prop$.  Evidence  in  an  action  by  a  miner  to  recover 
for  injuries  by  the  fall  of  rock  in  the  roof  of  a  mine  of  defendant 
while  plaintiff  was  working  in  the  mine  in  the  employ  of  defoidant, 
examined  and  held  to  show  that  there  was  a  dear  preponderance  of 
evidence  that  the  only  props  in  the  vicinity  accessible  to  plaintiff 
were  broken  or  crooked  and  unfit  for  use,  and  tliat  def^idant  had 
faUed  to  supply  the  needed  props  as  demanded  in  accordance  with 
the  requirements  of  Hurd*s  Rev.  St,  ch.  08,  art  20. 

2.  Minis  and  minerals,  S  176* — when  evidence  tuffident  to  eup- 
port  verdict  for  plaintiff.  Evidence  in  an  action  to  recover  for  inju- 
ries to  an  employee  by  the  fall  of  rock  in  a  mine  in  which  he  was 
working,  examined  and  held  sufficient  to  support  a  weaMct  for 
plaintiff. 

8.  Minis  and  icnnauxA,  $  168* — when  evidence  of  mis  properip 
emolmded.  In  an  action  by  a  miner  to  recover  for  injuries  by  ttte 
ftill  of  rock  in  the  mine  in  which  he  was  employed,  evidence  of  a 
rule  so  framed  as  to  permit  the  employe  to  wilfully  violate  the 
statutory  regulati<ms  as  to  mines  and  yet  give  him  a  dtfense  against 
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my  miner  injared  by  such  wilful  violation  is  properly  exdaded, 
each  mle  being  void  as  against  public  policy. 

4.  Afpbal  and  bbbob,  §1561* — when  omiBsion  in  imtruotion 
cured  by  other  inairuotione.  The  fact  tbat  an  element  in  a  case  to 
stated  in  brief  form  in  an  instruction  is  not  ground  for  reversal 
where  the  element  was  fully  stated  in  other  instructions  given  at 
the  request  of  the  same  party. 

Ki  linns  AND  MiNiBALs,  §196* — when  damage%  not  ewoe$$ive» 
In  tn  action  by  a  miner  to  recover  for  injuries  received  by  the  taU 
of  rodL  in  a  mine  where  the  evidence  shows  that  he  was  seriously 
injured;  that  his  lower  limbs  and  the  lower  part  of  his  body  were 
complete  paralyzed;  that  he  had  no  cmitrol  over  hto  bowels  nor 
his  bladder;  that  he  suffered  from  great  pain;  that  he  was  und^ 
constant  treatm^it  for  a  very  long  time;  that  he  to  a  hapless  crip- 
ple and  permanently  incapacitated  for  work  and  that  at  the  time 
of  the  injury  he  was  twenty  years  old  and  a  strong  healthy  man, 
tt  cannot  be  said  that  $14,000  to  an  excessive  award  even  though 
tbe  maximum  amount  recoverable  for  hto  death  would  have  beea 
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Appellee. 

Gen.  No.  6,096. 

t  OovNTDBS,  §  07* — when  action  not  maintainable  for  negUgemoe 
0/  9ervan$B.  A  private  action  wUl  not  lie  against  a  county  for 
UUnries  occasioned  by  the  negligence  of  its  servants  or  oflioers  in 
the  performance  or  nonperformance  of  their  duties,  or  in  the  per- 
formance of  their  duties  in  a  negligent  manner  in  the  absence  of 
express  statutory  authority. 

2.  Municipal  ooipobations,  §948* — when  not  Uabile  for  negU- 
genoe  of  aervante.  The  same  principle  applies  as  to  the  nonltobility 
of  t  municipal  corporation  for  the  negligence  of  its  servants  or 
ofllcers  in  the  performance  or  nonperformance  of  their  duties,  or 
to  the  performance  of  their  duties  in  a  negligent  manner,  as  applies 
to  the  case  of  counties  when  the  municipality  to  performing  those 
•cto  which  it  to  empowered  to  do  in  its  public  capacity  and  in  the 
dlicharge  of  duties  imposed  for  the  general  welfare. 

8.  Pleading,  §  184* — what  the  proper  of/Ice  of  demurrer.  It 
is  not  the  office  of  demurrer  to  allege  facts,  but  it  simply  concema 
wA  fkcto  as  are  stated  in  the  pleading  demurred  ta 
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4.  Pleading,  §14* — when  demurrable  as  stating  conclusion.  In 
an  action  against  a  county  to  recover  for  injuries  caused  by  an 
automobile  alleged  to  have  belonged  to  the  county  and  to  have  beeo 
negligently  operated  by  one  whom  it  had  placed  in  custody  and 
control  of  the  machine,  a  declaration  which  nowhere  states  for  wliat 
purpose  defendant  purchased  and  used  the  automobile,  but  simply 
alleges  that  it  was  not  being  operated  by  the  defendant  in  the  per- 
formance of  any  duty  imposed  upon  it  by  law,  is  insufficient  as  stat- 
ing a  conclusion  and  not  a  fact 

5.  Pleading,  §  146* — when  allegations  of  fact  in  demurrer  disre- 
garded. Allegations  of  fact  contained  in  a  demurrer  will  be  disre- 
garded. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Johk 
M.  NiEHAUs,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1915.    Affirmed.    Opinion  filed  October  20,  1915. 

Walter  H.  Kirk,  for  appellant. 

C.  E.  McNemab  and  Clabencb  D.  Mubpht,  for  ai>- 
pellee. 

Mb.  Pbesidino  Justice  Dibell  delivered  the  opinion 
of  the  court. 

After  dismissing  the  other  defendants,  Heniy  Jen- 
nings filed  a  second  amended  declaration,  hereinafter 
called  the  declaration,  against  the  County  of  Peoria. 
The  county  filed  a  general  and  special  demurrer  there- 
to, which  was  sustained.  Jennings  elected  to  abide 
by  his  said  declaration  and  there  was  a  judgment  in 
bar  against  plaintiff,  and  he  appeals. 

The  declaration  alleged  that  the  county  i>08ses8ed 
an  automobile,  which  it  placed  in  the  custody  and  con- 
trol of  one  Minor,  and  authorized  him  to  procure  for 
it  at  the  county's  expense  all  necessary  gasoline  and 
other  supplies  and  accessories  and  to  have  all  neces- 
sary repairs  made  from  time  to  time  and  to  engage 
the  services  of  a  competent  person  to  operate  said 
automobile  for  the  county;  that  Minor  received  from 
the  county  (acting  through  its  board  of  supervisors) 
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the  custody  and  operation  of  said  antomoible  for  the 
comity  and  agreed  with  the  county  to  purchase  at  the 
expense  of  the  county  all  necessary  gasoline  and  other 
accessories  and  to  have  all  necessary  repairs  made 
thereon  and  to  engage  competent  persons  to  operate  it ; 
that  Minor  engaged  one  Stems  to  operate  said  autcmio- 
bile  for  the  county;  that  on  a  date  named  the  auto- 
mobile had  been  repaired  at  a  factory  and  was  being 
driven  by  Stems,  under  the  direction  of  Minor,  from 
the  factory  to  the  courthouse ;  that  appellee  was  law- 
fully crossing  a  street  in  the  City  of  Peoria  with  due 
care  for  his  own  safety,  when  he  was  struck  and  in- 
jured by  said  automobile.  The  first  count  charged 
the  recUess  and  negligent  running  of  the  automobile ; 
the  second,  that  it  was  run  at  a  high  and  dangerous 
rate  of  speed ;  the  third,  failure  to  give  appellee  warn- 
ing of  its  approach ;  and  the  fourth,  that  it  was  run 
at  a  speed  which  violated  the  statute.  Each  count 
alleged  that  said  automobile  was  not  then  being  run 
or  operated  by  the  county  in  the  performance  of  any 
duty  imposed  upon  it  by  law. 

It  was  well  established  at  an  early  day  that  in  this 
State  a  private  action  will  not  lie  against  a  county 
for  injuries  occasioned  by  the  negligence  of  its  servants 
or  oflScers  in  the  performance  or  nonperformance  of 
their  duty,  or  in  the  performance  of  their  duty  in  a 
negligent  maimer,  unless  expressly  so  provided  by 
statute.  This  rule  was  illustrated  by  a  review  of  many 
authorities  in  Hollenbeck  v.  Winnebago  Coimty,  95  HL 
148,  where  the  principle  in  question  is  very  fully  stated. 
The  same  principle  had  previously  been  stated  in  many 
cases,  including  Hedges  v.  Madison  County,  6  HI.  (1 
Gihn.)  567;  Tovm  of  Waltham  v.  Kemper,  55  HI.  346; 
Bussell  V.  Town  of  Steuben,  57  HI.  35 ;  White  v.  Bond 
County,  58  HI.  297;  and  Symonds  v.  Board  Supers, 
Clay  County,  71  HI.  355. 

The  Constitution  of  1870  made  a  county  a  municipal 
corporation,  and  some  of  the  cases  above  cited  were 


198  Appellate  Ooubts  of  Illinois. 

Jennings  v.  Ck>iinty  of  Peoria,  196  IlL  App.  195. 

decided  since  that  Constitution  took  effect.  The  same 
principle  applies  to  a  municipal  corporation  when  it 
is  performing  those  acts  which  it  is  empowered  to  do 
in  its  public  capacity,  and  in  the  discharge  of  duties 
imposed  for  the  general  welfare,  such  as  the  exercise 
of  the  police  power,  and  the  like.  Culver  v.  Ciiy  of 
Streator,  130  HI.  238;  Elmore  v.  Drainage  Com'rs,  135 
HL  269 ;  CUy  of  Chicago  v.  WUliams,  182  HL  135 ;  CUy 
of  Chicago  v.  Sdz,  Schwab  S  Co./202  DL  545;  ToUef- 
son  V.  City  of  Ottawa,  228  HI.  134;  Evans  v.  City  of 
Kankakee,  231  HI.  223 ;  and  Minear  v.  State  Board  of 
Agriculture,  259  HI.  549.  This  subject  is  discussed  in 
the  article  on  "Counties'*  in  the  31st  paragraph  there- 
of, in  7  B.  C.  L.  957.  Appellant  seeks  to  apply  the 
principles  laid  down  in  Oathman  v.  City  of  Chicago, 
236  111.  9;  Lehigh  Valley  Transportation  Go.  v.  City 
of  Chicago,  237  HI.  581 ;  and  Johnston  v.  City  of  Chi- 
cago, 258  HL  494,  4  N.  C.  C.  A.  40.  Those  cases 
hold  that  municipalities  incur  no  liability  for  the  negli- 
gence of  their  officers  or  employees,  where  they  are 
exercising  governmental  functions  or  judicial,  discre- 
tionary or  legislative  authority,  conferred  by  their 
charters,  or  discharging  a  du^  imposed  solely  for 
the  benefit  of  the  ptabUc,  but  are  liable  where  they  are 
acting  ministerially ;  ^and  the  three  cases  last  cited  are 
not  out  of  harmony  with  the  general  rule  above  stated. 
This  demurrer  referred  to  Minor  as  if  he  were  tb-^ 
sheriff  of  Peoria  county.  A  demurrer  concerns  such 
facts  as  are  stated  in  the  pleading  demurred  to.  It 
is  not  the  office  of  a  demurrer  to  allege  facts.  Wood 
V.  Papendick,  268  HI.  383.  The  intimation  that  Minor 
was  sheriff  must  therefore  be  disregarded  though  it 
may  furnish  an  apt  illustration.  The  declaration  no- 
where states  for  what  purpose  the  county  purchased 
and  used  this  automobile.  The  allegation  above  stated, 
that  it  was  not  being  operated  by  the  defendant  in  the 
performance  of  any  duty  imposed  upon  it  by  law,  is 
the  statement  of  a  conclusion  and  not  of  a  fact.    This 
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is  not  proper  pleading.  Appellant  shonld  have  stated 
the  purpose  for  which  the  automobile  was  obtained 
and  used,  and  the  conrt  conld  then  have  determined 
whether  it  was  for  a  purpose  which  would  make  the 
county  liable  for  the  negligence  of  the  man  operating 
it  or  for  a  purpose  which  would  not  render  the  county 
liable  for  the  negligence  of  the  oflScer  or  employee. 
Suppose,  in  fact,  this  machine  was  purchased  for  the 
purpose  of  aiding  the  sheriff  in  performing  his  police 
duties,  to  enable  him  to  speedily  overtake  fugitives 
from  justice,  or  to  reach  speedily  a  mob  or  disorderly 
assembly  in  some  distant  part  of  the  county.  We  pre- 
sume it  would  be  conceded  that  in  such  case  the  county 
would  not  be  liable  for  the  act  of  the  driver  of  the 
automobile,  any  more  than  the  city  was  for  the  act  of 
the  policeman  in  Culver  v.  City  of  Streator,  supra. 
The  declaration  states  a  case  against  Stems.  Perhaps 
it  states  a  case  against  Minor.  It  fails  to  state  facts 
bringing  it  within  that  class  of  cases  where  a  county 
is  liable  for  the  negligence  of  its  officers  and  servants. 
The  judgment  is  therefore  affirmed. 

'Affirmed. 
Mb.  JxTsnoE  Nibhaus  took  no  part 


The  People  of  fhe  State  of  Illinois  ex  reL  Nellie  Mc- 
Oraham,  Appellee,  v.  J.  E.  Armstrong  et  aL, 

Appellants. 

Gen.  No.  6,102. 

1  PUADiHG,  1190* — when  mattera  of  form  not  questioned  hy 
general  dewMtrrer,  On  a  petition  for  mandamns  against  the  trustees 
of  the  policemen's  fund  of  a  dty  filed  by  the  widow  of  a  deceased 
polkeman,  to  compel  the  payment  by  them  to  her  of  an  amount 
claimed  to  be  due  from  such  fund,  objections  that  the  petition  la 
defectiye  in  not  aUeging  facts  to  show  that  an  ordinance  creating 
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the  office  of  policeman  in  snch  city  was  duly  adopted  by  a  vote  of 
two-thirds  of  all  the  duly  elected  aldermen ;  that  the  allegation  that 
the  husband  was  duly  appointed  policeman  is  not  sufficient;  that 
it  did  not  show  that  he  was  duly  nominated  and  confirmed  every 
two  years  after  his  original  nomination  and  confirmation;  that  It 
did  not  allege  the  deduction  from  his  salary  of  the  amount  of  one 
per  cent,  per  month  nor  that  such  amount  was  paid  by  him  into 
the  fund,  relate  to  matters  of  form  and  not  of  substance,  and  can- 
not be  reached  by  a  general  demurrer,  but  must  be  questioned  by 
special  demurrer. 

2.  Limitation  of  actions,  $12* — what  limitation  applicable  to 
petition  for  mandamus  to  compel  paym^ent.  The  ordinary  statute 
of  limitations  is  applicable  to  a  petition  by  the  widow  of  a  police- 
man for  mandamus  to  compel  the  payment  of  a  pension  daimed  to 
be  due  from  the  fund  created  by  the  Police  Pension  Fund  Act  of 
1909  (J.  &  A.  IF  1875),  and  where  the  evidence  shows  that  the  police- 
man died  on  January  7,  1912,  demand  was  made  March  12,  1914, 
and  the  proceeding  was  Instituted  April  2,  1914,  the  proceeding  is 
not  barred. 

3.  Equitt,  S86* — when  claim  not  harred  hy  laches.  Where  the 
act  creating  a  police  pension  fund  (J.  &  A.  f  1875),  and  the  ordi- 
nance of  a  city  enacted  pursuant  thereto  contain  a  provision  for 
pro  rata  payments  to  the  beneficiaries  when  there  are  not  sufficient 
funds  on  hand  to  pay  the  allowances,  a  delay  of  two  years  and  three 
months  in  bringing  suit  to  recover  such  pension  cannot  be  held  laches. 

4.  Municipal  cobporations,  S  143* — when  defense  of  insuf/tdency 
of  fund  to  he  interposed  in  answer.  On  a  petition  for  mandamus 
to  compel  the  payment  to  a  policeman's  widow  of  a  pension  out  of 
the  fund  created  by  the  Police  Pension  Act  of  1909  ( J.  &  A.  f  1875), 
which  act  and  the  ordinance  adopted  pursuant  thereto  contain  a 
provision  for  pro  rata  payments  where  the  fund  is  insufficient  to 
meet  all  allowances,  the  defense  that  such  deficiency  exists  must 
be  set  up  in  the  answer. 

5.  Municipal  corporations,  |143* — when  right  to  benefit  of 
police  pension  fund  accrues.  To  entitle  a  policeman's  widow  to  a 
pension  under  the  Police  Pension  Fund  Act  of  1909  (J.  &  A.  f  1875). 
and  an  ordinance  adopted  pursuant  thereto,  it  is  not  necessary  that 
the  husband's  death  shall  not  have  occurred  antU  ten  years  after 
the  ordinance  has  been  in  force,  but  her  right  to  sudi  pension  accrnes 
even  though  he  dies  in  less  than  two  years  after  the  ordinance  goes 
into  effect 

6.  Municipal  corporations,  §143* — when  ten  yeorif  oonHiMcoift 
service  wxt  essential  to  entitle  to  benefit  of  police  pension  fund.  Hie 
Police  Pension  Fund  Act  of  1909  (J.  &  A.  f  1875),  does  not  reqnire 
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that  the  ten  years'  service  provided  for  therein  shall  have  been  ten 
eontlBuons  years*  service. 

7.  MuNiciPAi.  coBPORATiONS,  §  143* — When  dependency  not  prereq- 
uMte  to  right  o/>  tcidoto  to  heneflta  of  police  pen$ion  fund.  The 
pension  provided  for  by  the  Police  Pension  Fund  Act  of  1909  (J.  &  A* 
f  1875),  and  an  ordinance  adopted  pursuant  thereto,  is  payable  to  the 
widow  in  any  event,  whether  or  not  she  was  dependent  upon  the  has- 
tand  for  support. 

8.  MuNiciPAi.  C0BP0BATI0N8,  §  143* — whcn  auhsequently  appointed 
poHcemen  entitled  to  heneflta  of  pension  fund.  The  Police  Pension 
Fund  Act  of  1909  (J.  &  A.  f  1875),  and  an  ordinance  adopted  pur- 
raant  thereto,  do  not  restrict  their  application  to  policemen  who 
were  sudi  at  the  time  the  ordinance  went  into  effect,  but  include 
tlso  those  subsequently  appointed. 

9.  MuNiciPAi.  ooBPOBATioNS,  §143* — whcn  policeman  acting  as 
merchant  policeman  comes  toithin  the  fund.  The  fact  that  during 
t  portion  of  his  service  a  policeman  acted  as  merchant  policeman, 
receiving  one-half  of  his  pay  from  merchants  of  the  dty  and  the 
other  half  from  the  city  does  not  prevent  his  widow  from  being 
eotitled  to  the  benefits  of  the  fund  provided  for  by  the  Pension  Fund 
Act  of  1909  (J.  &  A*  11875),  and  an  ordinance  adopted  pursuant 
thereto. 

10.  Appeal  akd  bbbob,  |  1712*— 4rfien  points  not  argued  in  iMriefs 
waived,   A  point  not  argued  in  appellant's  briefs  is  waived  by  hisL 

Appeal  from  the  Circuit  Court  of  Winnebago  county;  the  H<m. 
Abthub  H.  Fbost,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1915.    Affirmed.    Opinion  filed  October  20,  1915. 

E.  P.  Lathbop,  Bobebt  Lathbop  and  Boy  H.  Bbowk, 
for  appellants. 

E.  D.  BBTNOLDSy  for  appellee. 

Mb.  Pbesiding  Justicb  Dibbll  delivered  the  opinion 
of  the  court. 

Mrs.  Nellie  McGraham,  the  widow  of  a  policeman, 
filed  in  the  Circuit  Court  of  Winnebago  county  a  peti- 
tion for  a  writ  of  mandamus  against  the  trustees  of 
the  policemen's  fund  of  the  City  of  Bockford  to  com- 
mand them  to  pay  her  $1,040  from  the  pension  fund. 
The  trustees  filed  a  general  and  spedal  demurrer  to 
said  petitioiL    Afterwards,  by  leave  of  court,  they 
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withdrew  said  demurrer,  and  filed  another  general  and 
special  demurrer  in  which  more  grounds  of  si>ecial 
demnrrer  were  alleged.  The  conrt  overmled  said  de- 
murrer and  the  respondents  answered  the  petition. 
Thereafter,  they  withdrew  that  answer  and  elected  to 
abide  by  their  demnrrer,  and  petitioner  had  jndgmtent 
awarding  a  peremptory  mandamus  against  said  trus* 
tees,  directing  them  to  pay  the  petitioner,  out  of  the 
funds  in  the  hands  of  the  treasurer  of  said  trustees, 
$1,040  in  accordance  with  an  ordinance  of  said  city. 
The  respondents  appealed.  Appellee  contends  that 
appellants,  by  answering  after  their  demurrer  had 
been  overruled,  abandoned  their  demurrer,  and  that 
the  record  was  then  the  same  as  if  no  demurrer  had 
been  filed,  and  that  as  they  did  not  refile  a  demnrrer 
after  withdrawing  their  answer,  they  had  nothing  be- 
fore the  court.  Without  passing  upon  the  merits  of 
this  contention,  we  have  decided  to  treat  the  case  as 
if  the  ruling  upon  the  demurrer  was  properly  before 
this  court. 

This  proceeding  is  under  the  Act  of  1909  (J.  ft  A. 
If  1875)  for  the  establishment  of  a  police  pension  fund 
in  cities,  the  title  of  which  was  amended  in  1913.  ^  The 
last  sentence  of  section  6  of  said  Act  (J.  &  A.  ^  1880) 
is  as  follows:  ** Whenever  any  member  of  a  police 
force  shall  die  after  ten  years'  service  therein  and 
while  still  in  the  service  of  such  city,  village  or  town, 
leaving  a  widow  or  child  or  children  under  the  age  of 
sixteen  years  or  dependent  parent  upon  such  police- 
man for  their  maintenance  and  support,  then  upon  sat- 
isfactory proof  of  such  facts  made  to  it,  said  board 
shall  order  and  direct  that  a  pension  equal  to  one-half 
of  the  salary  of  such  policeman:  Provided,  however, 
that  the  sum  shall  not  be  more  than  $600.00  per  year, 
shall  be  paid  to  such  widow,  or,  if  there  be  no  widow, 
then  to  such  child  or  children  until  they  shall  be  six- 
teen years  of  age,  or  if  there  be  no  widow,  or  child 
under  the  age  of  sixteen  years,  then  to  such  parent 
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or  parents  as  is  or  are  dependent  upon  such  polioe- 
man  for  their  support,  said  pension  to  cease  upon  the 
marriage,  as  is  heretofore  provided/'  The  petition 
filed  by  Mrs.  McGraham  alleged  that  on  May  6, 1895, 
J.  T.  McGraham  was  duly  appointed  assistant  marshal 
and  policeman  in  and  for  the  City  of  Bockford,  and 
thereafter,  on  May  15,  1895,  the  mayor  and  city  clerk 
of  said  city  duly  commissioned  said  McGraham  as 
such  assistant  marshal  and  policeman  for  such  city; 
that  McGraham  continued  in  such  employment  as  a 
policeman  in  the  City  of  Bockf ord,  and  performed  all 
his  duties  as  such  police  officer  from  said  date  until 
January  7,  1912,  excepting  a  i)eriod  from  January  7, 
1907,  to  November  1, 1910,  during  which  last  mentioned 
period  McGraham  was  actively  employed  as  a  mer* 
chant  policeman  in  and  for  the  City  of  Bockf  ord,  and 
received  for  such  services  as  merchant  policeman,  $40 
per  month  from  the  City  of  Bockf  ord,  payable  each  and 
every  month,  and  a  like  sum  from  individuals  and  per- 
sons interested  in  the  maintenance  and  support  of  such 
service;  that  the  total  time  of  service  of  said  McGrar 
ham  as  such  policeman  and  merchant  policeman  in  and 
for  the  City  of  Bockf  ord  was  sixteen  years  and  eighteen 
months;  tiiat  McGraham,  while  a  member  of  such 
regular  police  force  in  the  City  of  Bockf  ord,  died  Janu- 
ary 7, 1912 ;  that  at  the  time  of  his  death  he  had  served 
the  City  of  Bockford  as  such  regular  police  officer 
for  more  than  ten  years,  and  was  at  the  time  of  his 
death  in  the  active  service  and  employment  of  said 
city,  and  was  receiving  for  his  services  as  such  regular 
policeman  $80  per  month,  payable  each  month;  that 
petitioner  and  said  McGraham  were  lawfully  married 
on  November  15, 1891,  and  lived  together  as  husband 
and  wife  in  said  dty  until  he  died,  and  at  his  death 
petitioner  was  his  lawful  wife,  and  there  survived  him 
petitioner  as  his  widow,  and  two  children,  each  then 
imder  the  age  of  sixteen  years.  The  i>etition  further 
set  out  in  full  an  ordinance  alleged  to  have  been  passed 
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by  the  City  Cotmcil  of  the  City  of  Eockf ord  on  April 
4,  1910,  and  which  became  -effective  on  April  7,  1910. 
Said  ordinance  is  substantially  word  for  word  the  same 
as  the  legislative  act  above  referred  to.  The  petition 
further  alleged  that  at  the  date  of  the  death  of  said 
McGraham  and  at  the  date  of  the  filing  of  said  peti- 
tion, said  ordinance  was  in  full  force  and  effect  in  the 
City  of  Bockford;  that,  in  accordance  with  the  laws 
of  the  State  of  Illinois  and  the  ordinances  of  the  City 
of  Bockford,  the  petitioner  was  on  the  date  of  the 
death  of  said  McGraham,  and  since  said  date,  and  at 
the  time  of  filing  said  petition  is  entitled  to  receive 
from  such  pension  fund  one-half  the  salary  paid  to 
such  policeman,  not  to  exceed  $600  per  year ;  that  the 
petitioner  is  the  widow  of  said  policeman  and  has  not 
remarried ;  that  there  is  now  in  the  hands  of  the  treas- 
urer of  the  said  board  of  trustees  of  the  police  pension 
fund  $4,000,  accumulated  and  acquired  from  the  vari- 
ous sources  defined  in  said  ordinance  for  the  purposes 
set  forth  in  said  ordinance ;  that  petitioner  is  entitled 
to  receive  the  benefits  under  said  ordinance  during 
each  and  every  month ;  and  that  by  the  terms  thereof 
she  is  entitled  to  receive  twelve  instalments  each  year 
of  $40  each,  but  the  same  has  never  been  paid  by  said 
trustees  nor  any  part  thereof,  and  there  is  now  due 
her  from  said  fund  $1,040 ;  that  she  has  made  demand 
in  writing  upon  said  board  of  trustees  for  the  payment 
of  said  money,  a  copy  of  which  demand  is  attached  to 
the  petition  and  made  a  part  thereof;  that  such  de- 
mand for  payment  has  been  wholly  refused  by  said 
board  and  said  board  unlawfully  withholds  such  pay- 
ment contrary  to  the  statute  and  said  ordinances. 

Several  objections  to  said  petition  which  are  strong- 
ly argued  by  appellants  are  not  raised  upon  this  reo- 
ord.  It  is  argued  by  appellant  that  the  petition  is 
fatally  defective  in  not  ^eging  facts  to  show  that 
an  ordinance  creating  the  office  of  policeman  in  the 
City  of  Bockford  was  duly  adopted  by  a  vote  of 
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two-thirds  of  all  the  duly  elected  aldermen;  that  the 
allegation  that  McOraham  was  duly  appointed  assist- 
ant marshal  and  policeman  for  the  City  of  Bockf ord 
is  not  sufficient ;  that  the  petition  should  not  only  have 
shown  that  McGraham  was  duly  nominated  and  duly 
confirmed  to  that  office  originally,  but  should  also  have 
shown  that  he  was  duly  nominated  and  confirmed  every 
two  years  thereafter ;  and  that  the  petition  is  fatally 
defective  in  not  alleging  that  one  per  cent,  per  month 
of  McGraham 's  salary  was  either  deducted  for  said 
police  pension  fund  or  was  paid  by  McGraham  into 
that  fond.  Each  of  these  objections  relates  to  a  matter 
of  form  and  not  to  a  matter  of  substance.  The  mat- 
ter of  substance  is  that  McGraham  served  as  a  member 
of  the  police  force  by  lawful  authority  for  the  time 
indicated.  The  details  of  the  method  by  which  he  ac- 
quired and  held  that  position  are  pure  matters  of  form. 
Since  the  enactment  of  certain  statutes  in  the  reigns 
of  Elizabeth  and  Anne,  a  general  demurrer  to  a  plead- 
ing  wiU  not  reach  matters  of  f  orm,  but  only  matters 
of  substance ;  and  matters  of  form  must  be  questioned 
by  a  special  demurrer  particularly  pointing  out  the 
omission  or  defect  in  the  matter  of  form.  1  Chitiy's 
PL,  663,  664;  Heard's  Civil  Pleading,  106,  107.  The 
original  demurrer  assigned  two  special  causes,  namely : 
that  McGraham  had  not  served  ten  consecutive  years 
when  he  died  and  that  the  petition  did  not  show  a  de- 
mand for  payment  before  March  12, 1914.  The  first  of 
these  objections  will  be  considered  in  passing  upon  the 
second  special  demurrer.  As  to  the  second  of  said 
canses  alleged  in  the  first  special  demurrer,  it  is  suffi- 
cient to  say  that  McGraham  died  on  January  7,  1912, 
and  that  the  ordinary  statute  of  limitations  applies 
to  this  action  of  mandamus,  and  that  a  demand  on 
March  12, 1914,  and  the  institution  of  this  suit  on  April 
2, 1914,  were  each  within  the  statute.  Section  13  of  the 
statute  and  section  13  of  the  ordinance  each  provides 
for  cases  where  there  are  not  sufficient  moneys  in  the 
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police  i)en8ion  fund  to  pay  the  allowances  of  snch 
board  to  the  beneficiaries,  and  that  in  snch  case  they 
shall  be  paid  pro  rata  from  said  fund.  With  that  pro- 
vision in  force,  no  harm  conld  come  to  the  fond  by 
delay  in  instituting  suit,  and  the  delay  here  referred 
to  cannot  be  treated  as  laches.  The  petition  averred 
that  the  fund  on  hand  amounted  to  $4,000.  If,  by 
reason  of  other  beneficiaries  having  a  lawful  claim 
upon  the  fund,  the  full  amount  due  Mrs.  McGraham 
by  the  terms  of  the  statute  and  the  ordinance  could 
not  be  paid  without  depriving  other  beneficiaries  of 
some  part  of  that  which  is  also  due  to  them,  that  de- 
fense, being  particularly  within  the  knowledge  of  the 
respondents,  should  be  interposed  by  answer.  The 
record  filed  here  does  not  contain  the  answer  which 
was  filed  and  which  was  withdrawn. 

The  first  special  cause  assigned  under  the  second  de- 
murrer vas  that  the  petition  showed  that  McGraham 
had  not  duly  served  as  a  duly  commissioned  policeman 
or  member  of  the  regularly  constituted  police  force 
in  the  City  of  Bockford  for  the  ten  consecutive  years 
last  prior  to  his  death;  and  the  fourth  was  that  the 
petition  did  not  show  that  McGraham  had  served  as 
a  member  of  the  police  force  for  ten  years  after  the 
ordinance  took  effect.  The  ordinance  went  into  effect 
on  April  7, 1910,  and  the  fund  began  to  be  accumulated 
immediately  thereafter  from  nine  different  sources 
specified  in  the  ordinance,  one  of  the  sources  being  the 
withholding  each  month  of  a  certain  portion  of  each 
policCTtian's  salary.  Under  the  construction  here 
contended  for,  there  could  be  no  payment  of  benefits 
out  of  said  fund  until  the  ordinance  had  been  in  force 
ten  years,  and  the  family  of  any  policeman  who  con- 
tributed by  compulsion  thereto  and  died  before  the 
expiration  of  the  ten  years  would  have  no  right  to 
any  benefit  from  said  fund.  Such  a  construction  is  not 
reasonable,  and  we  are  convinced  from  a  reading  of 
the  entire  statute  and  of  the  entire  ordinance  that  no 
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snoh  result  was  intended.  We  also  conclude  the  serv- 
ices need  not  be  continuous  {Hess  v.  Board  of  Trustees 
of  CUy  of  Bloomington,  188  HI.  App.  8),  though  we 
hold  that  it  is  here  alleged  to  have  been  continuous. 
The  second  special  cause  assigned  under  the  second 
demurrer  is  that  the  petition  does  not  show  that  Mrs. 
McOraham  was  dependent  upon  her  husband  for  sup- 
port While  there  is  a  slight  confusion  in  one  or  two 
places  in  the  statute  and  in  the  ordinance  where  the 
word  **  dependent  is  used,  yet  it  is  clear  to  us  from 
a  reading  of  said  act,  and  especially  sections  3  and  6, 
that  the  i>ension  is  payable  in  any  event  to  the  widow, 
and  if  there  be  no  widow,  then  to  such  child  or  chil- 
dren as  shall  be  under  the  age  of  16  years,  or  if  there 
be  none  such,  then  to  such  parent  or  parents  as  is 
or  are  dependent  upon  such  policeman  for  their  sup- 
port, and  that  the  word  **  dependent  applies  only  to 
the  parent  or  parents.  The  third  special  cause  as- 
signed under  the  second  demurrer  is  that  the  petition 
does  not  show  that  McGraham  was  a  member  of  the 
regularly  constituted  police  force  in  the  City  of  Bock- 
ford  when  the  ordinance  took  effect.  There  is  nothing 
in  this  statute  or  in  this  ordinance  to  indicate  that  the 
fond  was  so  established  as  only  to  be  for  the  benefit  of 
those  who  were  policemen  when  the  ordinance  was 
adopted.  No  such  meaning  can  be  attributed  to  the 
act  or  the  ordinance.  This  police  pension  fund  niay 
remain  in  force  for  very  many  years,  and  all  of  those 
who  were  in  service  at  the  thne  it  was  adopted  may 
be  dead  long  before  the  fund  ceases.  A  statute  which 
would  take  from  the  pay  of  subsequent  policemen  a 
sum  of  money  each  month  for  this  fund,  but  which 
would  debar  all  those  who  shall  contribute  to  it  from 
sharing  in  the  fund  except  those  who  were  in  office 
when  the  ordinance  was  adopted,  would  be  invalid. 
Indeed,  section  3  of  the  act  and  section  3  of  the  ordi- 
nance each  expressly  shows  that  the  fund  is  to  be  for 
the  benefit  not  only  of  those  who  were  members  of  the 
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force  when  the  ordinance  was  adopted,  but  of  those 
who  thereafter  become  members  of  the  force.  Under 
that  section^  a  policeman  must  have  served  twenty 
years,  but  the  portion  of  section  6  above  cited  applies 
to  policemen  who  have  served  ten  years.  Moreover, 
the  petition  avers  that  at  the  time  of  his  death  McOra- 
ham  had  served  the  City  of  Bockford  as  such  regular 
police  officer  for  more  than  ten  years.  There  was  a 
period  from  January  7,  1907,  to  November  1,  1910, 
during  which  time  he  was  actively  employed  as  a  mer- 
chant policeman  in  and  for  the  City  of  Bockford  and 
was  paid  one-half  of  his  wages  by  the  City  of  Rock- 
ford,  and  there  is  nothing  to  show  or  imply  that  his 
services  as  a  merchant  policeman  made  him  any  other 
than  a  policeman  in  the  City  of  Bockford.  It  is  obvious 
from  the  allegations  of  the  petition  that  the  services 
which  he  then  performed  were  as  a  regular  poUce  offi- 
cer  in  the  employ  of  the  City  of  Bockford,  and  under 
the  petition  he  had  been  a  member  of  the  police  force 
for  more  than  ten  years.  The  fifth  special  cause  as- 
signed under  the  second  demurrer  is  that  the  petition 
does  not  show  that  satisfactory  proof  was  made  to  the 
trustees  of  McGraham's  death  and  that  he  left  a  widow 
and  children  dependent  upon  him  for  support,  and  that 
he  was  a  member  of  the  police  force  when  he  died  and 
left  a  widow  and  children.  This  point  is  not  argued 
in  appellant's  briefs,  and  is  therefore  abandoned  and 
waived,  as  held  in  Banfill  v.  Twyman,  172  HI.  123 ;  Har- 
row V.  Orogan,  219  HI.  288 ;  Bower  v.  Livingston,  251 
HI.  330 ;  Biewer  v.  Mueller,  254  HI.  315,  and  in  many 
other  cases.  These  are  all  the  grounds  of  special  de- 
murrer assigned,  and  in  our  judgment  none  of  them 
is  well  taken.  We  consider  the  petition  sufficient  in 
substance,  and  the  judgment  is  therefore  affirmed. 

Affirmed. 
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Oqs  Danzeiser,  Appellee,  v.  Robert  D.  Clarke, 

Appellant. 

Oen.  No.  6,105.  (Not  to  be  reported  in  fnlL) 

Appeal  tram  the  Circolt  Conrt  of  Peoria  county;  the  Hon.  N.  B. 
WoBTHmoTOH,  Judge,  presiding.  Heard  in  this  conrt  at  the  April 
term,  1S15.  Reversed  with  finding  of  facts.  Opinion  filed  October 
20,1816. 

Statement  of  the  Case. 

Action  by  Gns  Danzeiser,  plaintiff,  against  Robert 
D.  Clarke,  defendant.    Plaintiff  had  jndgment  by  de- 
fault for  $200  before  a  justice  of  the  peace.   On  appeal 
by  defendant  to  the  Circnit  Conrt,  plaintiff  had  verdict 
and  jndgment  for  $150,  from  which  defendant  appeals. 
The  evidence  showed  that  plaintiff  obtained  a  patent 
on  a  railroad  switch  frog  and  thereafter  made  a  writ- 
ten contract  with  defendant,  signed  by  both  parties, 
constitnting  defendant  his  attorney  in  fact  to  assign, 
sell  and  deliver  said  patent  to  an  Illinois  corporation. 
The  rest  of  the  contract  is  mainly  as  follows :  **In  con- 
sideration of  the  confidence  reposed  in  me  and  in 
consideration  of  the  advance  in  money  which  I  hereby 
bind  myself  to  make,  and  for  that  which  I  have  already 
made,  I  agree  with  said  Gus  Danzeiser  to  at  once  fur- 
nish all  the  necessary  capital  to  construct,  deliver  and 
install,  in  different  parts  of  the  United  States,  at  least 
thirty  (30)  of  said  devices  and  to  furnish  the  necessary 
expenses  to  said  Gus  Danzeiser  to  supervise  and  direct 
the  installation  of  the  same,  and  if  a  demonstration 
and  test  of  the  said  thirty  devices  so  made  and  installed 
show  the  practicability  of  such  device  then  and  in  that 
event  I  will  organize  a  corporation  with  sufficient  capi- 
tal to  manufacture  and  seU  and  dispose  of  said  devices 
in  such  quantities   as   the  market  therefor  might 
d^nand. 

**In  the  organization  of  such  corporation  I  bind  my- 
self that  the  stock  thereof  shall  be  fully  paid  up,  and 
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that  said  Gus  Danzeiser  shall  receive  forty-five  (45%) 
per  cent  of  same,  the  remaining  fifty-five  (55%)  per 
cent  thereof  to  belong  to  myself  and  the  said  John 
H.  Carroll,  or  our  several  assigns. 

^'I  further  bind  myself  as  aforesaid  to  said  Ghis 
Danzeiser  to  have  snch  corporation  enter  into  a  con- 
tract with  him  by  the  terms  of  which  he  shall  receive 
all  necessary  expenses  for  himself  in  the  supervising 
and  directing  the  manufacture  and  installation  of  said 
devices,  and  as  an  additional  compensation  shall  re- 
ceive from  said  corporation  annually,  a  sum  equal  to 
ten  (10%)  per  cent,  of  the  net  profits  of  said  oorporar 
tion  after  organized/^ 

It  appeared  that  the  said  thirty  devices  were  manu- 
factured in  Milwaukee  and  shipped  to  Peoria.  De- 
fendant paid  plaintiff  $20  for  his  expenses  to  go  to 
Milwaukee  and  superintend  their  construction  and  see 
that  they  were  properly  made.  The  evidence  also 
showed  that  by  the  time  the  freight  had  been  paid  and 
the  devices  delivered  in  Peoria,  defendant  had  ex- 
pended about  $600  thereon.  Thereafter  plaintiff  made 
trips  to  various  cities,  and  incurred  various  expenses 
for  railroad  fare,  hotel  bills,  cigars  and  other  matters, 
and  ran  up  a  bill  of  $235.90,  and  deducting  therefrom 
the  $20  he  had  received  from  defendant  for  a  trip  to 
Milwaukee  to  see  that  the  devices  were  properly  manu- 
factured, his  remaining  expenses  amounted  to  $215.90. 
He  claimed  that  under  the  written  contract  above  set 
out,  defendant  was  liable  to  refund  him  that  expense. 

Plaintiff  did  not  know  how  many  days  he  spent  in 
any  of  those  places,  what  hotels  he  stopped  at,  what 
rates  per  day  he  paid  nor  any  other  item. 

Qtjikk  &  QuiKN  and  Hetl  &  McGbath,  for  appel- 
lant; C.  0.  O'Hbbn  and  Johk  Doughebtt,  of  oonnseL 

Chablbs  S.  Stubbles,  for  appellee;  E.  J.  Slough, 
of  counsel. 
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Mr.  Presidinq  Justice  Dibell  delivered  the  opinion 
of  the  oonrt 

Abstract  of  the  Decision. 

Contracts,  §  387^ — when  evidence  iMufflcieni  to  9upport  judgment 
tor  plaikUiff.  The  evidence  in  an.  action  on  a  contract  examined  and 
hM  Jnanffldent  to  show  defendant  liable. 


Anna  Welts,  Appellee,  v.  John  B.  Connell,  Appellant. 
Oen.  No.  6,110.   (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Clrcolt  Ooort  of  Carroll  county;  the  Hon. 
James  S.  Baumb,  Jndge,  presiding.  Heard  in  this  court  at  the  April 
teim,  1915.  Affirmed.  Opinion  filed  October  20,  1915.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Anna  Weltz,  plaintiff,  against  John  B. 
Connell,  defendant. 

The  facts  in  this  case  are  stated  in  Weltz  v.  ConneU, 
186  ni.  App.  336.  That  opinion,  reversing  and  re- 
manding the  cause,  was  based  upon  the  refusal  of 
the  conrt  to  give  instruction  No.  17,  requested  by  appel- 
lant, which  would  have  told  the  jury  that,  before  the 
plaintiff  could  recover,  she  must  prove  by  a  preponder- 
ance of  the  evidence  that  misrepresentations  relative 
to  the  land  in  question  were  made  by  the  defendant, 
that  such  misrepresentations  were  false  and  known  by 
the  defendant  to  be  false  when  made,  that  the  plaintiff 
was  deceived  thereby,  and  that  she  had  been  injured 
because  of  them.  This  instruction  was  given  upon  the 
second  trial,  which  also  resulted  in  a  verdict  for  the 
plaintiff  below,  followed  by  a  judgment,  from  which 
the  defendant  below  has  taken  this  appeal. 

*8m  niinols  NotM  Divest,  Vols.  XI  to  XV.  and  Camalatlve  Quarterly.  Mine 
t«ple  and  scctioii  aamber. 
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B.  K.  Welsh  and  Breabton  &  Walteb,  for  appellant 

F.  J.  Stransky,  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  conrt. 

Abstract  of  the  Decision. 

1.  Vendob  and  pubchaseb,  §54* — when  evidence  sufflcient  to 
sustain  verdict.  Evidence  in  an  action  for  fraud  and  deceit  in 
exchange  of  lands  and  for  breach  of  warranty,  examined  and  held 
to  support  a  verdict  for  plaintiff. 

2.  iNSTBUcnoNS,  f  18* — when  misleading  insinuiiion  properlp 
refused.  An  Instniction  whidi  states  a  correct  proposition  of  law 
is  properly  refused  where  giving  it  wonld  tend  to  mislead  the  jury. 


James  S.  Barton,  Appellee,  v.  Foster  Coolson, 

Appellant. 

Cten.  No.  6,115. 

1.  Joint  adventube,  f  8* — when  action  at  law  maintainable  to 
recover  proceeds  ot  ioint  adventure.  Where  the  evidence  shows  that 
plaintiff  and  defendant  bought  a  lot  of  cattle  together  and  shipped 
them  to  another  point  and  sold  them  th^e  and  the  transaction 
resulted  in  a  loss,  and  that  the  amount  thereof  had  been  ascertained 
between  the  parties  and  one  had  agreed  to  pay  the  other  one-half 
the  loss,  an  action  at  law  may  be  maintained  by  the  latter  against 
the  former  to  recover  the  amount  so  promised. 

2.  Joint  advbntube,  f  8* — when  statement  showing  gross  and  net 
proceeds  and  charges  admissible.  Where,  in  an  action  to  recover  an 
amount  claimed  to  be  due  from  defendant  to  plaintiff  on  a  Joint 
adventure,  plaintiff*s  evidence  showed  that  he  obtained  a  written 
statement  showing  the  gross  proceeds  of  the  sale  under  such  adven- 
ture, the*  charges  incurred  therein  and  the  net  proceeds;  tliat  lie 
had  bought  the  commodity  at  the  price  agreed  upon  betwe^i  him  and 
defendant  and  that  defendant  was  present  and  Imew  what  the  price 
was ;  that  the  net  proceeds  showed  the  loss  of  a  certain  amount,  and 
that  this  statement  and  result  was  shown  by  him  to  defendant  and 
the  latter  promised  to  pay  his  half  thereof,  such  evidence  renders 
competent  the  statement  from  the  third  person  lowing  the  gross 
and  net  proceeds  and  charges. 

•See  nilnois  Notes  Divest,  Vols.  XI  to  XV.  and  CmnalatiTe  Qnarteriy.  same 
topic  and  section  anmber. 
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3.  Account  stated,  §  4* — when  rendition  of  statement  equivalent 
to  itated  account.  In  an  action  to  recover  an  amount  claimed  to  be 
due  on  a  joint  adventure,  the  presentation  by  plaintiff  to  defendant 
of  a  statement  showing  the  gross  and  net  proceeds  and  the  ascertain- 
mmt  between  them  of  the  amount,  when  accompanied  by  proof  that 
defendant  then  and  thereafter  promised  to  pay  the  plaintiff  one-half 
of  the  loss  incurred,  makes  the  presentation  of  the  statement  in  legal 
effect  an  account  stated,  the  correctness  of  the  items  of  which  need 
Dot  be  proved. 

4.  Jonrr  aovbivtube,  §  8^ — when  evidence  sufficient  to  support 
verdict,  Byidence  in  an  action  to  recover  an  amount  claimed  to  be 
due  from  defondant  to  plaintiff  on  a  Joint  adventure,  examined  and 
hM  sufficient  to  support  a  verdict  and  Judgment  for  plaintiff. 

Appeal  from  the  County  Court  of  Stark  county;  the  Hon.  Frank 
Thomas,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1S1&    Affirmed.    Opinion  filed  October  20,  1915. 

Jambs  H.  Bennick,  for  appellant 

John  W.  Fung,  Jb.,  for  appellee. 

Mb.  PBEsmiNG  Justice  Dibell  delivered  the  opinion 
of  the  court 

Barton  sued  Coulson  before  a  justice.  The  case 
was  tried  by  a  jury  in  the  County  Court  on  appeal  and 
plaintiff  had  a  verdict  for  $100.52,  and  a  judgment 
thereon,  from  which  defendant  appeals. 

Appellee  claimed  that  he  and  appellant  bought  a 
bunch  of  cattle  together  and  shipped  them  to  Chicago 
and  sold  them  there,  and  that  the  transaction  resulted 
in  a  loss  of  $201.04.  He  sued  and  recovered  a  verdict 
for  one-half  that  loss.  Appellant  claims  that  no  such 
transaction  took  place  and  that  he  had  no  interest  in 
said  shipment  of  cattle,  that  if  there  was  such  a  trans- 
action, it  was  a  partnership  and  could  only  be  adjusted 
in  a  court  of  equity ;  that  the  statement  from  the  firm 
at  the  stock  yards  which  sold  the  cattle  was  improperly 
admitted  in  evidence ;  that  there  is  no  proof  there  was 
any  loss ;  and  that  the  evidence  does  not  sustain  the 
verdict 

*8te  ntlaois  Notes  Wgmi,  Vohi.  XI  to  XV,  and  Cumulative  Quarterly,  same 
••pic  and  eeetioD  number. 
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Each  of  the  parties  has  long  been  engaged  in  bnjring, 
shipping  and  selling  cattle.  This  was  the  only  trans- 
action between  them  disclosed  by  the  evidence.  Upon 
the  question  whether  an  action  at  law  can  be  main- 
tained for  the  loss  in  this  case,  or  resort  must  be  had 
to  equity,  the  following  statement  of  the  law  is  made 
in  2  Bates  on  Partnership,  section  865:  **  Where  the 
partnership  consists  of  a  venture  in  a  single  transac- 
tion or  single  purchase,  which  is  closed  up  and  finished, 
and  there  are  no  accounts  with  third  persons  to  adjust 
or  debts  to  be  provided  for  by  sale  and  distribution 
of  effects,  but  the  sole  question  is  how  much  one  part- 
ner owes  the  other,  an  action  at  law  has  been  sustained 
between  them,  being  purely  a  money  demand  on  a  sin- 
gle item.'*  In  Hanks  v.  Baher,  53  111.  292,  the  court 
said:  **When  partners  have  settled  their  partnership 
accounts  and  a  balance  is  ascertained,  an  action  of 
assumpsit  will  lie  for  money  due  on  an  account  stated." 
In  Hurley  v.  Walton,  63  111.  260,  which  was  an  action 
of  assumpsit,  the  court  said :  ^^  We  are  of  opinion  that 
the  transaction  out  of  which  the  present  claim  arose 
may  be  regarded  as  a  single  adventure  between  the 
parties,  in  which  they  were  only  jointly  interested,  and, 
therefore,  wanting  in  all  the  elements  to  constitute  a 
co-partnership.'*  A  judgment  for  plaintiff  was  af- 
firmed. Purvines  v.  Champion,  67  111.  459.  In  Oott- 
schalk  V.  Smith,  156  HL  377,  it  was  held:  **An  action 
for  money  had  and  received  may  be  maintained  for  a 
share  of  the  profits  of  a  single  joint  enterprise,  under 
an  agreement  that  such  profits  should  be  equally  di- 
vided, where  the  transaction  is  completed  and  the 
profits  received  by  the  defendant.''  In  Southworth  v. 
People,  183  HI.  621,  the  court  said:  ** Where  two  par- 
ties engage  in  a  single  adventure  in  which  they  are 
jointly  interested,  the  transaction  does  not  constitute 
the  parties  partners  so  as  to  oust  a  court  of  law  of 
jurisdiction."  A  similar  principle  is  referred  to  in 
Fish  V.  Lapsley,  128  IlL  App.  611 ;  Aldrich  v.  MathiaSp 
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167  HL  App.  589;  and  Clark  v.  Sidway,  142  U.  S.  682. 
Authorities  in  other  States  holding  otherwise  are 
found  in  a  note  in  5  L.  B.  A.  (N.  S.)  510.  Here,  the 
cattle  had  been  sold,  a  loss  had  been  snstained  and  the 
amonnt  thereof  had  been  ascertained  between  the  par- 
tiesy  and  appellant  had  agreed  to  pay  one-half  the  loss, 
if  the  jury  were  warranted  in  believing  the  evidence 
introduced  by  appellee.  Under  such  circumstances  we 
hold  that  an  action  at  law  could  be  maintained. 

According  to  the  proofs  introduced  by  appellee,  he 
obtained  a  written  statement  showing  the  gross  pro* 
ceeds  of  the  cattle  and  the  charges  at  the  stock  yards 
and  the  net  proceeds,  and  he  had  bought  the  cattle  at  a 
price  agreed  upon  between  himself  and  appellant,  and 
appellant  was  present  when  the  cattle  were  weighed 
and  knew  what  that  price  was,  and  the  net  proceeds  de- 
ducted from  the  cost  showed  a  loss  of  $201.04,  and 
this  statement  and  result  was  shown  by  appellee  to 
appellant  and  the  latter  promised  to  pay  his  half 
thereof.  This  proof  made  the  statement  from  the  stock 
yards  competent  evidence. 

Appellee  did  not  produce  any  witness  who  testified 
that  there  was  a  loss  on  these  cattle.  We  conclude  that 
the  presentation  of  this  statement  by  appellee  to  appel- 
lant and  the  ascertainment  between  them  of  the  amount 
and  the  proof  that  appellant  then  and  several  times 
afterwards  promised  to  pay  appellee  one-half  thereof 
makes  this  in  legal  effect  an  account  stated,  in  which 
case  the  correctness  of  the  items  need  not  be  proved. 
1  Cyc  485 ;  1  B.  C.  L.  213 ;  Weigle  v.  Brautigam,  74  HI. 
App.  285,  and  cases  there  cited. 

It  is  argued  that  the  verdict  is  not  supported  by  the 
evidence.  It  is  clear  that  appellant  was  familiar  with 
the  business  of  buying  cattle  and  shipping  them  to 
Chicago  for  sale,  and  that  he  had  talked  with  some  one 
about  buying  these  cattle,  and  that  he  was  present 
when  they  were  delivered  and  weighed  and  took  some 
part  in  tiiat  transaction.    There  is  evidence  that  he 
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told  two  or  three  parties  that  he  was  in  with  appellee 
on  this  shipment,  and  there  is  a  preponderance  of  evi- 
dence that  he  promised  to  pay  appellee  one-half  of  this 
loss  after  it  was  ascertained.  The  jury  and  the  trial 
judge  believed  the  witnesses  for  appellee.  There  was 
little  against  their  statements  except  an  unqualified 
denial  by  appellant  In  view  of  the  law  as  we  have 
hereinbefore  stated  it,  the  instructions  are  not  seri- 
ously imperfect. 
The  judgment  is  affirmed. 

Affirmed. 


Charles  Elliott,  Appellee,  v.  Lrvin  M.  Kidder, 

Appellant 

Gen.  No.  6,118.  (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  €k>art  of  Ogle  county ;  the  Hon.  Obgab  H 
Heabd,  Judge,  presiding.  Heard  in  this  court  at  the  AprU  term,  1915^ 
Affirmed.    Opinion  filed  October  20,  1915. 

Statement  of  the  Case. 

Action  by  Charles  Elliott,  plaintiff,  against  lrvin 
M.  Kidder,  defendant,  upon  four  promissory  notes, 
two  of  which  were  executed  by  defendant  payable  to 
plaintiff  and  on  two  of  which  plaintiff  was  surety  for 
defendant  and  was  compelled  to  pay  the  amount  due 
by  the  face  of  the  notes,  being  approximately  $7,000. 
Defendant  pleaded  the  general  issue.  Plaintiff  recov- 
erded  a  verdict  and  judgment  for  $3,000,  from  which 
defendant  appeals. 

Defendant  claimed  that  he  and  plaintiff  were  part- 
ners in  various  real  estate  deals  and  other  transactions, 
and  that  the  two  and  H.  W.  Leydig  were  partners  in 
other  real  estate  deals  and  other  transactions.  Defend- 
ant claimed  that  the  three  met  at  a  hotel  at  Dixon 
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and  had  a  settlement;  that  Leydig  demanded  back  a 
note  which  he  had  given  and  defendant  held  for  land 
in  Missouri  that  was  not  worth  the  mortgage  upon  it, 
and  that  defendant  surrendered  that  note  to  Leydig; 
that  defendant  then  offered  plaintiff  certain  land  in 
Nebraska,  land  in  Dakota,  8,000  shares  of  the  stock 
of  the  Patterson  Heat  &  Light  Company  at  $1  per 
share,  6,500  shares  of  Montana  Oil  Stock,  2,800  shares 
of  International  Mining  stock,  and  some  shares  of 
ice,  coal  and  coke  plant  stock  in  St.  Louis ;  that  plain- 
tiff consented  to  surrender  the  notes  in  suit  for  that 
consideration,  but  said  he  could  not  then  deliver  them 
because  he  had  them  in  a  bank  in  Iowa  as  collateral, 
bnt  that  he  agreed  to  surrender  them  when  his  debt  to 
the  bank  was  paid.  This  alleged  settlement,  wherein 
these  notes  were  to  be  surrendered,  was  sworn  to  by 
defendant  and  Leydig.  Plaintiff  denied  making  any 
such  settlement  or  agreeing  to  surrender  such  notes. 
There  was  like  evidence  of  a  later  interview  confirma- 
tory of  the  alleged  settlement  and  like  evidence  contra- 
dicting it.  There  is  no  claim  but  that  plaintiff  *s  notes 
were  valid  and  it  is  not  claimed  that  defendant  was 
insolvent.  None  of  the  witnesses  had  ever  seen  this 
Nebraska  land,  and  none  of  them  knew  whether  it  was 
worth  anything  or  not.  It  had  been  traded  in  for  an 
antomobile,  but  there  is  no  proof  whether  the  machine 
was  old  or  new,  nor  what  it  was  worth,  or  that  any 
of  the  witnesses  had  ever  seen  it.  None  of  the  wit- 
nesses had  ever  seen  the  Dakota  land  or  knew  anything 
about  its  value.  Defendant  held  a  deed  for  it  in  which 
the  grantee 's  name  was  left  blank.  The  proposal  was 
that  he  deliver  that  blank  deed  to  plaintiff  and  let 
the  latter  either  write  in  his  own  name  or  trade  it  off 
to  some  one  else.  Defendant  was  not  to  warrant  the 
title  or  to  assume  any  liability.  None  of  the  witnesses 
knew  that  the  shares  of  capital  stock  had  any  value 
whatever. 
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Jones  V.  Crescent  OobI  Co.,  196  IlL  App.  218. 

Bbooks  &  Brooks,  for  api)ellaiit. 

B.  P.  Scott  and  Bebt  S.  Duzak,  for  appellee. 

Mb.  Pbesidino  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Abstract  of  the  DedsioiL 

1.  Bills  and  notes,  f  451^ — when  evidence  tufflcieni  to  support 
finding  that  no  settlement  made.  Eyideoce  in  an  action  to  recovo*  on 
promissory  notes,  examined  and  held  sufficient  to  sustain  a  finding 
tliat  a  settlement  had  not  been  mada 

2.  Appeal  and  ebbob»  f  1648^ — when  omiaeion  in  inetmctUm  iiol 
ground  for  reversal.  An  instmction  whidi  tells  tlie  jury  that  the 
testimony  of  one  credible  witness  may  be  entitled  to  more  weic^t 
than  the  testimony  of  many  others,  if  snch  witnesses  have  knowing 
testified  untmthfolly  and  are  not  corroborated,  is  not  ground  for 
reversal  for  the  omission  of  the  element  that  such  untruthful  testi- 
mony must  relate  to  a  matter  material  to  the  Issue,  wh^«  the  law 
was  accurately  stated  in  a  previous  instruction  on  the  subject  and 
the  record  does  not  show  any  contradiction  in  the  testimony  ezcqvt 
upon  matters  material  to  the  issue. 


Lnpy  Jones,  Administratrix,  Appellee,  y.  Orescent  CkMl 

Company,  Appellant 

OexL  No.  6,122. 

L  Mines  and  minerals,  f  149^ — when  failure  to  complff  «oM 
statutory  regulation  implied  to  he  wilfuL  Failure  of  a  coal  mine 
operator  to  comply  with  the  provisions  of  the  Mines  Act  (J.  &  A. 
If  7583-7575),  requiring  the  sprinkling  or  spraying  of  roadways,  will 
be  implied  to  be  wilful. 

2.  Mines  and  minebals,  §  176^ — when  evidence  suffideiU  to  tup- 
port  finding  that  ewplosion  due  to  failure  to  sprinkle  roaduHiy.  In 
an  action  against  a  coal  mine  operator  to  recover  for  the  death  of  a 
shot  firer  alleged  to  have  been  caused  by  an  explosion  resulting  ftom 
a  failure  of  defendant  to  sprinkle  the  roadways  of  its  mine  in  accord- 
ance with  the  requirements  of  the  Mines  Act  (J.  &  A.  ||  7588-7G75), 
evidence  examined  and  held  to  support  a  verdict  for  plaintiff. 

*8ee  nilnois  Notes  Di^Mt.  Vols.  XI  to  XV.  and  CninaUitlTo  Quarterly, 
topic  and  section  number. 
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8.  MnnES  ahd  minerals,  §  125* — when  contrihuiory  negligence  not 
•  iefense.  In  an  action  against  a  coal  mine  (operator  to  recover  for 
the  death  of  a  shot  flrer  in  a  mine  alleged  to  have  been  caused  by 
an  explosion  resulting  from  the  failure  of  defendant  to  sprinkle  the 
roadway  of  its  mine  in  the  manner  required  by  the  Mines  Act  (J. 
4  A  117533-7575),  contributory  negligence  is  not  a  defense. 

4.  MuiBS  AND  If INKEALS,  1 41* — when  prf^vMone  of  ntatuie  appU- 
9Me  to  9hc4  Ibree.  The  provisions  of  the  Mines  Act  (J.  &  A.  f  f  7588- 
7575),  are  to  be  construed  as  being  for  the  protecti(Hi  of  shot  flrers  in 
mines. 

6.  BviDENGB,  §  282* — when  verdM  of  coroner'$  fury  admUHble, 
In  an  action  to  recover  for  the  death  of  a  shot  flrer  in  a  mine  alleged 
to  have  been  caused  by  an  explosion,  the  verdict  of  a  coroner's  Jury 
tbat  the  death  of  deceased  was  caused  by  asphyxiation  from  gases 
generated  by  an  explosion  caused  by  a  blast  is  admissible,  although 
coming  from  the  files  in  the  coroner's  office  and  not  from  the  circuit 
derk*8  office. 

6w  Mines  and  minebals,  |  152* — when  etopert  teatimony  inad- 
miMUe.  Testimony  of  an  expert,  in  an  action  to  recover  for  the 
death  of  a  shot  flrer,  as  to  other  explosions  in  the  mine  and  his 
theory  as  to  what  caused  them  and  what  effect  followed  them, 
properly  excluded. 

7.  Appeal  and  ebbob,  |  1561* — when  refusal  to  give  inatructicn 
not  ground  for  reversal.  A  refusal  to  give  instructions  on  principles 
of  law  covered  in  instructions  already  given  is  not  ground  for 

lUIIUUHJ. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  John 
H.  Nixhaus,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.  Affirmed.  Opinion  filed  October  20,  1915.  Behearing  denied 
December  8, 1915. 

QuiNK  &  QtJiNH  and  Weil  &  Babtley,  for  appellant 

J.  L.  MusPH7|  for  appellee,  Suohbb  &  Moobb,  of 
eoxmseL 


Mb.  Pbesiding  Jxjsiige  Dibell  delivered  the  opinion 
of  the  conrt 

On  January  15, 1913,  Edward  P.  Jones,  Jnnior,  and 
a  man  named  Benn  were  working  for  fhe  Crescent  Coal 
Company  in  its  coal  mine  as  shot  firers,  when  an  ezplo- 

*8m  miiMto  Nat—  IMgot.  Toll.  XI  to  XT,  ABd  CamiikitlTe  Qoartorlj,  Mune 
"'Pte  oBd  loctloii  Bnnbof. 
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sion  occurred  by  which  they  were  killed.  Jones  left 
a  widow,  and  this  suit  was  brought  by  the  administra- 
trix of  his  estate  for  her  benefit,  under  section  29o 
of  the  Act  concerning  Mines  and  Miners  (J.  &  A. 
If  7503).  The  cause  was  tried  upon  a  declaration  and 
a  plea  of  not  guilty.  Plaintiff  had  a  verdict  and  judg- 
ment for  $2,800,  from  which  defendant  below  appeals. 

The  verdict  and  the  judgment  rest  on  the  fourth 
count  of  the  declaration.  Besides  many  allegations 
showing  that  appellant  was  operating  this  coal  mine 
and,  that  Jones  was  a  shot  firer  therein  in  the  second 
south  entry,  that  count  averred  that  said  entry  and 
other  entries  connected  with  and  near  it  were  so  dry 
that  the  air  had  become  charged  with  dust  and  had 
been  in  that  condition  for  a  long  time  prior  to  said 
date;  that  appellant  wilfully  neglected  to  have  said 
passageways  and  entries  regularly  and  thoroughly 
sprayed,  sprinkled  and  cleaned,  as  required  by  statute, 
and  that  by  reason  of  such  wilful  neglect  and  while 
Jones  was  firing  shots  for  appellant  near  said  entry, 
said  dry  air  charged  with  dust  caught  fire  and  exploded 
with  great  force,  because  appellant  had  wilfully  neg- 
lected to  have  such  roadways  or  entries  regularly  and 
thoroughly  sprayed,  sprinkled  and  cleaned,  and  that 
by  reason  of  such  explosion  Jones  was  killed.  There 
are  two  provisions  of  the  statute  on  this  subject.  Sec- 
tion 14m  (J.  &  A.  If  7488)  is  as  follows :  **]ii  case  the 
passageways,  roadways  or  entries  of  any  mine  are  so 
dry  that  the  air  becomes  charged  with  dust  the  oper- 
ator of  such  mine  must  have  such  roadways  regularly 
and  thoroughly  sprayed,  sprinkled  or  cleaned.*'  The 
fifteenth  clause  of  section  20a  (J.  &  A.  j[7494)  pre- 
scribes the  following  among  the  duties  of  the  mine 
manager:  ^^He  shall  see  that  all  dusty  haulage  roads 
are  thoroughly  sprinkled  at  regular  intervals  desig- 
nated by  the  mine  inspector.'*  Jones  was  firing  shots 
in  rooms  off  the  second  south  entry,  and  Benn  in  rooms 
off  the  first  south  entry.   After  the  explosion  the  body 
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of  Jones  was  found  in  the  second  south  entry  near 
room  6  and  the  body  of  Benn  in  the  first  south  entry 
near  room  3.  Room  1  in  each  entry  was  furthest  north. 
The  air  was  moving  in  the  entry  from  north  to  south. 
That  part  of  the  mine  had  been  operated  for  several 
months  and  we  are  satisfied  from  the  evidence  that 
these  entries  were  very  dusty.  Appellant  had  never 
sprinkled  them  or  sprayed  them  until  a  few  days  before 
this  accident,  and  they  had  not  been  sprinkled  or 
sprayed  at  all  for  a  day  or  two  before  the  accident,  and 
were  very  dusty  on  the  day  of  the  accident  and  prior 
to  the  explosion.  If  appellant  failed  to  obey  the  stat- 
utes above  quoted,  the  law  will  imply  that  that  failure 
was  wilf  uL  This  dust  was  partly  coal  dust  and  partly 
arose  from  the  drying  up  of  the  earth  in  the  entry. 
Appellant  argues  from  the  evidence  that  this  was  not 
coal  dust  but  earth  dust  and  that,  if  this  was  a  dust 
explosion  at  all,  only  an  explosion  of  coal  dust  would 
render  appellant  liable;  and  also  that  this  was  not  a 
dust  explosion  and  therefore  appellant  is  not  liable 
under  this  fourth  coxmt  and  the  statute.  We  are  of 
opinion  that  the  jury  were  warranted  in  finding  from 
the  evidence  that  if  this  explosion  originated  from 
gas  resulting  from  the  firing  of  a  shot,  still  that  explo- 
sion reached  the  entry  and  fired  the  dust  in  the  air, 
and  that  it  reached  and  killed  Jones  because  the  air 
in  the  roadway  was  charged  with  dust,  and  under  such 
drcnmstances  appellant  would  be  liable,  as  shown  in 
Davis  V.  Illinois  Collieries  Co.,  232  UL  284.  Appellant 
argues  that  Jones  and  Benn  commenced  at  the  wrong 
place  in  that  entry  to  fire  the  shots,  and  that  the  gas 
from  the  first  shot  remained  in  the  mine  because  they 
had  begun  to  fire  at  the  wrong  place,  and  that  there- 
fore they  were  guilty  of  negligence  and  that  their  negli- 
gence caused  the  explosion  and  therefore  appellee  could 
not  recover.  If  the  wilful  failure  of  appellant  to  prop- 
erly spray  and  sprinkle  the  entries  caused  the  explo- 
sion, then  the  contributory  negligence  of  the  deceased 


222  Appellate  Courts  of  Illinois. 

Jones  V.  Crescent  CSoal  Co.,  196  111.  App.  218. 

is  not  a  defense.  Peebles  v.  O'Oara  Coal  Co.,  239  LL 
370;  Hougland  v.  Avery  Coal  S  Mining  Co.,  246  111. 
609;  Brunnworth  v.  Karens-Donnewald  Coal  Co.,  260 
HI.  202,  and  many  cases  cited  in  the  latter  opinion. 
It  is  held  in  Davis  v.  Illinois  Collieries  Co.,  supra,  and 
Hougland  v.  Avery  Coal  <6  Mining  Co.,  supra,  that 
the  fact  that  the  deceased  fired  a  shot  prepared  in  an 
xmskilf nl  maimer  is  not  a  defense.  It  is  held  in  Bren^ 
nen  v.  Chicago  d  C.  Coal  Co.,  241  111.  610,  and  Houg- 
land V.  Avery  Coal  <6  Mining  Co.,  supra,  that  shot  firers 
are  within  the  protection  of  this  statute.  We  are 
therefore  of  the  opinion  that  the  jury  were  warranted 
by  the  evidence  in  finding  a  verdict  for  the  plaintiff. 

It  is  urged  that  the  court  erred  in  admitting  in  evi- 
dence the  verdict  of  the  coroner's  jury,  which  found 
that  the  deceased  came  to  his  death  at  the  mine  of 
appellant  by  asphyxiation  from  gases  generated  from 
an  explosion  of  accumulated  coal  dust  near  room  1 
in  the  second  south  entry,  caused  by  a  blast  or  blasts 
discharged  in  the  process  of  mining  coaL  Section  14 
of  chapter  31  of  the  Revised  Statutes  ( J.  &  A.  jf  2405), 
relating  to  coroners,  makes  it  the  duty  of  the  coroner's 
jury  to  inquire  how,  in  what  maimer,  and  by  whom 
or  what,  the  said  dead  body  came  to  its  death,  and  of 
all  other  facts  concerning  the  same,  together  with  all 
material  circumstances  in  any  way  related  to  or  con- 
nected with  the  said  death.  Under  the  authorities, 
a  verdict  of  a  coroner's  jury  is  admissible  in  evidence, 
which  is  confined  to  finding  those  facts  concerning 
which  the  jury  are  directed  to  make  inquiry.  U.  8. 
Life  Ins.  Co.  v.  Vocke,  129  HI.  557.  This  verdict  is 
confined  to  such  an  inquiry.  It  does  not  find  that  appel- 
lant wilfully  or  negligently  or  otherwise  failed  to  spray 
or  sprinkle  or  clean  any  passageways  or  entries  in  this 
mine.  It  is  argued  that  said  verdict  was  not  competent 
because  it  did  not  come  from  the  office  of  the  circuit 
clerk,  but  had  always  been  among  the  files  in  the  cor- 
oner's office  in  the  courthouse.    The  verdict  of  the 
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coroner's  jury  held  to  have  been  properly  admitted  in 
evidence  in  Stollery  v.  Cicero  <B  P.  St.  By.  Co.,  243  LL 
290,  was  not  shown  to  have  been  filed  with  the  circoit 
derk. 

John  Dnnlap  testified  as  an  expert  for  appellant 
He  had  witnessed  an  explosion  of  dust  in  June,  1914, 
and  had  witnessed  another  explosion  abont  five  years 
before,  and  he  was  asked  various  questions  as  to  those 
explosions,  to  which  the  court  sustained  objections. 
The  witness  did  not  know  what  the  condition  of  appel- 
lant's mine  was  just  before  the  explosion  which  caused 
tiie  death  of  Jones.  There  was  no  proof  that  the  con- 
ditions were  the  same  at  the  time  of  those  other  two 
explosions.  Testimony  as  to  those  other  explosions 
and  the  theory  of  the  witness  as  to  what  caused  them 
and  what  effect  followed  them  would  have  introduced 
mto  the  case  immaterial  issues.  The  objection  to  said 
questions  was  properly  sustained.  Appellant  was  per- 
mitted to  put  hypothetical  questions  to  this  witness 
and  had  his  views  on  every  material  subject  to  which 
he  was  competent  to  testify^  He  was  asked  what  in 
his  opinion  caused  the  explosion  here  in  question  and 
whether  in  his  opinion  it  was  a  gas  explosion  or  a  dust 
explosion  or  a  gas  explosion  augmented  by  a  dust  ex- 
plosion. If  these  questions  were  material,  then  they 
asked  for  a  decision  upon  the  very  question  to  be  sub- 
mitted to  the  jury,  and  were  therefore  incompetent. 
If  they  were  immaterial,  then  it  was  not  error  to  sus- 
tain objections  to  them.  It  is  obvious  from  other  evi- 
dence that  a  dust  explosion  could  originate  in  the  con- 
dition of  the  gas  resulting  from  firing  shots.  He  was 
asked  to  state  this  from  his  examination  of  the  mine 
and  from  his  experience,  without  asking  him  to  detail 
what  he  learned  from  his  examination  of  the  mine.  We 
are  of  opinion  the  court  did  not  err  in  its  rulings  upon 
the  testimony  of  this  witness. 

Complaint  is  made  of  instructions  Nos.  6, 8, 9  and  11 
given  at  the  request  of  appellee.    Their  object  was 
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to  tell  the  jury  that  if  the  appellant  wilfully  violated 
the  statute  first  above  recited,  and  thereby  caused  the 
death  of  Jones,  it  would  not  be  a  defense  that  Jones 
or  Benn  had  been  negligent  in  the  maimer  of  firing  the 
shots  or  that  Jones  had  been  negligent  in  any  other 
respect  which  might  have  contributed  to  his  death. 
They  are  supported  by  authorities  above  cited. 

Appellant  complains  of  the  refusal  of  certain  instruc- 
tions marked  **A,''  **B,''  **C,''  **D,''  **E,''  **F''  and 
**G.''  The  court  gave  eight  instructions  as  requested 
by  appellant,  and  modified  and  gave  several  other  in- 
structions requested  by  appellant,  and  appellant  seems 
to  have  had  all  the  principles  of  law  stated  to  which 
it  was  entitled.  None  of  the  seven  instructions,  of  the 
refusal  of  which  complaint  is  made,  are  correct  Some 
omit  necessary  elements ;  some  omit  to  submit  whether 
the  failure  of  appellant  to  sprinkle  was  wilful;  others 
are  formed  so  as  to  give  the  jury  to  understand  that 
if  the  explosion  originated  in  an  explosion  of  gas,  re- 
sulting from  the  firing  of  a  shot,  then  appellee  could 
not  recover,  omitting  the  consideration  of  the  evi- 
dence tending  to  show  that  this  explosion  was  com- 
municated to  the  dust  in  the  air  in  the  roadway  and 
would  not  have  reached  Jones  if  the  roadway  had 
been  properly  sprinkled,  and  ignoring  the  things  sug- 
gested in  Davis  v.  Illinois  CoUieries  Co.,  supra,  on  page 
290. 

We  find  no  reversible  error  in  the  record  and  the 
judgment  is  therefore  affirmed 

Affirmed. 
Mb.  Justice  Niehaus  took  no  part. 
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Barley  Baitty,  Appellee,  v.  Toledo,  Peoria  ft  Western 

Railway  Company,  Appellant 

Oen.  No.  6,125.    (Not  to  be  reported  in  fnlL) 

Appeal  trom  the  Gircoit  Court  of  Peoria  county;  the  Hon.  Tbbo 
ocB  N.  Obbbn,  Judge,  presiding.  HiBard  In  this  court  at  the  April 
tenn,  1015.   Beversed  and  remanded.   Opinion  filed  October  20, 1915. 


Statement  of  the  Case. 

Action  by  Harley  Baitty,  plaintiff,  against  the  To- 
ledo, Peoria  &  Western  Bailway  Company,  defendant, 
for  personal  injuries  resulting  in  the  amputation  of 
both  legs.  There  was  verdict  and  judgment  for  plain- 
tiff for  $25,000,  from  which  defendant  appeals. 

The  declaration  alleged  that  plaintiff  was  in  the 
act  of  boarding  the  train  with  the  intention  of  becom- 
ing a  passenger  fhereon  and  was  in  the  exercise  of 
due  care  for  his  own  safety ;  that  defendant  started  the 
train  without  warning  him,  after  plaintiff  had  been 
mvited  by  its  servants  to  board  said  train  at  that  place 
and  time,  and  that  because  of  such  wrongful  conduct 
plaintiff  was  injured.  The  declaration  also  alleged  in 
each  of  said  counts  that  defendant  had  long  been  in 
the  habit  of  stopping  its  passenger  trains  at  a  point 
between  the  Union  Depot  and  the  Illinois  Biver  bridge 
in  the  City  of  Peoria ;  that  for  a  long  time  prior  thereto 
it  had  been  the  practice  and  custom  for  large  numbers 
of  persons  to  board  the  passenger  trains  of  defendant 
at  such  point;  and  that  defendant  knew  of  and  sanc- 
tioned such  custom,  and  had  permitted  and  invited  in- 
tending passengers  to  board  its  trains  in  that  manner. 

The  evidence  showed  that  the  passenger  trains  of 
defendant,  leaving  the  Union  Depot  in  Peoria  on  their 
eastbound  run,  cross  Chestnut  street  immediately  and 
proceed  in  a  northeasterly  direction  across  certain 
tracks  of  the  Bock  Island  ItaUroad  and  the  bridge  over 
the  Illinois  Biver,  and  thence  east  It  is  the  contention 

Vol.  CXCVI  16. 
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of  plaintiff  that  defendant's  train  No.  2,  on  the  night 
in  question,  came  to  a  full  stop  just  after  leaving  the 
depot,  so  that  the  first  passenger  coach  rested  on  Chest- 
nut street;  that  plaintiff  approached  this  motionless 
train  for  the  purpose  of  boarding  it,  having  a  ticket 
in  his  pocket  entitling  him  to  passage  from  Peoria  to 
Washington,  Illinois,  took  hold  of  the  hand  rails  with 
both  hands  and  was  about  to  place  his  foot  on  the 
lowest  step  when  the  train  started  without  any  warn- 
ing and  with  a  great  jerk ;  that  he  had  been  invited  to 
board  this  train  at  this  point  by  a  man  in  uniform, 
standing  on  the  platform  of  the  car,  whom  he  under- 
stood to  be  one  of  defendant's  servants;  and  that 
the  jerk  with  which  the  train  was  started  caused  him 
to  lose  his  hold  on  the  car  and  he  was  thrown  under 
the  wheels  and  injured.  It  is  the  contention  of  de- 
fendant that  this  train  did  not  stop  at  Chestnut  street 
that  night  at  all;  that  plaintiff  attempted  to  get  on  the 
train  while  it  was  in  motion  and  was  injured  thereby; 
that  no  employee  of  the  company  invited  him  to  get  on; 
that  plaintiff  was  intoxicated  when  he  tried  to  get  on 
the  train;  and  that  defendant  had  no  custom  of  stop- 
ping its  passenger  trains  at  Chestnut  street  and  invit- 
ing and  permitting  passengers  to  board  its  trains  there, 
but  that  it  was  occasionaUy  obliged  to  stop  its  trains 
so  that  a  part  thereof  rested  on  Chestnut  street,  be- 
cause its  crossing  of  another  railroad  ahead  was 
blocked  by  other  trains. 

Two  witnesses  testified  for  plaintiff  that  the  train 
was  at  a  standstill  when  he  tried  to  get  on,  one  of  these 
witnesses  being  plaintiff.  Four  witnesses  testified  for 
defendant  that  the  train  was  in  motion  when  plaintiff 
was  trying  to  board  it,  and  of  these  witnesses  two 
were  not  railroad  men,  while  the  other  two  were  not 
employed  by  appellant  but  by  another  railroad  com- 
pany at  Peoria.  On  the  question  whether  or  not  train 
No.  2  stopped  at  Chestnut  street  the  night  in  question 
before  plaintiff  attempted  to  get  on,  two  witnesses,  one 
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being  plaintiff,  testified  that  the  train  <lid  so  stop, 
while  at  least  nineteen  witnesses  testified  that  the 
train  did  not  stop  at  all  after  leaving  he  Union  Depot 
nntil  after  the  rear  of  the  last  coach  was  north  of 
Chestnut  street  a  considerable  distance.  Some  of  these 
witnesses  were  railroad  men  working  fox:  appellant, 
but  at  least  ten  of  the  witnesses  on  tMs  point  had  no 
oonnection  witli  defendant  or  any  other  railroad  com- 
pany. 

On  the  question  whether  or  not  an  employee  of  de- 
fendant invited  plaintiff  to  board  the  train  at  Chest- 
nut street,  plaintiff  testified  that,  as  he  went  along  the 
street  towards  the  train,  a  man  on  the  platform,  who 
appeared  to  be  dressed  in  a  blue  uniform,  called  out  to 
him  to  ** Hurry  up,*'  but  plaintiff  afterwards  failed  to 
identify  either  the  conductor  or  the  brakeman  on  duty 
on  that  train  that  night  as  being  the  person  who  had 
made  that  remark  to  him,  while  the  conductor  and  the 
brakeman,  the  only  uniformed  servants  of  defendant 
on  that  train  that  night,  denied  that  they  had  seen 
plaintiff  before  he  was  run  over  or  that  they  had  urged 
or  invited  him  to  board  the  train. 

Plaintiff  and  four  others  testified  that  he  was  not 
intoxicated  the  evening  of  the  accident,  while  sixteen 
witnesses  testified  for  defendant  to  circumstances  mak- 
ing it  apparent  that  appellee  was  under  the  influence  of 
liquor  when  he  attempted  to  board  the  train.  Three 
doctors  and  two  nurses  testified  to  the  odor  of  the 
liquor  on  his  breath  after  the  accident  and  to  the  fact 
that  the  amoxmt  of  anaesthetic  required  in  his  case 
before  operating  upon  him  immediately  after  the  acci- 
dent was  less  than  usual  because  of  his  being  under 
the  influence  of  liquor.  In  rebuttal,  one  of  plaintiff's 
witnesses  testified  that  while  plaintiff  lay  on  the 
ground,  just  after  being  injured,  some  one  produced 
a  bottle  of  whisky  and  gave  a  part  of  its  contents  to 
plaintiff.  This  witness  was  the  only  one  who  testified 
to  this  occurrence  and  he  was  unable  to  identify  the 
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person  who  produced  the  liquor.    Others  present  at 
the  same  time  denied  that  any  such  thing  happened. 

Fifteen  witnesses  testified  for  plaintiff  that  this  par- 
ticular train  was  in  the  habit  of  stopping  with  one  or 
more  of  its  coaches  on  Chestnut  street  and  that  pas- 
sengers frequently  boarded  it  at  that  point,  and  while 
the  train  was  at  a  standstill.  Twenty-eight  persons 
testified  for  defendant  that  there  was  no  established 
custom  on  the  part  of  the  servants  of  defendant  oper- 
ating this  train  to  bring  it  to  a  stop  at  Chestnut  street, 
and  many  of  these  witnesses  stated  that  such  persons 
as  occasionally  boarded  his  train  at  Chestnut  street 
did  so  while  the  train  was  moving  slowly  across  the 
street.  Some  of  defendant's  witnesses  on  this  pohit 
were  railroad  men,  but  many  of  them  were  without  any 
apparent  interest. 

Frank  T.  Milleb  and  John  M.  Elliott,  for  appel- 
lant; Stevens,  Milleb  &  Elliott,  of  counsel. 

Hbnby  B.  Bathbonb  and  Clabbnob  W.  Hbyl,  for 
appellee. 

Mb.  PBEsroiNG  JusTioB  DiBELL  delivered  the  opinion 
of  the  court 

Abstract  of  the  Dedsion. 

GABBIEB0,  §  288* — when  carrier  not  liable  to  passenger  attemptkip 
to  hoard  train.  In  an  action  to  recover  for  injnries  to  passoiger 
attempting  to  board  train,  evidence  examined  and  held  to  show  tliat 
passenger  was  intoxicated  at  time  of  attempting  to  board  train  whOe 
in  motion,  that  be  was  without  the  exercise  of  due  care  for  his  own 
safety  and  that  carrier  was  not  negligent. 

•See  nilDolt  NotM  Diccfl,  Vols.  XI  to  XV,  and  CimivfaitiTe  Qaartor^ 
topic  and  MctloB  avniber. 
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Charles  E.  Barritt,  Appellee,  v.  A.  W.  Steidlnger, 

Appellant 

Gen.  No.  6,126. 

1.  CoHTBACTS,  S  187^ — when  canstructUm  of  parties  adopted  5y 
cowrt.  If  a  contract  is  ambigooas  the  constraction  which  the  parties 
have  placed  apon  it  by  their  conduct  will  be  adopted  by  the  courts. 
If  sodi  constraction  is  reasonable,  and  in  such  case  eyidence  as  to 
the  constraction  by  the  parties  is  admissible. 

2.  Bbokkbs,  §  84^ — when  evidence  of  compromise  admissible.  In 
tn  action  to  recover  compensation  for  the  negotiation  of  the  sale  of 
realty,  a  letter  containing  an  admission  that  the  deal  shall  be  pat 
throagh  as  arranged  if  plaintiff  refuses  his  daim  for  compensation 
Is  admissible  in  evidence. 

8.  Appeal  aitd  ebbob,  §  788^ — when  matter  not  contained  in  record 
not  considered.  A  bill  of  particalars  and  an  affidavit  of  merits  not 
contained  in  the  bill  of  exceptions  are  not  before  the  ooort  for  con- 
sideration on  appeal. 

Appeal  from  the  Circoit  Coart  of  Iroqaois  coanty;  the  Hon*  Fbaitk 
L.  HooPEB,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.    Affirmed.    Opinion  ffled  October  20,  1915. 

BoBEBT  Henninq,  0.  F.  MoBQAN  and  F.  M.  Gbakqlb, 
for  appellant. 

Pallissabd  &  Benjamin  and  Satjm  A  MalO|  for  ajh 
pellee. 

Mb.  Pbesidinq  Justiob  Dibell  delivered  the  opinion 
of  the  conrt. 

Charles  E.  Barritt  was  a  real  estate  agent  at  Wat- 
seka.  A.  W.  Steidlnger  lived  at  Forrest  in  Livingston 
connty  and  owned  a  farm  in  Iroquois  connty  which  he 
wished  to  sell.  He  entered  into  a  written  contracti 
authorizing  Barritt  to  sell  it  on  terms  therein  stated^ 
Barritt  to  have  all  he  could  get  over  a  certain  price  as 
his  compensation  for  selling  it.  Barritt  procured  A. 
Buchholz  and  George  Worthington  to  buy  it  and  signed 
a  contract  with  them.  Steidlnger  refused  to  convey. 
Barritt  brought  this  suit  to  recover  his  agreed  compen- 
sation, and  filed  a  declaration  containing  a  special 

*Sm  nUnols  Notes  Digest,  Toll.  XI  to  XT,  and  CamiikitlTe  Quartorlj,  Mune 
topie  sBd  icctton  nmnbcr. 
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count  on  the  contract,  and  the  common  counts.  Defend- 
ant pleaded  the  general  issue,  there  was  a  jury  trial, 
and  Barritt  had  a  verdict  and  a  judgment  for  $1,100, 
from  which  Steidinger  appeals.  Appellant  claims 
that  the  contract  had  a  plain  and  unambiguous  mean- 
ing ;  that  that  meaning  was  not  what  was  alleged  in  the 
special  count  and  therefore  appellee  could  not  recover; 
that  the  court  erred  in  admitting  oral  and  documen- 
tary evidence  showing  how  the  parties  themselves  con- 
strued the  contract;  and  that  there  are  other  minor 
errors  in  the  record.  Appellee  contends  that  the  con- 
tract has  the  meaning  which  he  gave  it  in  his  declara- 
tion; that,  if  not,  it  is  ambiguous  and  evidence  was 
competent  to  show  the  construction  which  the  parties 
themselves  placed  upon  it;  that  the  parties  construed 
it  as  he  declared  upon  it  in  the  declaration ;  that,  as  so 
construed^  he  obtained  the  price  called  for  by  the  con- 
tract and  was  entitled  to  recover. 

The  date  of  the  contract  was  November  22, 1913,  and 
the  body  of  it  was  as  follows : 

**I,  the  undersigned,  hereby  authorize  C.  E.  Barritt, 
of  Watseka,  Illinois,  to  sell  the  following  described 
real  estate,  situated  in  Iroquois  County,  Illinois. 

**The  west  half  of  the  N.  W.  14  Sec.  34,  T.  27,  B.  12 
W.  containing  eighty  acres  more  or  less,  for  the  sum 
of  Eight  Thousand  Dollars  upon  the  following  terms: 
One  hnndrod  doUftgo  Dollars  when  the  sale  is  made. 
Dalanee  MarA  lot,  lOli.  $8,000.00  Dec.  1st,  1913,  sub- 
ject to  incumbrance  of  $5,000.00  and  interest  from  Dec 
1st,  1913. 

^^In  consideration  of  C.  E.  Barritt  using  his  best 
efforts  to  sell  said  premises  and  the  payment  of  One 
Dollar  receipt  of  which  is  hereby  acknowledged.  He  is 
to  have  the  exclusive  sale  of  the  above  described  prem- 
ises until  January  1st,  1914.  And  that  he  is  to  have 
everything  and  all  above  $8,000.00  Dollars,  that  he  may 
sell  the  above  described  real  estate  for,  as  his  commis- 
sions for  selling  the  same.    And  I  hereby  agree  to 
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furnish  an  abstract  to  said  premises  showing  a  mer- 
chantable  title.  And  make  the  consideration  in  the 
deed  any  amount  he  may  designate.'' 

The  proof  shows  that  the  words  **One  hundred  dol- 
lars'' and  **  Balance  March  1st,  1914"  were  typewrit- 
ten in  the  contract  when  it  was  prepared  for  signature, 
but  were  stricken  out  by  appellant's  direction  and  the 
line  and  a  half  written  in  its  place.  The  construction 
contended  for  by  appellee  is  that  he  was  to  sell  the 
farm  for  $8,000 ;  that  $5,000  of  that  was  to  be  paid  by 
assuming  an  incumbrance  for  that  amount  upon  the 
farm,  (with  interest  from  December  1,  1913,  and  that 
the  balance  of  $3,000  was  to  be  paid  in  cash  on  the 
same  date.  The  purchasers  agreed  to  pay  $3,000  on 
or  before  December  1,  1913,  and  to  assume  the  mort- 
gage of  $5,000  and  to  deliver  three  stallions.  They  did 
deposit  $3,000  in  the  First  National  Bank  of  Watseka 
to  await  the  delivery  of  an  abstract  showing  merchant- 
able title,  and  they  delivered  the  three  horses  to  Bar- 
rit,  which  horses  on  appellee's  theory  of  the  construc- 
tion of  the  contract,  would  be  his  commissions.  Either 
the  contract  means  that  the  land  was  to  be  sold  for 
$8,000  as  indicated  in  the  first  and  last  parts  of  the  con- 
tract, or,  if  the  language  therein,  **  $8,000  Dec.  1st, 
1913,  subject  to  incumbrance  of  $5,000.00  and  interest 
from  Dec.  1st,  1913,"  standing  by  itself  would  be  con- 
strued to  mean  a  sale  for  $13,000,  then  the  contract  is 
ambiguous,  and  uncertain  as  to  the  selling  price.  We 
can  hardly  say  that  it  clearly  means  a  sale  for  $13,000 
when,  as  we  shall  see  hereafter,  the  parties  themselves 
construed  it  to  mean  $8,000.  If  a  selling  price  of 
$8,000  for  the  farm  is  the  true  construction,  appellee's 
declaration  and  proofs  entitled  him  to  recover.  If  the 
contract  is  ambiguous,  then  it  is  a  familiar  rule  that 
the  construction  which  the  parties  have  placed  upon  it 
by  their  conduct  will  be  adopted  by  the  courts  in  the 
event  of  litigation  concerning  it,  if  that  construction 
is  reasonable.   People  v.  Murphy,  119  HI.  159 ;  Burgess 
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V.  Badger,  124  HL  288;  CarroU  v.  Drury,  170  HL  571; 
W.  H.  Purcell  Co.  v.  Sage,  200  HI.  342;  Consolidated 
Coal  Co.  of  St.  Louis  v.  Jones  &  Adams  Co.,  232  DL 
326 ;  McLean  County  Coal  Co.  v.  City  of  Bloomington, 
234  111.  90;  D.  M.  OoodwiUie  Co.  v.  Commonwealth 
Elec.  Co.,  241  HL  42.  The  court  therefore  properly 
admitted  evidence  showing  how  the  parties  understood 
the  contract. 

The  proof  shows  that  upon  making  the  sale  appellee 
twice  called  appellant  by  telephone  and  told  him  the 
terms  upon  which  he  had  sold  it,  and  for  him  to  deliver 
his  abstract  to  the  First  National  Bank  of  Watseka  for 
examination,  and  that  the  parties  were  ready  to  deposit 
the  $3,000  there  which  he  was  to  receive,  and  to  assume 
the  incumbrance,  and  to  deliver  the  three  horses,  and 
that  appellant  expressed  himself  satisfied.  These  con- 
versations are  not  denied  by  appellant  or  by  any  one. 
Appellee  then  wrote  two  letters  to  appellant  in  which 
he  told  him  what  had  been  done  and  to  turn  the  abstract 
over  for  examination.  Under  date  of  December  18, 
1913,  appellant  wrote  appellee  a  letter  in  which  he 
expressed  willingness  to  sell  the  property  on  the  terms 
specified,  except  that  he  would  only  give  appellee  a  com- 
mission of  two  per  cent. ;  or  he  was  willing  that  appel- 
lee should  have  $500  or  $600  for  his  work,  and  the  deal 
should  be  put  through.  Appellant  contends  here  that 
this  letter  was  an  offer  to  compromise  and  therefore 
it  was  error  to  admit  it  in  evidence.  The  general  rule 
is  as  contended  for  by  appellant,  but  the  letter  con- 
tains an  admission  that  the  deal  shall  be  put  through  as 
arranged,  if  appellee  would  reduce  his  claim  for  com- 
pensation, and  for  that  reason  we  are  of  opinion  it  was 
competent.  But,  if  it  was  incompetent  it  did  appellant 
no  harm,  because  of  other  correspondence  in  evidence. 
A  man  by  the  name  of  Homeman,  connected  with  the 
Watseka  Creamery,  bought  a  farm  adjoining  this  farm 
of  appellant  *s.  On  November  27, 1913,  appellant  wrote 
him  that  he  had  heard  that  he  had  bought  this  other 
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farm  and  had  paid  $200  per  acre  for  it  and  would  like 
to  sell  him  appellant's  farm.  Under  date  of  November 
9y  1913,  Homeman  wrote  appellant  that  he  paid  con- 
siderably less  than  $200  per  acre  for  his  farm  and 
asked  appellant  what  the  price  of  his  eighty  was.  To 
this  appellant  replied  that  he  had  offered  his  eighty  for 
$100,  but  his  wife  would  not  sign  the  papers  and  so  that 
they  had  made  np  their  minds  not  to  sell  it  for  less  than 
$150  i>er  acre.  Appellant  contends  that  this  corre- 
spondence was  incompetent,  bnt  it  contains  an  admis- 
sion over  the  signature  of  appellant  that  he  offered  his 
eightly  acres  for  $100  per  acre,  and  that  the  deal  fell 
through  because  his  wife  would  not  sign  the  deed.  Ap- 
pellant's  counsel  contend  that  this  might  have  referred 
to  a  different  eighty  acres,  but  the  proof  disclosed 
that  the  farm  bought  by  Homeman  was  adjoining  the 
eighty  of  appellant  in  question  and  appellant  did  not 
testify  to  contradict  that  evidence.  Thereafter,  under 
date  of  January  4, 1914,  appellant  again  wrote  appel- 
lee that  he  had  talked  the  matter  over  with  his  wife 
and  she  would  not  sign  unless  he  would  accept  $2  per 
acre  as  commission ;  that  he  had  really  given  this  farm 
to  his  wife  and  they  were  willing  to  take  what  he  sold 
the  farm  for  and  give  appellee  $2  per  acre  for  selling 
it  Nowhere,  in  correspondence  or  conversation,  did 
appellant  claim  that  the  farm  should  have  been  sold  for 
$13,000  or  that  he  should  have  $8,000  besides  the  mort- 
gage. That  theory  has  been  invented  since  this  suit 
was  begun  and  rests  exclusively  upon  the  language  of 
the  contract,  and  is  not  sustained  by  any  evidence 
offered  by  appellant.  It  is  clear  from  all  the  evidence 
that  both  parties  construed  the  contract  to  mean  a  sale 
of  the  farm  for  $8,000  and  the  receipt  of  the  $3,000  by 
appellant  and  an  assumption  of  the  mortgage  by  the 
purchaser,  but  when  appellant  learned  the  value  of  the 
three  horses  which  the  purchasers  agreed  to  give  over 
the  $8,000,  the  wife  refused  to  sign  and  appellant  re- 
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fused  to  convey.  The  evidence  was  competent  and  it  is 
all  one  way,  and  supports  the  special  count  of  the  dec- 
laration and  entitled  appellee  to  recover. 

The  proof  as  to  the  value  of  the  horses  ranged  from 
$1,250  to  $1,500.  One  witness  said  that  one  of  the 
horses  was  lame  and  he  refused  to  put  a  price  on  that 
one.  On  that  account,  probably,  the  jury  found  only 
$1,100.  It  seems  that  after  this  deal  fell  through,  ap- 
pellee became  the  owner  of  the  horses  by  some  other 
deal  between  himeslf  and  Buclxholz  and  Worthington, 
and  appellant  introduced  a  letter  in  which  appellee 
offered  to  sell  the  horses  for  $1,200.  That  transaction, 
after  appellant  had  refused  to  perform  his  contract, 
has  no  bearing  on  this  case,  except  as  it  tends  to  show 
what  value  appellee  placed  upon  the  horses. 

There  was  a  bill  of  particulars  filed  with  the  declara- 
tion and  an  affidavit  of  merits  by  appellant  concerning 
his  version  of  the  transaction,  and  appellant  seeks  to 
make  some  use  thereof  in  argument  here.  We  do  not 
see  that  these  papers  change,  the  situation ;  but  neither 
of  these  documents  is  in  the  bill  of  exceptions,  and 
therefore  they  are  not  before  this  court  for  considera- 
tion. Eggleston  v.  Buck,  24  HI.  262 ;  Star  Brewery  v. 
Famsworth,  172  HI.  247;  Dumheck  v.  Walsh,  179  HL 
App.  239.  In  George  H.  Hess  Co.  v.  Dawson,  149  Bl. 
138,  there  is  a  suggestion  that  if  the  bill  of  particulars 
was  filed  with  the  declaration,  it  might  be  treated  as 
a  part  of  the  record,  but  that  position  was  abandoned 
in  Boyles  v.  Chytraus,  175  HI.  370,  where  it  was  said : 
*  *  The  copy  of  the  instrument  sued  upon,  or  the  bill  of 
particulars,  indorsed  on  the  declaration,  being  no 
part  thereof,  is  no  part  of  the  record;  and  a  bill  of 
exceptions  can  alone  inform  us  of  what  it  is." 

The  ruling  of  the  court  upon  the  instructions  was  in 
harmony  with  the  views  above  expressed  and  is  ap- 
proved. If  any  instruction  appeared  to  authorize  the 
jury  to  construe  the  contract,  an  instruction  requested 
by  appellant  also  submitted  the  construction  of  the 
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contract  to  the  jury,  and  appellant  cannot  complain 
thereof.  The  jury  did  constrne  the  contract  correctly. 
The  judgment  is  affirmed. 

Affirmed. 


Fred  D.  Eolt»  Appellant^  v.  City  of  Moline  et  aL, 

Appellees. 

Gen.  No.  6,132. 

1.  PiXAomo,  i  42* — when  original  declaration  abandoned,  A  party 
who  elects  not  to  abide  by  bis  original  declaration,  bat  obtains  leave 
to  amoid  it  and  flies  an  amended  dedacation,  abandons  bis  original 
declaration. 

2.  MuinoiPAL  ooBPOBATions,  S  1122* — when  city  not  required  to 
keep  park  in  $afe  condition,  A  city  is  not  required  by  law  to  keep 
every  part  of  a  public  park  safe  for  public  traveL 

3.  PLBAomo,  8  52* — when  declaration  insufficient.  It  is  not  sufli- 
dent  for  a  declaration  to  aver  that  a  particular  duty  arises  upon 
defendant,  but  it  must  state  the  facts  from  which  the  law  will  raise 
that  duty. 

4.  Plbadiho,  S  45* — how  question  as  to  whettier  new  cause  of 
actkm  stated  in  amendment  determined.  The  question  whether  the 
cause  <^  action  stated  in  an  amended  declaration  was  stated  in  the 
original  declaration  is  determined  by  a  comparison  of  the  two 
declarations. 

5.  LnuTATions,  statute  or,  S  68* — when  cause  of  action  barred. 
On  amendment  of  a  declaration  if  amendment  is  found  to  be  a  differ- 
ent mode  of  stating  the  same  matter,  the  statute  of  limitations  which 
mn  after  the  original  declaration  and  before  the  amendment  was  filed 
is  not  a  defense. 

6L  LucrrATiON  or  Acnons,  8  71* — when  statute  does  not  run  in 
ection  against  city.  In  an  action  against  a  municipal  corporation  to 
recover  for  perscmal  injuries  alleged  to  have  arisen  through  Its  negU- 
gence,  amendments  of  pleadings*  examined  and  held  not  to  state  a 
cause  of  action  subject  to  a  plea  of  the  statute  of  limitations. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county;  the  Hon. 
RouBT  W.  Olmsted,  Judge,  presiding.  Heard  in  this  court  at  the 
Apru  term,  1915.  Reversed  and  remanded  with  directions.  Opinion 
ffled  October  20,  1915. 

*8«e  minois  NotM  Digest,  Volt.  XI  to  XV,  and  CamaUitlTo  Qmrterlr,  mmo 
U^ic  Mid  oecttoB  nimiber. 
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W.  B.  MooBB  and  Dietz  &  Sinnett,  for  appellant. 

James  M.  Johnston,  for  appellees. 

Mb.  Pbesidinq  Justice  Dibell  delivered  the  opinioii 
of  the  court. 

Holt  sued  the  City  of  Moline  and  the  Tri-Oity  Bail- 
way  Company  in  an  action  on  the  case  in  the  Circuit 
Court  of  Bock  Island  county  and  filed  a  declaration 
containing  five  counts.  The  city  demurred  thereto  and 
the  demurrer  was  sustained.  A  demurrer  by  the  rail- 
way company  was  also  sustained,  and  leave  was 
granted  to  plaintiff  to  amend  his  declaration,  and 
afterwards  he  filed  an  amended  declaration  containing 
eight  counts.  The  city  demurred  thereto  and  the  de- 
murrer was  sustained  as  to  counts  1  to  5  thereof  and 
overruled  as  to  counts  6,  7  and  8.  To  said  counts  6,  7 
and  8,  the  city  filed  a  plea  of  not  guilty  and  two  pleas 
of  the  statute  of  limitations.  Holt  demurred  to  said 
pleas  of  the  statute  of  limitations  and  that  demurrer 
was  overruled.  Holt  elected  to  abide  by  his  demurrer 
to  said  pleas  and  the  city  had  a  judgment  in  bar  against 
Holt,  from  which  Holt  prosecutes  this  appeal  and  as- 
signs three  errors,  namely:  (1)  that  the  court  erred 
in  sustaining  the  demurrer  of  the  city  to  the  original 
declaration;  (2)  that  the  court  erred  in  sustaining  the 
demurrer  to  the  first  five  counts  of  the  amended  dec- 
laration; and  (3)  that  the  court  erred  in  overruling  the 
demurrer  to  the  pleas  of  the  statute  of  limitations,  filed 
by  the  city,  and  in  entering  final  judgment  for  the  city 
in  bar  of  the  action. 

Appellant  did  not  elect  to  abide  by  his  original  dec- 
laration, but  obtained  leave  to  amend  his  declaration 
and  filed  an  amended  declaration.  He  thereby  aban- 
doned his  original  declaration.  This  record  therefore 
does  not  present  the  question  whether  the  court  erred 
in  sustaining  the  demurrer  of  the  city  thereto. 

The  case  stated  against  the  city  in  the  several  counts 
of  the  amended  declaration  is  that  on  July  4, 1912,  and 
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for  many  years  prior  thereto,  the  city  had  control  of 
certain  public  grounds,  known  as  ^* Outlet  2'*  in  Pros- 
pect Park  in  said  city,  except  that  part  of  said  outlet 
occupied  by  the  railway  company's  track,  and  that  said 
dty  owed  a  duty  to  keep  said  lot  in  safe  condition  and 
free  from  obstructions  liable  to  injure  persons  lawfully 
passing  over  said  lot;  that  the  railway  company  then 
and  long  prior  wrongfully  had  on  a  part  of  said  out- 
lot  certain  planks,  rails,  iron  junk  and  a  snowplow; 
that  in  disregard  of  its  duty  the  city  permitted  said 
outlet  to  be  in  a  bad  and  unsafe  condition,  with  the  said 
snowplow  and  other  articles  thereon,  without  guards, 
lights  and  warning  to  prevent  people  resorting  to  said 
park  from  falling  over  said  articles  and  being  injured, 
and  that  the  appellant,  while  in  the  exercise  of  due  care 
for  his  own  safety,  unavoidably  stumbled  over  said 
articles  and  was  injured.    The  first  five  counts  of  said 
amended  declaration  did  not  state  any  facts  which 
made  it  the  duty  of  the  city  to  keep  this  particular 
place  safe  for  public  travel,  unless  that  duty  may 
justly  be  inferred  from  the  allegation  that  these  were 
public  grounds  and  a  park  possessed  and  controlled  by 
the  city.    We  are  of  the  opinion  that  a  city  is  not  re- 
quired by  law  to  keep  every  part  of  a  public  park  safe 
for  public  travel.  Certain  parts  of  a  public  park  should 
be  kept  in  a  safe  condition  for  public  travel,  but  there 
often  are  in  such  a  park,  ponds,  lakes,  knolls,  ravines 
and  forests  not  intended  and  not  understood  by  the 
public  to  be  intended  for  public  travel ;  and  machinery 
and  appliances  with  which  a  park  is  kept  in  order  may 
very  reasonably  be  stored  in  some  part  thereof.    It  is 
not  sufficient  for  a  declaration  to  aver  that  a  particular 
duty  rested  ui>on  a  defendant,  but  it  must  state  the 
facts  from  which  the  law  will  raise  that  duty.  Mackey 
V.  Northern  Milling  Co.,  210  HI.  115;  McAndrews  v. 
Chicago,  L.  8.  &  E.  Ry.  Co.,  222  HI.  232.   The  demurrer 
was  therefore  properly  sustained  to  the  first  five 
counts  of  the  amended  declaration. 
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The  sixth,  seventh  and  eighth  counts  of  the  amended 
declaration  did  fnlly  and  in  various  ways  state  a  long- 
continued  custom  of  many  people  to  resort  to  this  par- 
ticular part  of  the  park  with  the  knowledge  of  the  city, 
and  apparently  stated  a  good  case  against  the  city. 
The  remaining  question  is  whether  these  counts  stated 
a  new  cause  of  action  against  the  city  or  were  only  a 
restatement  and  more  ample  statement  of  that  which 
was  imperfectly  alleged  in  the  original  declaration. 
If  they  stated  a  new  cause  of  action,  the  demurrer  to 
the  pleas  of  the  statute  of  limitations  was  properly 
overruled.  If  they  restated  a  good  cause  of  action 
defectively  stated  in  the  original  declaration,  then  the 
demurrer  to  these  pleas  should  have  been  sustained. 
Chicago  City  Ry.  Co.  v.  C coney,  196  lU.  466;  Salmon 
V.  Libby,  McNeil  S  Libby,  219  111.  421;  St.  Louis  Mer- 
chants' Bridge  Terminal  Ry.  Ass'n  v.  Schultz,  226  UL 
409;  Lee  v.  Republic  Iron  S  Steel  Co.,  241  111.  372;  and 
Mclnemey  v.  Western  Packing  <&  Provision  Co.,  249 
111.  240.  Under  our  practice  the  question  whether  the 
cause  of  action  stated  in  the  amended  declaration  was 
stated,  though  defectively  in  the  original  declaration, 
is  determined  by  a  comparison  of  the  two  declara- 
tions ;  and  if  they  are  found  to  be  different  modes  of 
stating  the  same  matter,  the  statute  of  limitations 
which  has  run  after  the  original  declaration  and  before 
the  amended  declaration  was  filed,  will  not  be  a  de- 
fense. Chicago  dt  N.  W.  Ry.  Co.  v.  Gillison,  173  HI.  264. 
We  discussed  this  question  in  Sehnert  v.  Schipper  A 
Block,  168  HI.  App.  245,  on  pp.  250-254.  The  fourth 
count  of  the  original  declaration  alleged  that  the  city 
possessed  and  controlled  said  outlet  No.  2  (except  that 
part  thereof  occupied  by  the  railway  company)  as  a 
part  of  Prospect  Park,  and  that  that  part  of  said  park 
was  frequented  by  a  large  number  of  people.  We  con- 
clude that  that  allegation  defectively  stated  the  matter 
absent  from  all  the  other  counts  of  the  original  declara- 
tion and  absent  from  the  first  five  counts  of  the 
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amended  declaration^  and  fully  and  elaborately  set 
forth  in  the  sixth,  seventh  and  eighth  counts  of  the 
amended  declaration,  and  that  therefore  the  three 
coimts  last  named  did  not  state  a  new  cause  of  action, 
but  stated  with  much  more  particularity  and  complete- 
ness the  cause  of  action  defectively  stated  in  the  fourth 
count  of  the  original  declaration.  The  demurrer  by 
appellant  to  the  pleas  of  the  statute  of  limitations 
should  have  been  sustained.  The  judgment  is  there- 
fore reversed  and  the  cause  remanded  with  directions 
to  sustain  the  demurrer  to  the  pleas  of  the  statute  of 
limitations. 

Reversed  and  remanded  tuith  directions. 


Thomas  Olaffy,  Administrator,  Defendant  in  Error, 
V.  Mazy  Farrell,  Plaintiff  in  Error. 

Oen.  No.  5,758. 

L  BzEOtTTOBS  AND  ADMiNisTBATOBs,  {  397* — When  a  decTce  for 
Mle  of  homestead  should  not  be  made.  Where  an  intestate  had  an 
estate  of  homestead  in  land  sought  to  be  sold  for  the  payment  of 
debts  for  which  payment  the  personal  estate  of  intestate  was  insnfQ- 
dent,  it  was  error  to  decree  the  sale  prayed  for  unless  the  estate  of 
homestead  was  waived  or  assigned  in  the  manner  provided  by  law. 

2.  Homestead,  S  38* — when  widow  does  not  abandon  homestead  by 
remarriage.  In  case  a  widow  having  a  homestead  estate  in  land  of 
A  deceased  husband  remarries,  she  retains  her  homestead  estate  in 
rach  land  notwithstanding  the  second  marriage,  but  the  second  hus- 
band and  his  children  acquire  no  such  estate  in  such  land. 

8.    ExEcxrroES  and  administrators,  §  397* — when  homestead  can- 
fwt  he  sold  for  debts.    Land  belonging  to  an  intestate  which  was  his 
bomestead  cannot  be  sold  to  pay  his  debts  where  it  appears  that  the  . 
value  of  the  land  above  incumbrances  is  not  in  excess  of  $1,000. 

4.  BzxouTOBS  AND  ADBONiSTRATORS,  {  396* — What  interest  of 
kiiestaie  in  land  may  be  sold  to  pay  debts.  The  interest  of  an  intes- 
tate in  land  in  which  he  had  no  homestead  estate,  but  wherein  his 

*8m  misols  NoCm  DIcett,  Volt.  XI  to  XV.  and  Camalative  Qiwrterly,  Mine 
ttpic  and  tectioB  Binnber. 
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wife  had  sach  an  estate,  may  be  sold  to  pay  debti  sabject  to  audi 
homestead  estata 

5.  Bziounon,  8  9* — when  kiierett  of  heir  in  land  may  he  mM 
tubfed  to  homestead  of  wife.  The  estate  of  an  heir  in  land  may  be 
levied  upon  and  sold  for  the  payment  of  his  debts  subject  to  the  home- 
stead estate  of  his  wife  in  snch  land. 

6.  EzBounoN,  i  8* — when  remainder  in  land  eubfect  to  homeetead 
$nay  be  sold.  The  estate  of  a  remainder-man  in  land  subject  to  the 
homestead  estate  of  another  person,  whether  assigned  or  not«  may- 
be subjected  to  the  paymoit  of  the  debts  <^  such  remainder-man, 
either  before  or  after  Ms  death. 

7.  Bzscuix«8  AND  ADMiNiBTBATOBS,  {  S97* — whcn  decTce  ordering 
sale  of  land  subject  to  homestead  not  erroneous.  In  a  petition  t^  an 
administrator  to  sell  the  real  estate  of  his  intestate  to  pay  debts 
where  the  personal  estate  of  the  intestate  was  insufficient  to  pay  sudi 
debts,  a  decree  ordering  such  sale  subject  to  the  homestead  estate 
of  intestate's  widow  held  not  erroneous,  where  intestate  in  his  life- 
time had  no  homestead  estate  in  such  land. 

8.  Appeal  Ain>  ebbob,  i  1270* — when  appellate  court  wiU  presume 
evidence  sustained  finding  in  decree,  Where^  on  appeal  from  a 
decree  finding  facts  to  sustain  it,  there  is  no  cortiflcate  or  other 
showing  of  the  evidence  on  which  the  decree  was  made,  and  where 
the  record  does  not  purport  to  show  all  the  proceedings  in  the  trial 
court,  the  Appellate  Court  will  presume  that  the  evidoice  sustained 
the  finding  of  facts  in  the  decree  unless  it  appears  from  the  record 
that  the  decree  was  not  or  could  not  be  sustained  thereby,  and  will 
not  without  evidence  presume  that  the  evidence  was  inconsistent  with 
the  fkcts  found  and  the  conclusion  therefrom  in  the  decree. 

0,  BxBOUTOBS  AND  ADMiNisTBATOBS,  8  417* — how  adm4nistrator 
eUUm4ng  property  as  mortgagee  brought  in  as  party  to  action  to  seU 
land  for  debts.  In  a  petition  by  an  administrator  to  sell  the  real 
estate  of  his  intestate  to  pay  debts  for  the  payment  of  which  intes- 
tate^s  personal  estate  was  insufficient,  which  petition  alleges  that 
the  title  to  the  real  estate  sought  to  be  sold  was  in  plaintifr  indi- 
vidually as  mortgagee,  and  where  such  administrator  filed  in  the 
cause  an  individual  appearance  as  such  mortgagee  in  the  usual  form 
of  such  entries  in  chancery  suits,  a  decree  of  sale  fixes  su<di  mort- 
fsgee^s  rights  in  the  property  as  an  individual,  and  brings  htm  Into 
court  as  effectually  as  though  the  court  had  expressly  ordered  that 
he  be  made  a  defendant  in  the  cause,  it  being  unnecessary  In  audi 
case  for  plaintiff  to  procure  an  express  order  making  him  a  defendant 
as  an  individual,  or  to  have  summons  issued  and  served  on  him 
Individually  as  a  lien  holder  as  required  by  section  102  of  the 
Administration  Act  ( J.  &  A.  f  151). 

*8ce  nUnols  Notes  Dlirest.  Vols.  XI  to  XT,  and  CuniibitlTO  Quarterly, 
toplo  and  Mctloii  oninber. 


Second  District — ^Octobbb,  1915.  241 

Claffy  y.  Farrell,  196  111.  App.  239 

lOl  Pabtoss — how  character  in  which  party  act$  is  to  he  deter- 
mlnetf.  The  character  in  which  a  person  is  in  conrt  is  to  be  deter- 
mtaied  from  the  body  of  the  pl^dings  in  the  action. 

U.  Pabtibs — when  adnUniatrator  in  court  in  representative 
copaeUy.  It  is  possible  for  a  person  to  be  in  court  in  a  representative 
and  not  in  an  individaal  capacity  where  on  the  evidence  he  might 
be  In  court  in  ^ther  capacity,  as  for  example,  where  an  adminis- 
tntor  who  appears  as  petitioner  for  leave  to  sell  real  estate  of  his 
intestate  to  pay  debts,  for  the  payment  of  which  the  personal  estate 
of  intestate  is  insnffident,  is  also,  in  his  individaal  capacity  as 
mortgagee,  the  holder  of  the  title  to  snch  real  estate. 

12.  Appeal  and  ebbob,  S  1268* — when  presumed  appearance  regu- 
lorly  made.  On  appeal  from  a  decree  where  it  appears  from  the 
record  that  a  defendant  appeared  by  an  agent  after  sunmions  had 
been  issued  bat  not  served  on  snch  defendant,  the  Appellate  Conrt 
wiU  presume  that  evidence  was  offered  as  to  the  authority  of  the 
agmt  to  enter  appearance  for  such  defendant  or  that  some  other 
entry  of  appearance  was  made,  where  the  decree  finds  that  such 
defendant  did  enter  an  appearance  in  the  cause  without  saying  on 
what  evidence  the  finding  is  based  and  where  there  is  no  certificate 
of  evidence. 

18.  Appeal  and  isBOB,  S  1278* — when  presumed  that  evidence 
heard  in  support  of  findings  of  County  Court.  On  appeal  from  a 
decree  ot  the  Cbunty  Court,  the  proceeding  in  ^^ich  the  decree 
appealed  from  was  entered  is  to  be  aided  by  every  presumption  that 
efidenoe  was  heard  in  support  of  the  finding  of  facts  contained  in  the 
decree  which  would  prevail  if  the  proceeding  had  been  in  the  Circuit 
Court 

•  Error  to  the  County  Court  of  Lake  county;  the  Hon  DbWht  L. 
Jones,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1913.  Affirmed.  Opinion  filed  October  20,  1915.  Certiorari  denied 
by  Supreme  Court  (making  opinion  final). 

Edwin  L.  Wauqh  and  Hamuk  &  Tofliff,  for  plain- 
tiff in  error. 

CooKB,  PoPB  &  Pope,  for  defendant  in  error. 

Ms.  JusTiOB  Gabkes  delivered  the  opinion  of  the 
court. 

We  have  heretofore  sustained  a  demurrer  to  pleas 
of  release  of  errors  filed  by  certain  of  the  defendants 
in  error,  and  given  such  defendants  leave  to  join  in 
error.    We  recited  in  the  opinion  then  filed  (196  111. 

Vol.  CXCVI  16. 
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App.  65),  the  assignment  of  errors  and  the  condition 
of  the  record  so  far  as  deemed  necessary  for  the  con- 
sideration of  the  questions  then  before  us,  and  we  will 
not  here  repeat  what  we  there  said.  The  defendants, 
Thomas  Claffy,  Joseph  M.  Barron,  William  Byan, 
Tobias  Jensen,  William  C.  Upton  and  E.  M.  Hauser 
have  filed  t^eir  joinder  in  error.  In  the  decree,  after 
stating  the  venue,  title  of  the  court  and  the  cause,  it 
is  recited  to  the  effect  that  on  the  9th  day  of  August, 
1895,  came  the  petitioner  by  his  attorneys,  and  upon 
their  motion  it  appearing  to  the  court  that  each  and  all 
of  the  defendants  therein  except  the  defendant,  Jane 
E.  Shaw,  had  been  duly  and  personally  served  with 
summons  therein  ten  days  and  more  before  the  first 
day  of  the  ten  present  term  of  said  court ;  and  that  the 
defendant  Jane  E.  Shaw  had  in  writing  waived  the 
issuing  and  serving  of  process  therein,  entered  her 
appearance  and  consented  to  a  hearing  at  the  then 
present  term  of  said  court.  That  the  hifant  defend- 
ants, Edward  Farrell  and  Mary  Farrell,  by  Lewis  O. 
Brockway,  their  guardian  ad  litem,  had  filed  their 
answer  and  the  petitioner  his  replication  to  the  same, 
and  that  the  adult  defendants  having  failed  to  plead, 
answer  or  demur  to  said  petition  as  required  by  a  for- 
mer order  of  court,  had  therein  failed  and  made  de- 
fault. That  it  was  therefore  ordered,  adjudged  and 
decreed  by  the  court  that  each  and  all  of  the  adult  de- 
fendants be  defaulted  for  noncompliance  with  said 
order.  That  said  default  be  entered  and  said  petition 
taken  as  confessed  by  each  and  all  of  the  said  adult 
defendants.  That  thereupon  the  cause  coming  on  on 
that  day  (August  9,  1895)  to  be  heard  upon  the  peti- 
tion taken  as  confessed  by  each  and  all  of  the  adult 
defendants,  the  answer  of  said  infant  defendants  by 
their  guardian  ad  litem  and  the  replication  to  such 
answer  and  the  proofs  both  oral  and  documentary 
taken  and  heard  in  open  court,  and  the  court  having 
heard  the  evidence  and  the  arguments  of  counsel  and 
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being  fully  advised  in  the  premises^  on  consideration 
thereof  I  found  that  each  and  all  of  the  material  allega- 
tions in  the  petition  contained  were  true  as  therein 
stated;  that  the  court  had  jurisdiction  of  the  subject- 
matter  of  said  cause  and  of  each  and  all  of  the  parties 
thereto. 

And  the  court  further  found  that  William  E.  Far- 
relly  named  in  said  petition,  departed  this  life  intestate 
at  said  county  of  Lake  on  March  15,  1894;  that  the 
petitioner  on  or  about  the  6th  day  of  March,  1895,  was 
duly  appointed  administrator  of  the  estate  of  said 
deceased,  and  gave  bond  and  duly  qualified;  that  an 
inventory  and  appraisement  bill  in  said  estate  had  been 
duly  made,  filed  and  approved ;  that  the  petitioner  had 
rendered  to  said  County  Court  a  just  and  true  account 
of  the  personal  estate  and  debts  of  said  deceased,  which 
had  been  duly  approved;  that  the  personal  estate  of 
said  deceased  amounted  to  $90 ;  that  the  debts  and  de- 
mands allowed  against  said  estate,  including  widow's 
award,  amounted  to  $792.86;  that  there  were  just 
claims  to  be  presented  against  said  estate  to  the  amount 
of  $600 ;  that  there  had  come  to  the  hands  of  the  peti- 
tioner, personal  estate  to  the  amount  of  $90 ;  that  tliere 
was  a  deficiency  of  personal  property  to  pay  the  debts 
of  said  deceased,  which  amounted  to  about  $1,200. 

That  said  William  E.  Farrell,  deceased,  died  seized 
of  certain  real  estate  in  said  county  of  Lake  (here  fol- 
lows a  description  of  the  real  estate  described  in  peti- 
tion for  leave  to  sell,  closing  with  a  statement  that  the 
lands  described  consisted  of  one  hundred  forty-three 
acres,  more  or  less),  and  then  stated  that  wMle  the 
legal  title  to  the  same  was  in  Thomas  Claffy,  he,  in 
fact,  held  said  title  as  a  mortgage  on  which  $2,000 
was  due,  subject  to  the  mortgage  of  the  defendants, 
Jane  E.  Shaw  and  J.  A.  Moulton,  amounting  to  $4,000. 

That  said  deceased  left  surviving  him  the  defend- 
ant, Catherine  Farrell,  as  his  widow,  having  dower  and 
homestead  interest  in  said  real  estate;  and  the  defend- 
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antSy  Edward  Farrell  and  Mary  Farrell,  as  his  chil- 
dreiiy  and  only  children  heirs  and  only  heirs  at  law; 
and  that  both  of  said  children  were  infants  nnder  the 
age  of  legal  majority  respectively. 

And  the  court  further  found  that  all  the  things  nec- 
essary to  be  done  in  order  to  obtain  said  decree  had 
been  regularly  done  in  the  manner  required  by  law, 
and  the  petitioner  having  given  the  bond  required  by 
law  in  a  proceeding  for  the  sale  of  real  estate  of  de- 
ceased persons  for  the  payment  of  debts,  in  the  sum  of 
$3,500  with  surety,  to  the  satisfaction  of  the  court,  and 
that  said  bond  and  surety  were  thereby  approved. 

That  it  was  theretofore  ordered,  adjudged  and  de- 
creed by  the  court  that  the  petitioner  proceed  to  make 
sale  of  the  right,  title,  interest  and  estate  of  the  said 
William  E.  Farrell,  deceased,  in  and  to  all  of  the  real 
estate  in  said  decree  described ;  that  said  sale  be  made 
at  public  auction  to  the  highest  bidder  for  cash,  at  the 
east  door  of  the  courthouse  in  the  City  of  Waukegan, 
County  of  Lake,  and  State  of  Illinois,  on  such  day  as 
the  petitioner  might  appoint  between  the  hours  of 
ten  o'clock  in  the  forenoon  and  five  o'clock  in  the  after- 
noon, and  give  notice  and  advertise  said  sale  in  the 
manner  required  by  the  statute  in  such  case,  made  and 
provided,  that  upon  making  such  sale  he  make  report 
thereof  to  the  court,  and  upon  the  approval  of  such 
report  and  confirmation  of  such  sale  he  convey  the 
premises  to  the  purchaser  thereof. 

The  principal  error  complained  of  is  number  4  of 
the  assignment,  and  in  the  brief  of  plaintiff  in  error 
she  grounds  her  argument  on  the  following  statement: 
The  real  estate  which  constituted  a  homestead  and 
which  was  also  subject  to  dower  was  sold  contrary  to 
the  statute  and  for  less  than  $1,000,  to  a  party  to  the 
proceeding  without  setting  off  homestead  or  dower,  and 
without  the  consent  of  the  widow  filed  in  the  proceed- 
ing, as  provided  by  statute.  If  the  premises  in  ques- 
tion were  the  premises  of  deceased,  we  are  of  the 
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opinion,  as  we  stated  in  passing  on  the  demurrer  to 
pleas,  that  it  was  error  to  decree  their  sale  unless  the 
homestead  was  waived  or  assigned  in  the  manner  pro- 
vided by  law,  which  was  not  done.  But  we  find  nothing 
in  the  record  from  which  it  can  be  determined  that  the 
premises  were  the  homestead  estate  of  the  deceased. 
The  land  in  question  is  located  on  several  different 
forty-acre  tracts,  but  adjacent  so  that  it  might  have 
been  occupied  and  indosei,  as  a  farm.  There  is  noth- 
ing in  the  record  indicating  where  the  dwelling  house 
may  have  been  located.  It  does  not  appear  that  it  was 
the  homestead  of  deceased  except  by  inference  from  the 
allegations  in  the  petition  for  sale  of  real  estate  and 
the  finding  in  the  decree  of  sale  that  the  widow  of 
deceased  had  homestead  and  dower  rights  in  the  land. 
It  is  quite  possible  that  she  had  a  homestead  interest 
that  she  did  not  acquire  by  her  marriage  and  residence 
with  deceased.  This  may  have  been  the  land  of  a  for- 
mer husband,  and  she  may  have  acquired  a  homestead 
estate  in  this  land  as  his  widow.  In  that  event,  neither 
William  E.  Farrel  nor  his  children  would  have  any 
homestead  rights  in  the  premises  here  in  question ;  but 
she  would  have  been  entitled  to  a  homestead  estate 
notwithstanding  her  second  marriage.  Smith  v.  Bit- 
tenhouse,  260  HI.  599.  A  reasonable  assumption  and  a 
natural  iiif erence  from  the  facts  disclosed  by  the  rec- 
ord ia  that  the  entire  tract  of  land  constituted  one  farm, 
inclosed  and  owned  by  deceased,  that  it  was  worth  a 
few  hundred  dollars  but  not  exceeding  $1,000,  in  excess 
of  the  mortgage  indebtedness  of  about  $6,000,  with 
which  it  was  incumbered ;  therefore,  if  it  was  the  home- 
stead of  deceased  it  could  not  be  sold  by  his  adminis- 
trator for  the  payment  of  his  debts.  If,  however,  it 
was  not  the  homestead  of  deceased,  but  was  the  home- 
stead estate  of  his  wife,  the  interest  of  deceased  might 
be  sold  subject  to  such  homestead  estate  in  this  pro- 
ceeding. The  estate  of  the  heir  may  be  levied  on  and 
sold  for  the  payment  of  his  debts  subject  to  the  home- 
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stead  estate  of  the  widow  of  deceased.  Brokaw  v.  Ogle, 
170  111.  115 ;  Dinsmoor  v.  Bowse,  200  HI.  555.  And  we 
assume  the  estate  of  any  owner  of  a  remainder^  sub- 
ject to  a  homestead  estate  of  another  person,  assigned 
or  unassigned,  may  be  subjected  to  payment  of  the 
debts  of  such  owner  of  the  remainder  either  before  or 
after  his  death.  If  the  premises  in  question  were  not 
the  homestead  of  William  E.  Farrel,  deceased,  in  his 
lifetime,  there  was  no  error  in  decreeing  their  sale  sub- 
ject to  the  homestead  rights  of  his  widow.  The  decree 
recites  that  proofs  both  oral  and  documentary  were 
heard.  What  those  proofs  were  and  what  they  tended 
to  show  we  cannot  know.  The  record  brought  here 
does  not  purport  to  show  all  the  proceedings  in  the 
trial  court,  and  contains  no  certificate  of  evidence  and 
no  oth^r  showing  of  what  the  proof  was.  Very  likely 
the  evidence  was  not  preserved.  It  may  be  that  the 
proof  showed  the  usual  condition  of  homestead  in  the 
widow  derived  from  the  marriage  and  residence  with 
her  deceased  husband,  and  not  the  unusual  condition 
of  a  homestead  right  in  the  widow  of  one  man  derived 
from  her  marriage  and  residence  with  another  man, 
as  in  the  case  of  Smith  v.  Rittenhouse,  supra.  But  we 
are  bound  to  presume  the  evidence  sustained  the  find- 
ing of  facts  in  the  decree,  unless  it  appears  from  the 
record  before  us  that  it  did  not  or  could  not  sustain  it 
And  we  should  not  presume  without  evidence  that 
something  was  proven  inconsistent  with  the  facts  found 
and  the  conclusion  therefrom  in  the  decree. 

It  is  urged  that  Thomas  Claffy  as  an  individual  was 
not  in  court.  He  held  the  legal  title  to  the  land  and 
filed  the  petition  for  sale  to  pay  debts  as  administrator 
of  the  deceased.  He  recited  therein  the  facts  required 
by  section  100  of  our  Administration  Act  (J.  &  A. 
1[149),  including  the  statement  of  his  interest  in  the 
land  as  an  individual.  The  petition  did  not  follow  the 
form  of  a  bill  in  chancery  in  designating  parties  de- 
fendant and  praying  for  summons,  but  summons  was 
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issued  as  required  by  section  102  (J.  &  A.  11151),  to 
the  widow  and  heirs  and  persons  holding  liens  other 
than  Thomas  Claffy,  and  there  was  filed  with  the 
petition  a  written  entry  of  appearance  in  the  usual 
form  of  such  entries  in  chancery  suits,  signed  by 
Thomas  Claffy,  containing  the  title  of  the  cause,  nam- 
ing Thomas  Claffy,  administrator,  as  petitioner,  and 
Thomas  Claffy,  an  individual,  as  one  of  the  defendants. 
There  is  no  express  order  of  court  making  him  a  de- 
fendant, but  the  decree  of  sale  fixes  his  rights  in  the 
property  as  an  individual.  We  have  no  doubt  he  was 
in  court  as  an  individual  as  effectually  as  if  summons 
had  been  issued  against  him.  The  character  in  which  he 
was  in  court  is  determined  from  the  body  of  the  plead- 
ings. 31  Cye.99i  Kinsella  V.  Cahn,  185  m.  208.  It  is 
quite  possible  for  a  person  to  be  in  court  in  a  represent- 
ative  and  not  in  an  individual  capacity,  as  in  the  case 
of  Cleveland  v.  Cleveland,  225  HI.  570,  cited  by  counsel ; 
but  nothing  in  that  case,  or  in  any  other  case  that  we 
have  been  referred  to,  supports  the  contention  of  coun- 
sel that  Thomas  Claffy,  as  administrator,  should  have 
had  summons  issued  and  served  on  himself,  or  pro- 
cured from  the  court  some  express  order  making  him 
a  party  defendant  in  order  to  give  the  court  jurisdic- 
tion of  him  as  an  individual. 

It  is  also  contended  that  Jane  E.  Shaw,  who  held  the 
mortgage  on  the  land  prior  to  Claffy 's  claim,  was  not 
in  court.  It  appears  from  the  record  that  summons 
was  issued  for  Jane  E.  Shaw  and  not  served.  Her 
entry  of  appearance  in  writing,  to  which  her  name  is 
signed  by  J.  A.  Holden  as  her  agent,  was  filed  in  the 
case.  It  is  insisted  that  this  appearance  did  not  give 
the  court  jurisdiction  of  her,  because  there  is  no  proof 
of  Holden 's  authority  to  so  act  as  her  agent.  But  the 
court  finds  in  the  decree  of  sale  that  she  did  enter  her 
appearance  in  the  case  and  does  not  say  on  what  it 
bases  that  finding.  We  must  presume  proof  was 
offered  of  the  authority  of  the  agent  or  that  there  was 


248  Appellate  Coubts  of  Illinois. 

Schneeweisz  v.  Illinois  Central  K.  Co.,  196  111.  App.  24a 

some  other  entry  of  appearance  by  her  that  supports 
that  finding.  This  proceding  in  the  County  Court  is 
aided  by  every  presumption  of  proofs  heard  in  sup- 
port of  the  findings  of  fact  that  would  prevail  if  the 
proceeding  was  in  the  Circuit  Court.  Barnett  v.  Wolf, 
70  HI.  76;  Glos  v.  People,  259  111.  332. 

Plaintiff  in  error  argues  that  the  court  erred  in 
allowing  certain  claims  after  the  date  of  the  sale  of 
real  estate.  The  record  does  not  show  when  the  claims 
were  filed  or  contain  any  other  data  from  whidi  we 
can  determine  that  question. 

We  are  of  the  opinion  that  the  record  of  the  pro- 
ceedings in  trial  court  for  the  sale  of  land  to  pay  debts 
discloses  no  error  of  that  court.  The  decree  is  there- 
fore affirmed. 

Affirmed. 


Oarl  Schneeweiss,  Appellee,  v.  Illinois  Central  Railroad 

Company,  Appellant 

Gen.  No.  5,938. 

1.  Railboads,  8  615* — when  no  question  presented  of  vMatlon  of 
ordinance  requiring  automatic  hell  at  crossing.  In  an  action  to 
recover  for  personal  injaries  sostained  as  a  result  of  a  coUlslon 
between  defendant's  railroad  train  and  a  wagon  in  ^^icb  plaintiff 
was  riding  at  the  time  of  the  accident,  no  question  is  presented  of 
the  Yiolation  of  a  village  ordinance  requiring  the  maintenance  ot  an 
automatic  bell  at  railroad  crossings  where  the  ordinance  is  not  in 
evidence,  although  there  is  evidence  that  such  a  l>ell  was  maintained 
at  such  crossing  at  the  time  of  the  accident*  but  was  not  in  operatioii. 

2.  Negligbncb,  S  8* — what  constitutes  ordinary  care.  Ordinary 
care,  as  applied  to  the  conduct  of  Individuals,  does  not  mean  tbe 
highest  degree  of  care. 

8.  Negugenoe,  i  1* — what  constitutes.  Negligence  is  the  omission 
to  do  something  which  a  reasonable  man,  guided  by  those  ordinary 
considerations  which  ordinarily  regulate  human  affairs,  would  do,  or 

•See  nUnois  Notes  Digest,  Volt.  XI  to  XV.  and  CamaUitiTe  Qvarterljr. 
topic  and  leetloii  nvmber. 
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the  doing  of  something  which  a  reasonable  and  prudent  man  would 
not  da 

4.  Nboliobiiob,  t  106* — when  qne»tion  for  jury  whether  plaintiff 
guilty  of  contributory  negligence.  The  question  whether  a  plaintiff 
•eddng  to  recover  for  injuries  alleged  to  have  been  sustained  as  the 
result  of  defendant's  negligence  was  himself  at  the  time  of  the 
accident  in  the  exercise  of  the  care  for  his  own  safety  which  a  reason- 
able man  would  exercise  under  the  same  or  similar  conditions  is  a 
question  of  fact  for  the  Jury,  unless  the  evidence  of  a  want  of  such 
care  is  so  dear  that  fair-minded  men  of  ordinary  intelligence  would 
not  differ  as  to  the  inferences  to  be  drawn  therefkom. 

6.  RAiLBOAns,  t  260* — when  presumed  jury  found  that  plaintiff 
acted  08  a  reasonable  person  would  have  done  in  crossing  tracks. 
In  an  action  where  plaintiff  recovered  a  verdict  for  personal  injuries 
alleged  to  have  been  sustained  as  a  result  of  defendant's  negligence, 
the  Jury  in  finding  for  plaintifT  must  be  presumed  to  have  found  that 
a  reasonable  man,  guided  by  those  considerations  which  ordinarily 
regulate  human  affairs  would  under  similar  circumstances  have  acted 
as  the  evidence  shows  plaintiff  acted  at  the  time  of  the  accident 

6.  RAiLBOAns,  t  755* — when  question  for  fury  whether  plaintiff 
crossing  tracks  while  view  obscured  guilty  of  contributory  negligence. 
In  an  action  to  recover  for  personal  injuries  sustained  by  plaintiff 
as  a  result  of  a  collision  occurring  at  a  railroad  crossing  between 
defoidant's  freight  train  and  a  wagon  in  which  plaintiff  was  riding, 
whidi  collision  was  alleged  to  be  due  to  defendant's  negligence,  and 
where  contributory  negligence  was  relied  on  in  defaise,  and  there 
was  evidence  that  plaintifT's  view  of  the  track  in  the  direction  from 
which  such  train  was  approaching  was  obscured  by  box  freight  cars 
and  buildings  standing  on  defendant's  right  of  way ;  that  the  ground 
was  frozen  and  a  high  wind  was  blowing  which,  with  the  noise  of 
the  wagon  on  the  frozen  ground,  tended  to  deaden  the  sound  of  the 
approaching  train ;  that  an  automatic  bell  was  maintained  by  defend- 
ant at  such  crossing  which  was  not  in  operation  at  the  time  of  the 
accident  on  which  plaintiff  might  have  relied  to  give  warning  of  the 
approadi  of  such  train;  and  that,  if  the  whistle  and  bdl  on  the 
locomotive  of  such  train  were  sounded,  plaintiff  did  not  hear  them, 
Md  that  it  was  a  question  for  the  Jury  whether  plaintiff  was  guilty 
of  contributory  negligence,  although  plaintiff  did  not  loolc  and  listen 
More  crossing  the  track  and  there  was  evidence  that  had  he  done 
so  he  would  have  seen  the  approaching  train. 

7.  New  tbial,  S  52* — when  not  allowed  because  verdict  against 
evidence.  In  an  action  where  the  evidence  presents  a  question  for 
the  Jury,  a  motion  for  a  new  trial  will  not  be  allowed  unless  the 
verdict  of  the  Jury  was  manifestly  against  the  evidence,  although 

*8««  nUnolt  Not«s  DIffMt,  Volt.  XI  to  XV,  uid  Cmnalattve  Quarterly,  Miine 
t«ple  and  section  nomber. 
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the  trial  Judge,  if  sitting  as  a  Juror,  might  not  have  consented  to  the 
verdict  sought  to  be  set  aside,  or,  if  trying  the  same  case  without  a 
Jury,  might  have  found  differently  on  the  same  facts,  for  the  reason 
that  if  no  verdict  of  the  Jury  which  did  not  meet  the  view  of  the 
trial  Judge  as  to  the  facts  on  which  the  verdict  is  found  is  to  be 
accepted,  the  Jury  would  be  useless  as  a  part  of  the  trial. 

8.  Appeal  and  eebob,  §  1410* — when  finding  conclusive  on  oppeal. 
Although  the  present  method  of  presenting  a  stenographic  report  of 
the  evidence  to  a  court  of  review  has  many  advantages  not  possessed 
in  former  practice  by  a  brief  bill  of  exceptions,  and  better  enableB 
a  court  of  review  to  determine  the  weight  of  evidence,  yet  where 
the  trial  court  and  the  Jury  seem  to  have  acted  fairly  and  int^- 
gently  in  reaching  the  conclusions  sought  to  be  reversed,  a  court 
of  review  has  no  power  to  reject  such  conclusions,  althou^  it  may 
seem  to  such  court  that  if  it  had  acted  in  the  place  of  such  trial 
court  and  Jury  it  might  have  reached  a  different  conclusion. 

9.  New  tbial,  §  52* — when  properly  denied  hecame  verdid  not 
against  manifest  weight  of  evidence.  In  an  action  to  recover  for 
personal  injuries  sustained  as  a  result  of  defendant's  negligence, 
because  of  a  collision  between  defendant's  railroad  train  and  a  wagon 
in  which  plaintiff  was  riding,  a  motion  for  new  trial  on  the  ground 
that  the  verdict  was  against  the  manifest  weight  of  evidence,  held 
properly  denied. 

10.  Railroads,  t  695* — when  declaration  sufficiently  aUeges  negW 
gent  operation  of  train  at  excessive  speed.  In  an  action  to  recover 
for  personal  injuries  sustained  by  plaintiff  as  a  result  of  a  collision 
occurring  at  a  railroad  crossing  between  a  wagon  in  which  plaintiff 
war  riding  and  defendant's  freifi^t  train,  a  count  in  i^aintifrB 
declaration  charging  a  violation  of  a  village  ordinance  limiting  the 
speed  of  such  trains  to  ten  miles  an  hour  in  that  '*said  defendant  then 
and  there  ran  a  freight  train  on  one  of  its  traclLS  *  *  *  at  a 
speed  of  *  *  *  thirty  miles  an  hour,  down  to,  upon  and  across 
said  street  and  down  to  and  upon  said  plaintiff,"  and  also  a  count 
charging  that  defendant  ran  such  freight  train  "down  to  and  over 
and  across  said  street  at  a  rate  of  speed  exceeding  ten  miles  an  hour 
in  violation  of  said  ordinance,"  cannot  be  narrowed  by  construction 
so  as  to  limit  the  charge  of  excessive  s];)eed  to  the  space  covered  by 
the  crossing,  and  to  warrant  the  objection  that  the  counts  were  not 
supported  by  proof  of  the  excessive  speed  of  the  train  before  reaching 
the  crossing. 

IL  Baiiaoads,  t  737* — when  evidence  suffUAent  to  sustaifn  finding 
as  to  rate  of  speed  of  train  in  passing  over  crQssing,  In  an  action 
to  recover  for  personal  injuries  sustained  by  plaintiff  as  a  result  of 
a  collision  occurring  at  a   railroad  crossing  between  defendant's 

•See  nilnole  Notes  Dl^ett,  Vols.  XI  to  XV,  and  Cmniilattve  Quarterlj,  ium 
topic  and  section  number. 
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freight  train  and  a  wagon  In  which  plaintiff  was  riding,  which 
collision  was  alleged  to  be  due  to  defendant's  negligence,  where  plain- 
tiff's declaration  charged  a  violation  of  a  village  ordinance  limiting 
the  q[)eed  of  soch  trains  to  t»i  miles  an  hoar,  evidence  held  to  sustain 
a  finding  that  the  train  in  question  was  running  at  a  speed  greater 
tlian  ten  miles  an  hour  at  the  time  of  the  accident. 

12.  Railboads,  §  737* — when  evidence  wHMent  to  suBtain  finding 
M  to  operation  of  train  over  croBHng  at  negligent  speed.  In  an  action 
to  recover  for  personal  injuries  sustained  by  plaintiff  as  a  result  of 
a  collision  occurring  at  a  railroad  crossing  between  defendant's 
railroad  train  and  a  wagon  in  which  plaintiff  was  riding,  where 
platQtlff's  declaration  charged  negligence  In  that  the  speed  at  which 
the  train  In  question  was  being  run  at  the  time  of  the  accident  was 
in  violation  of  a  village  ordinance  limiting  the  speed  of  such  trains 
to  ten  miles  an  hour,  evidence  held  sufficient  to  prove  negligence  as 
charged.  It  appearing  that  such  violation  of  such  ordinance  contrib- 
uted to  the  injury  complained  of. 

13.  Tbiai^  {  211* — when  denial  of  peremptoru  instruction  on 
ground  of  variance  properly  refused.  In  an  action  to  recover  for 
personal  liijurles  sustained  by  plaintiff  as  a  result  of  a  collision 
occurring  at  a  railroad  crossing  between  defendant's  freight  train  and 
a  wagon  In  which  plaintiff  was  riding,  where  three  counts  of  plain- 
tiff's declaration  alleged  that  defendant's  engine  struck  such  wagon 
and  threw  plaintiff  out  causing  the  Injuries  for  which  recovery  was 
sought,  and  where  the  fourth  count  alleged  that  such  Injuries  were 
caused  by  such  engine  striking  plaintiff,  the  denial  of  a  peremptory 
instruction  for  defendant  on  the  ground  of  variance  In  that  the 
evidence  was  alleged  to  show  that  plaintiff's  Injuries  were  due  to 
falling  against  such  engine  after  Jumping  out  of  such  wagon,  held 
not  erroneous  where  the  motion  for  such  Instruction  was  directed  to 
all  the  counts  and  not  to  each  of  the  counts,  the  court  being  unable 
to  aUow  such  motion  as  to  the  fourth  count,  and  also  for  the  reason 
that  there  was  evidence  on  which  the  Jury  might  have  found  the 
fact  to  be  as  alleged  in  the  first  three  counts. 

14.  Railboads,  t  718* — when  evidence  admissible  as  to  rate  other 
trains  passed  crossing.  In  an  action  to  recover  for  personal  Injuries 
alleged  to  have  been  the  result  of  a  collision  occurring  at  a  railroad 
crossing  betwe^i  defendant's  railroad  freight  train  and  a  wagon  In 
which  plaintiff  was  riding,  where  the  negligence  alleged  was  In  part 
that  the  train  in  question  was  at  the  time  of  the  accident  being  run 
at  a  rate  of  speed  which  was  in  violation  of  a  village  ordinance 
limiting  the  speed  of  such  trains  to  ten  miles  an  hour,  held  not  error 
to  permit  plaintiff's  witnesses  to  testify  that  other  trains  of  defendant 
ran  through  the  village  in  question  at  a  high  rate  of  speed,  it 

*8ce  niliMls  NotM  DIsett,  Vols.  XI  to  XV,  and  CnmalatlTe  <|iimrtcrl7f  Mime 
t«ple  and  lectlon  number. 
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i^pearing  that  the  testimony  objected  to  was  brought  out  on  redirect 
examination,  after  defendant  had  made  such  witnesses  to  tCBtitj  that 
the  two  main  tracks  of  defendant  at  the  point  where  the  accident 
occurred  were  constantly  used  by  fast  moving  trains  of  defendant, 
most  of  which  did  not  stop  at  such  village,  and  where  it  did  not 
appear  thjM:  plaintiff  sought  to  emphasise  other  violations  of  the 
ordinance,  and  that  such  testimony  did  not  exceed  wliat  was  required 
by  what  defendant  brought  out  on  cross-examination,  or  materially 
add  thereto. 

15.  Appeal  and  ebbob,  §  1238* — when  party  e$topped  to  object  thai 
improper  subject  introduced  at  trial.  A  party  cannot  ou  review  be 
heard  to  object  that  a  subject  which  such  party  introduced  Into  the 
trial  was  improper. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon.  Feahk 
L.  Hoopeb,  Judge,  presiding.  Heard  in  this  court  at  the  April  term. 
1914.  Affirmed.  Opinion  filed  October  20,  1915.  Certiorari  denied 
by  Supreme  Court  (making  opinion  final). 

Snapp  &  Heisb,  for  appellant;  W.  S.  Hobton  and 
J.  G.  Dbennan,  of  connseL 

GowiNQ  &  KiKQ,  for  appellee. 

Mb.  Justiob  Cabnbs  delivered  the  opinion  of  the 
court. 

Appellee,  Carl  Schneeweisz,  was  on  January  29, 
1912,  riding  west  in  an  ordinary  farm  wagon  drawn 
by  two  horses  driven  by  one  Jacobs,  on  a  public  street 
across  the  double  main  track  and  two  switch  tracks  of 
the  appellant,  Illinois  Central  Railroad  Company,  in 
the  Village  of  Peotone,  Will  county,  Illinois.  There 
were  two  other  men  in  the  wagon,  Nadler  and  Deinin- 
ger.  The  latter  was  a  stock  buyer  and  grain  dealer 
with  his  oflBce  near  by.  He  had  lived  there  for  years, 
was  supervisor  of  the  town,  and  very  familiar  with 
the  crossing  and  the  operation  of  the  trains  over  it 
The  other  three  men  were  all  farmers  living  in  the 
vicinity  and  were  quite  familiar  with  the  crossing. 
The  team  passed  over  one  switch  track  and  over  the 
northbound  main  track  and  the  wagon  was  struck  by 

•See  nilnoie  Notee  Digest,  Vols.  XI  to  XT,  and  Cmnalattve  Qnsrterlj, 
topic  and  section  number. 
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the  engine  and  a  long  freight  train  that  was  moving  at 
a  8i>eed  from  twenty  miles  an  hour  seven  hundred  feet 
north  of  the  crossing,  decreasing  to  perhaps  ten  or 
twelve  miles  an  hour  as  it  reached  the  crossing.  The 
four  men  were  all  standing  in  the  wagon,  Jacobs,  the 
driver,  and  appellee  near  the  front,  Nadler  and  Dein- 
inger  near  the  rear.  They  could,  any  of  them,  have 
seen  the  train  approaching  from  the  north  in  time  to 
stop  the  team  and  avoid  the  collision,  but  none  of  them 
did  see  it  until  the  horses  were  near  the  southbound 
track,  when  they  discovered  it.  Nadler  and  Deininger 
jumped  from  the  rear  of  the  wagon,  appellee  attempt- 
ed to  jxunp  from  the  side,  and  it  is  not  clear  whether  he 
was  out  of  the  wagon  when  it  was  struck  by  the  engine. 
Jacobs  remained  in  the  wagon  and  was  thrown  with  it 
some  distance.  Appellee  sustained  injuries  for  which 
he  brought  this  action,  and  in  his  declaration,  alleging 
due  care  on  his  own  part,  in  different  counts  charged 
appellant  with  negligence ;  in  violating  a  village  ordi- 
nance limiting  the  speed  of  trains  to  ten  miles  an  hour ; 
in  running  at  a  great  and  dangerous  rate  of  speed  onto 
and  across  said  highway ;  in  failing  to  ring  a  bell  or 
blow  a  whistle  before  reaching  the  street ;  in  allowing 
box  cars  and  buildings  within  its  control  to  stand  on 
its  right  of  way  obstructing  the  view ;  and  in  violating 
another  ordinance  of  the  village  requiring  an  auto- 
matic bell  to  be  operated  at  the  crossing ;  and  charging 
that  appellant  had  an  automatic  bell  at  the  crossing 
that  had  been  before  operated  but  at  the  time  was  out 
of  repair  and  failed  to  give  warning. 

A  plea  of  not  guilty  was  filed  and  a  jury  trial  fol- 
lowed. Appellee  failed  to  get  the  automatic  bell  ordi- 
nance in  evidence,  therefore  no  question  of  violating 
that  ordinance  is  presented ;  though  the  fact  that  there 
was  a  bell  there  that  had  been  used  and  was  out  of 
order,  and  not  then  in  operation,  is  one  of  the  circum- 
stances to  be  considered.  There  was  a  verdict  and  judg- 
ment for  the  plaintiff  for  $4,000,  from  which  judgment 
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this  appeal  is  prosecntedy  and  a  reversal  sought  mainly 
on  the  gronnd  that  the  evidence  fails  to  show  due  care  on 
the  part  of  appellee,  but  oil  the  contrary  clearly  shows 
that  he  was  guilty  of  negligence  contributing  to  his  in- 
jury. It  is  also  argued  that  the  evidence  does  not  show 
any  act  of  negligence  of  appellant  charged  in  the  dec- 
laration ;  in  other  words,  it  is  claimed  that  it  is  clear 
that  appellee  was  not  at  the  time  in  question  exercising 
that  care  for  his  own  safety  that  an  ordinarily  prudent 
man  would  have  done  under  the  same  or  like  circum- 
stances, and  that  appellant  was  not  guilty  of  the  negli- 
gence charged.  It  is  urged  with  great  earnestness  that 
the  trial  court  should  have  directed  a  verdict  for  the 
defendant,  if  for  no  other  reason,  on  the  ground  that  it 
i3  so  clear  from  the  evidence  that  appellee  was  not  in 
the  exercise  of  ordinary  care  for  his  own  safety,  that 
there  is  no  ground  for  difference  of  opinion  among 
fair-minded  men  on  that  question.  The  fact  that  he  did 
not  look,  as  he  might,  and  see  the  train  approaching  in 
time  to  jump  from  the  wagon  in  safety,  or  cause  the 
driver  to  stop  before  reaching  the  track,  is  pressed 
upon  our  attention,  and  we  are  referred  to  a  number 
of  cases  in  this  and  other  courts  holding,  in  substance, 
that  while  it  cannot  be  said  as  matter  of  law  that  it  is 
negligence  not  to  stop  and  look  and  listen  before  cross- 
ing a  railroad  at  grade,  still  if  under  the  circumstances 
ordinary  care  and  prudence  requires  one  to  look  and 
listen,  then  if  an  injury  results  that  could  have  been 
so  avoided  it  is  a  case  of  contributory  negligence  and 
the  plaintiff  cannot  recover.  It  is  no  doubt  difficult  for 
the  layman  or  even  the  lawyer  to  fix  definitely  in  mind 
what  is  meant  by  ordinary  care,  due  care,  etc.,  as 
applied  to  the  conduct  of  individuals.  It  is  clear  that 
it  does  not  mean  the  highest  degree  of  care.  There  is 
a  degree  of  care  that  would  have  prevented  the  acci- 
dent in  this  case  if  appellee  had  exercised  it,  and 
it  is  difficult  to  conceive  of  a  pedestrian,  or  driver  of  a 
vehicle,  injured  by  collision  on  a  railway  crossing  of 
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a  public  highway,  where  he  conld  not  have  avoided  the 
mjnry  by  the  exercise  of  a  high  degree  of  care,  to  ascer- 
tain before  he  went  npon  the  railroad  tracks  whether 
there  was  a  train  approaching;  yet  there  are  many 
cases  where  the  plaintiff  has  been  permitted  by  re- 
viewing courts  to  maintain  his  judgment  obtained  for 
mjuries  received  under  such  circumstances.  Our 
Supreme  Court  has  repeatedly  defined  negligence  to 
be  ^'the  omission  to  do  something  which  a  reasonable 
Qian,  guided  by  those  ordinary  considerations  which 
ordinarily  regulate  human  affairs,  would  do,  or  the 
doing  of  something  which  a  prudent  and  reasonable 
man  would  not  do.**  Pittsburgh,  Ft.  W.  £  G.  Ry.  Co. 
V.  CaUaghan,  157  111.  406.  This  means  if  at  any  given 
tune  and  place  a  plaintiff  is  exercising  that  care  which 
a  reasonable  man  would  ordinarily  exercise  under  the 
same  or  similar  conditions,  it  is  aU  that  is  required  of 
him.  Whether  he  did  measure  up  to  that  standard  at 
the  time  and  place  in  question  is  a  question  for  the  jury 
unless  the  facts  and  circumstances  proven  are  so  clear 
that  fair-minded  men  of  ordinary  intelligence  would 
not  differ  as  to  the  inferences  to  be  drawn  from  them. 
Pittsburgh,  Ft.  W.  £  G.  Ry.  Co.  v.  CaUaghan,  supra, 
in  which  case  there  is  really  no  question  of  fact  to 
decide  and  therefore  none  to  submit  to  the  jury. 

There  is  no  claim  in  this  case  that  either  of  the  four 
men  m  the  wagon  at  the  time  in  question  was  intoxi- 
cated. They  seem,  each  of  them,  to  have  been  normal 
men ;  they  each  testified  on  the  trial  of  this  case,  and  it 
would  appear  from  a  reading  of  their  testimony  that 
the  three  farmers  in  the  wagon  might  any  one  of  them 
be  selected,  if  there  was  a  search  in  their  community 
for  an  ordinarily  prudent  man,  to  use  as  a  measure  of 
conduct ;  and  it  is  quite  clear  that  Deininger,  the  stock 
dealer  and  supervisor,  was  above  the  average  of  man- 
kind, and  because  of  that  fact  might  well  have  been 
objected  to  as  a  standard  of  ordinary  care  and  pru- 
dence to  measure  other  men  by.   The  claim  that  appel- 
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lee  was  negligent  rests  entirely  on  the  fact  that  he  did 
not  look  and  listen  and  thus  avoid  the  injury ;  but  they 
all  saw  the  train  at  about  the  same  time ;  the  two  men 
standing  in  the  rear  of  the  wagon  had,  for  that  reason, 
a  better  opportunity  to  jump  out,  and  they  did  so  in 
time  to  avoid  serious  injury.  Appellee  seems  to  have 
attempted  to  get  out  at  practically  the  same  time,  and, 
as  we  have  said  before,  the  evidence  leaves  it  in  doubt 
whether  he  was  clear  of  the  wagon  before  the  engine 
struck  it.  It  is  of  course  possible  that  each  of  these 
four  men  was  at  the  time  and  place  in  question  omit- 
ting something  which  a  reasonable  man  would  do  imder 
the  same  or  similar  circumstances,  but  the  fact  that 
four  reasonable  men  did  under  given  circumstances 
do,  and  omit  to  do,  certain  things,  tends  in  some  degree 
to,  at  least,  the  impression  that  the  hypothetical  rea- 
sonable man,  if  he  had  been  there  at  that  time  and 
under  those  circumstances,  would  have  acted  as  they 
did ;  and  a  consideration  of  the  situation  in  our  opinion 
affords  reason  for  the  conclusion  reached  by  the  jury 
that  appellee's  conduct  was  not  below  the  requirement 
of  ordinary  care.  The  east  track  was  a  switch  track. 
The  next  was  the  northbound  main  track.  The  next 
was  the  southbound  track,  on  which  this  train  was  run- 
ning. The  most  western  track  was  a  switch  track.  Elast 
of  the  track  and  on  the  right  of  way  north  of  the  street 
crossing  was  a  place  where  lumber  and  other  merchan- 
dise was  piled,  and  then  several  coal  sheds  and  then 
the  cattle  yards.  East  of  these  sheds,  but  on  the  right 
of  way,  was  a  traveled  way  leading  from  the  street 
north  to  the  coal  sheds  and  the  cattle  yards.  Appellee 
and  the  other  two  farmers  had  delivered  some  live 
stock  to  Deininger  at  the  cattle  yards  shortly  after 
noon  of  that  day  and  Deininger  had  been  there  with 
them.  They  all  got  into  the  wagon  at  the  cattle  yards 
to  go  to  the  office,  which  was  south  of  the  cattle  yards 
and  west  of  the  tracks.  They  drove  down  this  roadway 
to  the  street  and  turned  west  towards  the  tracks.    The 
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evidence  is  contradictory  whether  there  were  box  cars 
standing  on  the  switch  that  wonid  obstruct  their  view 
north,  but  over  most  of  the  roadway  their  view  was 
obstructed  by  the  sheds  and  they  could  not  get  an 
unobstructed  view  north  on  the  right  of  way,  much,  if 
any,  before  turning  to  cross  the  tracks ;  but  they  could 
get  such  a  view  about  thirty  feet  before  reaching  the 
east  switch,  and  sixty-one  feet  from  the  southbound 
track  on  which  they  were  struck.  An  automatic  bell 
had  theretofore  been  used  by  appellant  at  that  crossing 
to  give  warning  of  approaching  trains.  It  is  not  clear 
from  the  evidence  when  it  got  out  of  order,  but  it  was 
not  operated  at  that  time.  The  men  in  the  wagon  were 
familiar  with  the  crossing  and  therefore  knew  that 
there  was  a  bell  there  and  they  may  have  somewhat 
relied  on  that  for  a  warning.  The  main  track  nearest 
to  them  was  the  northbound  track.  They  would  nat- 
urally at  first  give  most  attention  to  the  south  to  see 
if  there  was  a  train  approaching  on  the  first  track 
they  were  to  pass  over,  and  they  seem  to  have  done  so, 
though  Jacobs  says  he  looked  north  as  they  were  about 
to  turn  and  saw  no  train  approaching,  and  appellee 
says  he  listened  as  they  approached  the  crossing  and 
heard  no  train.  There  was  not  a  clear  view  to  the  south 
for  a  great  distance,  which  naturally  kept  their  atten- 
tion directed  that  way  for  a  longer  time.  Thpre  was  a 
high  wind  blowing  (there  is  no  doubt  of  that;  it  is 
questioned  in  one  part  of  appellant's  brief  and  admit- 
ted in  another  part) ;  this,  with  the  sound  of  the  wagon 
on  the  frozen  ground,  tended  to  prevent  their  hearing 
the  sound  of  the  approaching  train.  If  the  bell  of  the 
approaching  train  was  ringing  or  the  whistle  blowing 
(there  is  a  conflict  of  evidence  about  that),  none  of 
these  men  heard  it,  and  under  the  conditions  it  is  likely 
they  might  not  hear  it.  Deininger  says  he  discovered 
the  train  and  called  out  **  jump''  and  jumped  from  the 
wagon  taking  Nadler  with  him.  Appellee  did  not  hear 
Bdninger  call  out  but  saw  the  train  and  jumped  at 
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about  the  same  time^  The  jury  must  be  presumed  to 
have  f  ouiid  that  a  reasonable  man  guided  by  those  ordi- 
nary  considerations  which  ordinarUy  regulate  human 
affairs  would  ordinarily  have  done  as  appellee  did  at 
that  time  and  place.  We  have  no  doubt  that  the  evi- 
dence presented  a  question  for  the  jury  to  determine, 
and  to  be  determined  by  the  trial  court  only  in  passing 
on  the  motion  for  a  new  trial.  If  he  was  then  of  the 
opinion  that,  had  the  case  been  submitted  to  him  on 
the  factSy  he  would  have  found  otherwise,  or  that  if  he 
had  been  acting  as  a  juror  instead  of  a  judge,  he  would 
have  refused  his  assent  to  the  finding,  it  by  no  means 
follows  that  he  should  have  granted  a  new  trial  If 
such  was  the  position  and  duty  of  the  trial  judge,  and 
no  finding  of  the  jury  that  did  not  meet  his  own  views 
of  the  facts  should  be  accepted,  the  jury  would  become 
an  utterly  useless  part  of  the  trial.  The  question  be- 
fore the  trial  judge  was  whether  the  verdict  of  the 
jury,  involving  the  finding  that  appellee  was  at  the 
time  in  the  exercise  of  ordinary  care,  was  so  mani- 
festly against  the  evidence  that  he  should  submit  the 
question  to  another  jury.  He  refused  to  do  so,  and  it 
is  our  duty  to  determine  whether  he  erred  in  so  doing. 

Counsel  for  appellant  suggest  that  the  oft  repeated 
statement  in  the  opinions  of  courts  that  the  jury  and 
trial  judge  saw  the  witnesses  and  heard  them  testify, 
and  therefore  were  better  able  to  judge  the  contro- 
verted facts,  is  grounded  in  old  practice  where  the 
bill  of  exceptions  was  very  brief  and  perhaps,  in  fact, 
unreliable,  and  that  under  the  present  practice,  where 
this  court  is  furnished  with  a  stenographic  report  of 
the  evidence,  the  rule  should  not  govern.  It  is  no  doubt 
true  that  the  present  method  of  presenting  the  evidence 
to  a  reviewing  court  has  many  advantages  that  the 
court  can  better  judge  the  weight  of  the  evidence  than 
under  the  old  method  of  presenting  an  abridgement  of 
the  testimony ;  but  reading  the  words  of  a  witness,  or 
of  any  narrator  of  facts,  does  not  place  the  reader  in 
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SO  good  a  position  to  judge  the  truth  as  if  he  heard  the 
spoken  words  and  observed  the  manner  of  the  speaker. 
This  is  common  knowledge  generally  recognized  by  the 
courts.  And  even  had  we  seen  and  heard  the  witnesses 
in  this  case,  and  felt  that^  had  our  duty  been  that  of 
jurors,  we  would  have  found  a  verdict  of  not  guilty, 
still  it  would  not  follow  that  we,  for  that  reason  alone, 
should  reverse  and  remand  the  case.  The  jury  and 
trial  judge  were  performing  duties  imposed  on  them 
by  law  in  passing  on  the  facts  in  this  case.  There  was 
a  question  that  intelligent  men  might  well  differ  in 
answering,  and  if  th^  jury  and  trial  court  in  our  opin- 
ion acted  fairly  and  intelligently  in  reaching  their  con- 
clusions, we  are  given  no  power  to  reject  them  merely 
because  it  may  seem  to  us  that  in  their  place  we  would 
have  reached  a  different  result.  There  may  be  intel- 
ligent as  well  as  honest  differences  of  opinion  on  doubt- 
ful questions.  We  think  this  record  presents  a  case 
where  we  should  accept  the  conclusion  of  the  trial  court 
and  jury  on  the  question  of  ordinary  care  of  appellee. 

While  appellant  seems  to  urge  the  question  of  appel- 
lee's care  with  the  most  confidence,  and  it  seems  to  us 
the  difficult  question  in  the  case,  it  is  urged  also  that 
the  evidence  does  not  support  any  allegation  of  negli- 
gence of  the  defendant.  It  is  not,  and  cannot  be,  ques- 
tioned that  appellant  was  running  its  train,  approach- 
ing the  crossing,  within  the  village  limits,  which  were 
1,500  feet  north  of  the  crossing,  at  a  rate  of  speed 
much  in  excess  of  ten  miles  an  hour,  the  limit  fixed  by 
the  village  ordinance.  Neither  is  any  question  raised 
as  to  the  validity  of  the  ordinance,  but  it  is  said  the  dec- 
laration, in  the  counts  charging  violation  of  that  ordi- 
nance,  alleges  that  the  train  was  run  at  the  high  rate  of 
speed  complained  of  at  the  crossing  in  question,  and 
therefore  is  not  supported  by  proof  that  it  ran  at  that 
speed  before  reaching  the  crossing.  There  is  conflict 
in  the  evidence  whether  it  had  slowed  down  to  ten 
miles  an  hour  or  less  when  it  reached  the  crossing. 
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The  first  and  second  counts  of  the  declaration  each 
charge  violation  of  this  ordinance;  in  the  first  it  is 
alleged  that  '^said  defendant  then  and  there  ran  a 
freight  train  on  one  of  its  tracks  from  the  north  at  a 
speed  exceeding  ten  miles  per  hour,  to- wit:  thirty 
miles  an  hour,  down  to,  upon  and  across  said  street  and 
down  to  and  upon  said  plaintiff,"  and  in  the  second 
that  **the  defendant  ran  a  freight  train  over  one  of 
said  tracks  from  the  north  down  to  and  over  and  across 
said  street  at  a  rate  of  speed  exceeding  ten  miles  per 
hour,  contrary  to  the  provisions  of  said  ordinance.*' 
It  seems  too  narrow  a  construction  of  the  language  of 
those  counts  to  limit  the  charge  of  excess  speed  con- 
tributing to  the  injury  to  the  space  covered  by  the 
crossing.  But  even  were  that  the  necessary  construc- 
tion, and  the  evidence  of  the  rate  of  speed  before  the 
crossing  was  reached  to  be  considered  only  on  the 
question  of  its  speed  at  the  crossing,  and  on  the  ques- 
tion of  appellee's  care  in  approaching  the  crossing 
perhaps  on  the  asumption  that  no  train  would  approach 
faster  than  ten  miles  an  hour,  still  we  are  satisfied  the 
jury  were  warranted  by  the  evidence  in  finding  that  the 
train  was  running  in  excess  of  ten  miles  an  hour  at  the 
time  of  the  collision.  The  engineer  and  conductor 
placed  the  speed  at  the  crossing  at  nine  miles  an  hour, 
the  fireman  at  eight  to  ten  miles  an  hour,  the  station 
agent  at  ten  miles  an  hour,  said  it  might  have  been 
eleven  miles ;  another  witness  called  by  the  defendant 
placed  it  at  ten  or  eleven  miles  ap.  hour.  Six  or  seven 
witnesses  called  by  plaintiff  estimated  the  speed  at 
fifteen  to  twenty-five  miles  an  hour.  There  is  also 
proof  of  how  far  the  train  went  after  the  collision  be- 
fore stopping,  and  how  far  the  team  went  after  it 
turned  onto  the  crossing,  when  witnesses  saw  both  it 
and  the  train,  and  how  fast  the  team  was  moving; 
from  various  of  which  items  of  proof  counsel  for  each 
side  figure  out  with  much  ingenuity  proof  of  their 
respective  contentions.     The  familiar  argument  of 
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defendant's  that  train  men  are  better  judges  of  the 
speed  of  trains,  and  of  plaintiff's  that  train  men  are 
not  dependable  witnesses  as  to  that  matter,  because 
they  are  interested,  is  pressed  upon  us  by  the  respec- 
tive counseL  It  will  serve  no  useful  purpose  to  further 
set  out  in  detail  the  evidence  supporting  these  conten- 
tions; nor  is  it  necessary  to  discuss  the  obvious  fact 
that  violating  the  ordinance  contributed  to  the  injury 
complained  of.  There  is  in  our  opinion  no  cause  for 
disturbing  the  verdict  on  the  ground  that  negligence, 
as  charged,  was  not  proven.  It  is  unnecessary  to  con- 
sider the  evidence  on  other  charges  of  negligence  of 
appellant 

It  is  argued  that  there  is  a  variance  between  the  dec- 
laration and  proof,  the  allegation  in  three  counts  being 
that  the  engine  struck  the  wagon  and  threw  plaintiff 
out,  whereas  it  is  contended  he  was  out  of  the  wagon 
before  it  was  struck,  and  his  injuries  resulted  from  his 
jumping  from  the  wagon  and  falling  or  jumping 
against  the  engine.  This  supposed  variance  was  only 
presented  to  the  trial  court  in  the  motions  for  a 
directed  verdict  at  the  close  of  the  plaintiff's  evidence, 
and  of  all  the  evidence.  The  fourth  count  of  the  dec- 
laration did  not  charge  that  the  wagon  was  struck,  but 
charged  plaintiff  was  struck,  therefore  the  court  could 
not  direct  a  verdict  as  to  that  count  on  that  ground, 
and  the  motion  was  directed  to  all  the  counts,  not  to 
each  of  them.  There  was  evidence  however  from  which 
the  jury  could  have  found  the  occurrence  as  alleged. 
We  see  no  reversible  error  on  that  ground.  It  is 
argued  that  the  court  erred  in  permitting  witnesses 
for  plaintiff  to  testify  that  other  trains  of  appellant 
ran  through  the  village  at  a  high  rate  of  speed.  This 
testimony  came  on  redirect  examination  of  one  of 
plaintiff's  witnesses  who  had  been  made  to  state  on 
cross-examination  that  the  two  main  tracks  were  con- 
stantly used  by  ^ast  moving  trains  of  appellant,  and 
that  the  bulk  of  the  fast  trains  did  not  stop  in  Peotone. 
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There  was  no  effort  by  plaintiff  to  emphasize  the  fact 
of  other  violations  of  the  ordinance,  and  nothing 
proven  in  that  respect  not  justified  by  the  evidence  for 
which  appellant  was  responsible,  or  materially  adding 
to  the  facts  shown  on  the  cross-examination.  Appel- 
lant cannot  be  heard  to  object  that  a  subject  it  intro- 
duced was  improper.  It  is  not  claimed  that  the  court 
erred  in  its  rulings  on  the  testimony,  except  as  above 
stated,  or  that  there  was  error  in  the  instructions  to 
the  jury,  except  in  refusing  peremptory  instructions, 
or  that  the  verdict  is  excessive.  Appellee  assigns  cross- 
errors,  and  argues  that  the  court  erred  in  its  rulings 
as  to  the  evidence  offered  under  the  automatic  bell 
count  of  the  declaration.  We  find  no  reversible  error 
assigned  by  appellant,  and  conclude  the  judgment 
should  be  affirmed ;  therefore  will  not  discuss  the  cross- 
error  further  than  to  say  that  we  are  of  the  opinion 
the  court  did  not  err  in  its  rulings  there  questioned. 
The  judgment  is  affirmed. 

A-ffirmed. 


John  A.  Carlson,  Appellee,  v.  Avery  Company, 

Appellant. 

Oen.  No.  6,000. 

1.  Appeal  and  bbbob,  S  16* — when  right  of  appeal  ewisU,  At  law 
the  right  to  appeal  is  statutory,  and  no  appeal  can  be  taken  from 
the  Judgment  of  a  court  of  Inferior  Jurisdiction  unless  the  statute 
either  expressly  or  by  plain  implication  provides  for  an  appeaL 

2.  WoBKMEN^s  COMPENSATION  ACT,  $  ^* — When  fto  right  of  appeal 
to  Appellate  Court  from  proceedings  by  arbUrator$.  A  proceeding 
by  arbitrators  under  section  10  of  the  Workmen's  Gompaisation  Act 
(J.  &  A.  115459),  providing  for  the  determination  by  ai1)ltrators  of 
questions  of  law  and  fact  arising  In  the  application  of  the  act  is 
not  a  ''suit  or  proceeding  at  law  or  In  chancery**  within  the  meaning 
of  section  8  of  the  Appellate  Court  Act  (J.  &  A.  f  2968).  and  sectloD 

•See  ininolt  Notes  DtffMl.  Volt.  XI  to  XV,  and  Ciunol«tiTe  Quarterlj,  Mune 
topic  and  section  number. 
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91  of  the  Practice  Act  (J.  &  A.  1(8628),  relating  to  appeals  from 
final  Judgments  of  courts  of  inferior  Jnrisdlction,  but  is  in  the  nature 
of  a  voluntary  arbitration. 

3.  WoBKMEN*8  COMPENSATION  ACT,  $  ^3* — When  right  of  appeal 
from  judgment  upon  trial  de  novo  in  Circuit  Court  of  a  proceeding 
hy  employee  to  recover  compensation.  A  trial  de  novo  in  the  Circuit 
Court  of  a  proceeding  by  an  employee  to  recover  compensation  for 
personal  injuries  under  the  Workmen's  Compensation  Act  (J.  &  A. 
f  M49  et  seq.),  on  appeal  from  the  finding  of  arbitrators  as  author- 
ised by  section  10  of  such  Act  (J.  &  A.  f  5459),  made  by  a  *'suit  or 
proceeding  at  law  or  in  chancery'*  within  the  meaning  of  section  8 
of  the  Appellate  Court  Act  (  J.  &  A.  1(2968),  and  section  91  of  the 
Practice  Act  (J.  &  A.  f  8628),  providing  for  appeals  from  the  final 
Judgments  of  courts  of  inferior  Jurisdiction  in  any  ''suit  or  proceed- 
ing at  law  or  in  chancery,"  although  the  proceeding  appealed  from 
was  not  such  a  suit  or  proceeding,  since  in  such  case  the  Judicial 
proceeding  in  which  the  Judgment  sought  to  be  appealed  from  was 
entered  ^>egan  with  the  trial  de  novo  in  the  Circuit  Court,  for  the 
reason  that  the  tribunal  entering  the  finding  from  which  appeal  was 
taken  to  the  Circuit  Court  being  nonjudicial,  and  the  controversy 
adjudicated  belonging  to  the  class  of  cases  of  which  the  Circuit  Court 
has  original  Jurisdiction,  the  appeal  authorized  by  section  10  of  such 
Workmen's  Compensation  Act  was  not  strictly  and  legally  such,  but 
was  a  way  provided  by  the  statute  instead  of  or  in  addition  to  the 
forms  of  proceeding  otherwise  required  to^ve  such  Jurisdiction  to 
the  Circuit  Court,  and  such  proceeding  having  therefore  come  before 
sncfa  court  in  the  way  provided  by  statute,  it  had  Jurisdiction  thereof 
by  virtue  of  its  general  powers. 

4.  Words  and  phrases — proceeding  at  law  or  in  chancery.  The 
term  "suit  or  proceeding  at  law  or  in  chancery"  includes  only  suits 
instituted  and  carried  on  in  substantial  conformity  with  the  forms 
and  modes  prescribed  by  the  common  law  or  by  the  rules  in  chancery, 
and  does  not  include  cases  instituted  and  carried  on  solely  in 
accordance  with  statutory  provisions. 

5.  Workmen's  compensation  act,  S  12* — how  trial  de  novo  in 
Circuit  Court  on  appeal  from  hoard  of  arbitrators  should  be  con- 
ducted. A  trial  de  novo  in  the  Circuit  Court  of  proceeding  by  an 
employee  to  recover  compensation  for  personal  injuries  by  appeal 
from  the  finding  of  arbitrators  under  section  10  of  the  Workmen's 
Compensation  Act  (J.  &  A.  K5459),  should  be  conducted  in  accord- 
ance with  common-law  forms  or  modes  as  modified  by  the  Practice 
Act  (J.  &  A.  f  8538  et  seq.),  and  in  accordance  with  general  practice, 
as  the  act  authorizing  the  appeal  does  not  prescribe  a  form  of  pro- 
cedure to  be  observed  on  the  trial  of  such  appeal,  in  such  case  and 

*8ee  nUnolt  Note*  Dt^Mt.  Vols.  XI  to  XV,  and  Camalatlve  Qaarterljf  same 
tople  and  tection  nvmber. 


264  Appellate  Coubts  of  Illinois. 

Carlson  v.  Avery  Co.,  196  111.  App.  262. 

it  is  immaterial  that  no  written  pleadings  are  required  in  proceedings 
onder  the  Workmen's  Compensation  Act  (J.  &  A«  f  5449  et  «eg.), 
as  the  same  is  tme  of  other  cases  of  which  the  Circuit  Court  acquires 
Jurisdiction  on  appeaL 

6.  Appeal  and  ebbob,  §  1165* — token  proceedinga  Bubfect  to  review. 
Though  proceedings  in  their  inception  are  not  according  to  the  course, 
of  the  common  law,  yet  if  they  subsequently  assume  that  form,  as 
where  they  are  brought  up  to  another  court  for  trial  de  novo  accord- 
ing to  the  course  of  the  common  law,  they  are  subject  to  review  on 
writ  of  error. 

7.  Appeal  and  ebbob,  §  1165* — what  conatiiutee  trial  de  novo.  A 
trial  de  novo  is  a  trial  anew  in  the  appellate  tribunal  according  to  the 
usual  or  prescribed  mode  of  procedure  in  other  cases  involviog 
similar  questions,  whether  of  law  or  fact. 

8.  WoBKMBN's  •COMPENSATION  ACT,  §  13* — tohen  trUU  de  novo  in 
Cirouit  Court  "suit  or  proceeding  at  law  or  in  chanoenT  <m^ 
appealable,  A  trial  de  novo  on  an  appeal  to  the  Circuit  Court  from 
the  finding  of  arbitrators  under  section  10  of  the  Workmen's  Com- 
pensation Act  ( J.  &  A.  f  5459) ,  held  to  be  a  **suit  or  proceeding  at 
law  or  in  chancery,"  so  that  an  appeal  from  a  final  Judgment  entered 
therein  is  secured  by  section  8  of  the  Appellate  Court  Act  (J.  &  A. 
f  2968),  and  section  91  of  the  Practice  Act  (J.  &  A.  t[8628),  relating 
to  appeals  from  the  final  Judgments  of  courts  of  inferior  Jurisdictioa 

9.  WoBKMEN's  COMPENSATION  ACT,  §  12* — whot  is  proper  pro- 
cedure upon  trial  de  novo  in  Circuit  Court,  As  section  10  of  the 
Workmen's  Compensation  Act  (J.  &  A.  f  5459),  providing  for  an 
appeal  from  the  finding  of  arbitrators  appointed  thereunder  and  for 
a  trial  de  novo  in. the  Circuit  Court,  does  not  provide  or  direct  the 
manner  ^f  the  trial  in  the  Circuit  Court,  the  provisions  of  the 
Practice  Act  ( J.  &  A.  f  8538  et  seq.),  are  applicable  thereto. 

10.  Tbial,  §  284* — what  special  verdict  mu8t  find.  Special  verdicts 
authorized  by  section  79  of  the  Practice  Act  (J.  &  A.  f  8616)  most 
find  all  the  controverted  facts  on  which  the  Judgment  is  based,  and 
are  to  be  distinguished  from  special  findings  which  accompany  a 
general  verdict,  also  authorized  by  such  section. 

11.  Tbial,  §  284* — what  are  regui8it€$  of  special  v&rdict.  To  sus- 
tain a  Judgment  entered  on  a  special  verdict,  such  verdict  must  find 
all  the  facts  essential  to  support  the  Judgment  and  must  leave  nothing 
to  be  decided  by  the  court  except  questions  of  law,  for  which  reason 
the  evidence  from  which  a  fact  might  have  been  found  but  is  not 
found  is  without  value  in  such  special  verdict 

12.  Tbial,  §  284* — act  authorising  special  verdicts  dectaratory  of 
common  law.     Section  79  of  the  Practice  Act    (J.   &  A.  f8616) 

•See  IlUnols  Notes  Digest.  VoU.  XI  to  XV,  and  CumiilAtlTe  Qouterly, 
topic  and  section  number. 
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authorising  special  verdicts  is  merely  declaratory  of  the  common 
law. 

13.  Tbial,  §  284* — when  special  verdict  finding  suffldent  evidence 
pHma  t^cie  to  establish  facts  not  sufficient,  A  special  verdict  finding 
goffldent  evidence  prima  facie  to  establish  the  facts  essential  to  sus- 
tain the  Judgment  entered  thereon  is  insufficient  to  sustain  such 
judgment. 

14.  Tbial,  §  284* — tohen  special  verdict  sufficient  A  judgment 
based  on  a  special  verdict  may  be  sustained  if  the  verdict  finds  pro- 
bative facts  from  which  the  court  can  find  that  the  ultimate  facts 
necessary  to  sustain  such  judgment  necessarily  result  from  the  facts 
found  in  the  special  verdict. 

15.  Tbial,  §  284* — special  verdict  not  to  he  aided  by  intendment. 
A  special  verdict  cannot  be  aided  by  intendment,  and  any  fact  not 
ascertained  by  it  will  be  presumed  not  to  exist 

16.  Tbial,  §  284* — what  findings  special  verdict  must  contain.  In 
dvil  actions,  a  special  verdict  must  contain  a  finding  of  every  mate- 
rial controverted  fact  necessary  to  support  the  judgment  which  does 
not  appear  elsewhere  in  the  record,  and,  so  used,  the  word  "uncon- 
troverted"  may  include  facts  essential  to  support  the  Judgment  as 
to  which  the  evidence  may  not  be  controverted. 

17.  Tbial,  |  284* — what  facts  special  verdict  need  not  find.  A 
special  verdict  need  not  &id  facts  which  may  be  otherwise  ascer- 
tained from  the  record,  as  from  the  pleadings. 

18.  Appeal  and  ebbob,  §  804* — when  bill  of  exceptions  mMSt  con- 
tain evidence.  The  evidence  heard  in  the  trial  of  an  action  is  not 
part  of  the  record  thereof  until  made  so  by  a  bill  of  exceptions. 

19.  Tbial,  §  2Si^'-^when  there  cannot  be  both  general  and  special 
verdict.  Under  section  79  of  the  Practice  Act  (J.  &  A.  f  8616), 
rdating  to  the  form  of  verdicts,  a  special  finding  may  accompany  a 
general  v^dlct,  but  there  cannot  be  in  the  same  action  both  a  general 
and  a  special  verdict 

29.     WOBKMKN'S    COMPENSATION    ACT,    §    12* — Whcn    thCTC   mUSt    bO 

findings  of  average  earnings  before  and  after  injury.  Although  no 
written  pleadings  are  required  in  a  proceeding  by  an  employee  to 
recover  compensation  for  personal  injuries  under  the  Workmen's 
Compensation  Act  (J.  &  A.  f  5449  et  seq.),  there  is  an  issue  to  be 
tried  as  to  the  difference  between  the  average  amount  of  the  earnings 
of  plaintiff  before  the  accident  and  the  average  amount  plaintiff  is 
capable  of  earning  in  some  suitable  employment  after  such  accident, 
and  this  issue  requires  a  finding  of  his  earnings  at  both  such  times. 
21.  Appeal  and  ebbob,  i  761* — when  stipulation  of  facts  not  part 
of  record.    A  stipulation  of  facts  takes  the  place  of  evidence  and, Is 
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not  part  of  the  record  proper,  having  no  greater  force  and  effect  than 
uncontroverted  evidence  of  the  facts  stipulated. 

22.  Workmen's  compensation  act,  §12* — when  evidence  insuffi' 
dent  to  support  finding  as  to  average  earning  capacity  before  acci- 
dent. In  a  proceeding  by  an  employee  to  recover  compensation  onder 
the  Workmen*s  Compensation  Act  (J.  &  A.  f  5549  et  aeq,),  a  stipu- 
lation that  plaintiff  had  been  employed  by  defendant  as  alleged  and 
''had  earned  and  received  pay  for  his  services  at  the  rate  of  $57 
per  month,**  held  insufficient  to  support  a  finding  as  to  what  was 
his  average  earning  capacity  before  the  accident,  such  stipulation 
having  no  greater  force  and  effect  than  uncontroverted  evidence  of 
such  facts,  which  evidence  is  insufficient  to  support  such  finding. 

23.  WoBKMEN*s  COMPENSATION  ACT,  §  12* — When  spccial  verdict 
permiasihle.  Whether  or  not  section  4  of  the  Workmen's  Compen- 
sation Act  (J.  &  A.  H  5452) ,  providing  that  the  compensation  recover- 
able thereunder  shall  be  payable  in  Instalments,  prohibits  a  general 
verdict  in  an  action  to  recover  such  compensation,  and  renders  a 
special  verdict  imperative,  a  special  verdict  is  at  least  permissible 
in  such  an  action. 

24.  Wobkmen's  COMPENSATION  ACT,  {  12* — hOi€  finding  in  special 
verdict  as  to  ability  to  earn  stated  amount  of  wages  after  injury  eon- 
strucd.  In  a  proceeding  by  an  employee  to  recover  compensation  for 
personal  injuries  under  the  Workmen's  Compensation  Act  (J.  &  A. 
f  5449  et  SCQ,),  a  finding  in  a  special  verdict  that  plaintiff  was  able 
to  earn  a  stated  amount  of  wages  after  the  Injury  sought  to  be 
compensated  is  equivalent  to  a  finding  that  plaintiff  oould  not  earn 
more  than  the  stated  amount  at  such  time. 

25.  Workmen's  compensation  act,  §  12* — when  evidence  insufi- 
dent  to  sustain  finding  as  to  present  earning  capacity.  In  a  pro- 
ceeding by  an  employee  to  recover  compensation  for  personal  injuries 
under  the  Workmen's  Compensation  Act  (J.  &  A.  f  5449  et  <eqr.). 
evidence  held  insufficient  to  support  a  finding  in  a  special  verdict  that 
plalntlfTs  present  earning  capacity  was  $10  per  month. 

26.  Workmen's  compensation  act.  §  12* — when  burden  dH  plains 
tiff  to  show  earning  capacity.  In  a  proceeding  by  an  mnployee  to 
recover  compensation  for  personal  injuries  under  the  Workmen's 
Compensation  Act  (J.  &  A.  f  5449  et  seq,),  where  there  Is  evldtfice 
that  plaintiff  still  has  some  earning  capacity,  plaintiff  has  the  burden 
of  showing  what  that  capacity  Is.  ^ 

27.  Workmen's  compensation  act,  §  12* — what  must  be  basis  of 
finding  in  special  verdict  as  to  specific  earning  capacity.  In  a  pro- 
ceeding by  an  employee  to  recover  compensation  for  personal  Inju- 
ries under  the  Workmen's  Compensation  Act  ( J.  &  A«  f  5449  et  nq,)* 
where  there  is  evidence  that  plaintiff  still  has  some  eamlng  capacity. 
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a  finding  in  a  spedtti  verdict  that  such  earning  capacity  is  a  specific 
mm  per  month  must  be  based  on  some  evidence  reasonably  leading 
to  ftich  a  finding. 

28.  Workmen's  compensation  act,  §  12* — tohat  mat^  be  haHa  of 
ftnding  of  earning  capacity.  In  a  proceeding  by* an  employee  to 
recover  compensation  for  personal  injuries  under  the  Workmen's 
Compensation  Act  (J.  &  A.  f  5449  et  aeq.),  where  there  is  evidence 
that  plaintiff  still  has  some  earning  capacity,  a  verdict  as  to  the 
amount  of  such  capacity  may  be  properly  found  from  plaintiff's 
evidence,  if  not  controverted,  and,  if  controverted,  then  on  the  con- 
clusion of  the  Jury  from  all  the  evidence. 

29.  Workmen's  compensation  act,  §  12* — when  question  of  dis- 
ability of  employee  properly  submitted  to  fury.  In  a  proceeding 
by  an  employee  to  recover  compensation  for  personal  injuries  under 
the  Workmen's  Compensation  Act  (J.  &  A.  f  5449  et  seg.),  evidence 
held  sufficient  to  warrant  the  submission  to  the  Jury  the  question 
of  disability  of  plaintiff  due  to  the  injuries  for  which  compensation 
was  sought 

30.  Appeal  and  bbbob,  §  601* — how  sufficiency  of  special  verdict 
to  support  judgment  saved  for  review.  Where  the  trial  court  over- 
ruled a  motion  for  a  new  trial  made  on  the  ground  that  the  verdict 
was  contrary  to  the  law,  which  statement  was  repeated  in  the  assign- 
ment of  errors,  and  the  denial  of  the  motion  and  the  entry  of  Judg- 
ment in  accordance  with  such  denial  were  both  assigned  as  error, 
the  question  of  the  sufficiency  of  a  special  verdict  to  support  the 
Judgment  entered  thereon  was  saved  and  presented  for  review. 

81.  Wobkmen'8  compensation  act,  §  7* — when  employee  may 
recover  compensation  from  time  of  incapacity  to  end  of  period.  Under 
the  Workman's  Oompensation  Act  (J.  &  A.  f  5449  et  seq.)^  an  em- 
ployee who  is  injured  at  a  given  date,  but  not  then  partially 
incapacitated  from  his  usual  employment,  and  at  any  time  thereafter 
during  the  period  provided  by  the  act  becomes  incapacitated  as  the 
result  of  the  injury^  may  recover  compensation  from  the  time  of  such 
incapacity  to  the  end  of  the  period,  although,  after  the  injury  and  up 
to  the  time  of  sucli  incapacity  by  reason  of  such  injury,  such  employee 
works  and  receives  wa^es  at  such  employment. 

82.  Workmen's  compensation  act,  §7* — when  wages  received 
after  injury  should  not  be  deducted  in  fixing  amount  of  disability  pay- 
ments. Where  the  employee's  compensation  for  personal  injuries 
under  the  .Workmen's  Compensation  Act  (J.  &  A.  f  5449  et  seq.), 
is  computed  from  a  date  six  months  after  the  injury  as  the  time 
wh&k  the  disability  compensated  commenced,  amounts  received  for 
wages  during  the  period  intervening  between  the  time  of  the  accident 
and  the  time  of  the  commencement  of  the  injury  resulting  therefrom 
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are  not  "paymentB,  allowance  or  benefit  which"  an  employee  may 
receive  "from  the  employer  during  the  period  of  his  Incapacity,** 
within  the  meaning  of  section  5  of  the  Act  (J.  &  A.  f  5453),  pro- 
viding for  the  allowance  of  such  payments  in  fixing  the  amount  of 
disability  payments  recoverable  under  the  act,  the  application  of  the 
section  being  limited  to  payments  and  allowances  made  because  of 
the  injury  and  incapacity  resulting  therefrom,  and  excluding  from 
its  meaning  compensation  for  labor  performed. 

33.  Workmen's  compensation  act,  §  7* — when  paymenis  made  to 
employee  should  he  deducted  in  fMng  amount  of  compensation.  In 
computing  the  amount  of  compensation  due  to  an  employee  for  pe^ 
sonal  injuries  under  the  Workmen's  Comprasation  Act  (J.  &  A 
f  5440  et  aeg.),  an  employer  is  entitled  under  section  5  of  the  Act 
(J.  &  A.  f  5453)  to  allowance  for  any  payments  made  to  the  employee 
on  account  of  his  injury  and  the  incapacity  caused  thereby. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  John 
M.  NiEHAUs,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1015.    Reversed  and  remanded.    Opinion  filed  October  20,  1015. 

McBoBEBTSy  MoBQAH  &  ZiMMEBMAN^  f  or  appellant. 

L.  0.  Eaglbton  and  Weil  &  Babtley,  for  appellee. 

Mb.  Justice  Gabnes  delivered  the  opinion  of  the 
court. 

John  A.  Carlson,  the  appellee,  was  on  Jnne  24, 1912, 
in  the  employ  of  Avery  Compaiiy,  the  appellant,  as 
night  watchman,  and  had  been  so  employed  for  the 
year  ioamediately  prior  thereto,  and  had  earned  and 
received  pay  for  such  services  at  the  rate  of  $57  per 
month.  Both  parties  had  accepted  the  provisions  of 
the  Workmen  ^s  Compensation  Act  of  June  10,  1911, 
in  force  May  1, 1912  (J.  &  A.  ^5449),  and  were  work- 
ing under  that  act  June  24,  1912.  (It  is  not  the  act 
now  in  force.)  At  that  date  appellee  claims  to  have 
received  an  injury  in  the  course  of  his  employment  for 
which  he  is  entitled  to  be  compensated  under  the  pro- 
visions of  that  act.  There  was  an  arbitration  as  pro- 
vided by  section  10  of  the  Act  (J.  &  A.  1(5459),  and  an 
appeal  by  the  Avery  Company  from  the  award  of  the 
arbitrators  to  the  Circuit  Court  of  Peoria  county, 
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nnder  a  provision  in  that  section  authorizing  an  appeal 
and  directing  that  ''upon  such  appeal  the  questions  in 
dispute  shall  be  heard  de  novo,  and  either  party  may 
have  a  jury  upon  filing  a  written  demand  therefor  with 
his  petition."  A  jury  trial  resulted  in  a  verdict  as 
follows : 

**  Peoria,  HI.,  March  21st,  1914. 

**We,  the  jury,  find  that  the  claimant,  John  A.  Carl- 
son, was  injured  on  the  24th  day  of  June,  1912,  while 
in  the  course  of  his  employment,  with  the  defendant 
Avery  Company,  and  that  because  of  such  injury  he 
has  been  partially  and  permanently  incapacitated  from 
pursuing  his  usual  and  customary  line  of  employment, 
and  that  from  the  21st  day  of  December,  1912,  he 
earned  or  was  able  to  earn  or  is  now  earning  or  is  able 
to  earn  the  average  sum  of  $10.00  per  month  in  some 
suitable  employment  or  business." 

The  court  after  overruling  appellant's  motion  for  a 
new  trial  entered  judgment  as  follows : 

**It  is  therefore  considered  and  adjudged  by  the 
Court  that  the  claimant  John  A.  Carlson  do  haiie  and 
recover  of  and  from  said  defendant  Avery  Company, 
a  corporation,  the  sum  of  Twenty-three  and  50/100 
($23.50)  Dollars  for  each  and  every  month  after  the 
2l8t  day  of  December,  A.  D.  1912,  and  on  the  21st  day 
of  each  and  every  month  thereafter  for  a  period  of 
time  ending  June  24th,  A.  D.  1920,  said  amount  being 
one-half  (%)  the  difference  between  the  average 
amount  which  the  claimant  earned  before  the  accident 
in  question  in  this  case,  and  the  average  amount  he  is 
now  able  to  earn  in  some  suitable  employment  or  busi- 
ness as  found  by  the  verdict  of  the  jury,  and  also  his 
costs  and  charges  by  him  about  this  suit  in  this  behalf 
expended  and  that  execution  issue  therefor." 

From  which  judgment  this  appeal  is  prosecuted. 

It  is  to  be  observed  that  the  judgment  is  based  on 
the  difference  in  appellee's  earnings  before  the  acci- 
dent and  what  he  is  able  to  earn  since  the  accident,  and 
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that  there  is  no  finding  in  the  verdict  of  what  his 
average  earnings  were  before  the  accident. 

Appellee  has  entered  a  motion  to  dismiss  the  appeal, 
contending  that  no  appeal  lies  from  the  judgment  of 
a  Circuit  Court  on  a  hearing  under  the  provisions  of 
said  Workmen  ^s  Compensation  Act.  We  took  the 
motion  with  the  case  and  it  is  to  be  first  considered.  It 
is  true  that  the  right  to  appeal  at  law  is  statutory. 
Unless  the  statute  expressly  or  by  plain  implication 
provides  for  an  appeal  from  the  judgment  of  a  court 
of  inferior  jurisdiction  none  can  be  taken.  The  court 
said  in  Drainage  Com'rs  of  Town  of  Ntles  v.  Harms, 
238  m.  414,  on  page  418:  **The  general  rule  that  a 
right  to  an  appeal  is  purely  statutory,  has  been  settled 
beyond  controversy.**  Provision  is  made  in  section  8 
of  the  Appellate  Court  Act  ( J.  &  A.  ^  2968)  for  appeals 
from  the  final  judgments  of  Circuit  Courts  *4n  any 
suit  or  proceeding  at  law,  or  in  chancery  *  * ;  and  in  sec- 
tion 91  of  the  Practice  Act  (J.  &  A.  ^  8628),  appeals  to 
Appellate  Courts  are  authorized,  and  the  same  limiting 
words  **any  suit  or  proceeding  at  law  or  in  chancery'* 
are  used.  We  know  of  no  other  statute  governing  the 
question,  and  therefore  assume  that  the  inquiry  is 
whether  the  trial  in  the  Circuit  Court  was  in  a  suit  or 
proceeding  at  law  or  in  chancery.  The  proceeding  and 
trial  by  arbitrators  under  the  provisions  of  the  act  was 
not  a  suit  or  proceeding  at  law  or  in  chancery,  but  was 
in  the  nature  of  a  voluntary  arbitration.  Deibeikis  v. 
Link'Belt  Co.,  261  HI.  454.  Yet  the  trial  in  the  Circuit 
Court  may  have  been  such  a  proceeding.  That  court 
obtained  jurisdiction  by  an  appeal  from  a  nonjudicial 
body,  or  accurately  speaking  it  acquired  jurisdiction, 
not  by  an  appeal  in  a  legal  sense,  but  in  a  way  provided 
by  statute,  which  way  is  instead  of,  or  in  addition  to, 
the  forms  of  proceeding  otherwise  required  to  give 
jurisdiction.  The  controversy  belongs  to  a  class  of 
cases  in  which  the  court  has  original  jurisdiction,  and 
being  before  the  court  in  the  method  prescribed  by  the 
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statute  the  court  had  jurisdiction  by  virtue  of  its  gen- 
eral powers,  and  the  judicial  proceeding  began  with 
the  presentation  of  the  case  in  the  Circuit  Court. 
Conover  v.  Gatton,  251  111.  587,  and  cases  there  cited ; 
and  Rowand  v.  Little  Vermilion  Spec.  Drain.  Dist, 
254  HI.  543.  The  court  said  in  Myers  v.  Newcomh  Spec. 
Drain.  Dist.,  245  111.  140,  on  page  146:  **The  term 
'suit  or  proceeding  at  law  or  in  chancery'  only  includes 
suits  instituted  and  carried  on  in  substantial  conform- 
ity with  the  forms  arid  modes  prescribed  by  the  com- 
mon law  or  by  the  rules  in  chancery, '^  and  adds  that 
it  does  not  include  cases  which  are  **  instituted  and  car- 
ried on  in  conformity  with  forms  and  modes  not  ac- 
cording to  or  recognized  by  the  common  law  or  rules 
of  chancery  but  solely  in  accordance  with  statutory 
provisions. *'  The  Workmen's  Compensation  Act  in 
question  provides  for  an  appeal  to  the  Circuit  Court, 
or  when  the  language  is  legally  considered,  provides  if 
either  party  is  not  satisfied  with  the  result  of  the  arbi- 
tration he  may  have  a  trial  de  novo  in  that  court.  The 
act  does  not  prescribe  the  form  or  method  of  proceed- 
mg  in  the  Circuit  Court,  and  therefore  we  assume  that 
court  having  acquired  jurisdiction  should  proceed  with 
the  trial  in  accordance  with  common-law  forms  or 
modes  as  modi^ed  by  the  Practice  Act  and  in  accord- 
ance with  the  general  practice.  Written  pleadings  are 
dispensed  with,  but  that  is  true  of  other  cases  of  which 
the  Circuit  Court  acquires  jurisdiction  by  appeal  and 
tries  the  case  de  novo,  as  for  instance  trials  on  appeal 
from  judgments  of  justices  of  the  peace.  The  Supreme 
Court  said  in  Grier  v.  Cable,  159  HI.  29:  **  There  can 
be  no  doubt  that  the  Circuit  Court,  being  a  court  of 
general  original  jurisdiction,  is  vested  by  law  with 
jurisdiction  of  the  subject-matter  of  suits  against  exec- 
utors to  recover  claims  against  the  estates  of  testa- 
tors*'; and  considered  whether  the  suit  in  the  Probate 
Court  was  a  proceeding  at  law  or  in  chancery  and  con- 
cluded that  it  was  not,  but  that  it  was  a  purely  statu- 
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tory  proceeding ;  but  the  court  seems  to  have  made  no 
question  of  the  jurisdiction  of  the  Appellate  Court  to 
review  the  judgment  of  the  Circuit  Court  rendered  on 
an  appeal  from  the  judgment  of  the  Probate  Court; 
and  we  believe  it  is  generally  understood  by  the  profes- 
sion that  while  a  trial  in  the  County  Court  on  a  con- 
tested claim  against  an  estate  of  a  deceased  person  is 
not  a  suit  or  proceeding  at  law  or  in  chancery^  yet  an 
appeal  lies  from  the  judgment  of  the  Circuit  Court  ren- 
dered there  in  a  (te  novo  trial,  and  this  view  is  sup- 
ported by  the  opinion  of  the  court  in  Zeigler  v.  Illinois 
Trust  <&  Savings  Bank,  245  111.  180.  It  is  said  in  2  Cyc 
514 :  *  *  Though  proceedings  are  not  in  their  inception 
according  to  the  course  of  the  common  law^  yet  if  they 
subsequently  assume  that  form,  as  where  they  are 
brought  up  to  another  court  for  trial  de  novo  according 
to  the  course  of  the  common  law,  they  become  subject 
to  review  by  writ  of  error. ' '  It  is  said  in  Lewis  v.  Baca, 
5  N.  M.  289  (21  Pac.  393),  that  a  trial  de  novo  ''means 
a  trial  anew  in  the  appellate  tribunal,  according  to  the 
usual  or  prescribed  mode  of  procedure  in  other  cases 
involving  similar  questions,  .whether  of  law  or  fact" 
This  definition  is  adopted  in  Words  &  Phrases,  voL  8, 
page  7108,  with  other  definitions  not  inconsistent 
therewith.  We  are  of  the  opinion  that  the  trial  in  the 
Circuit  Court  was  in  a  suit  or  proceeding  at  law  and 
therefore  the  right  of  appeal  to  this  court  is  secured 
by  the  statute,  and  the  motion  to  dismiss  the  appeal 
is  denied. 

The  manner  of  trial  in  the  Circuit  Court  not  being 
prescribed  or  directed  by  the  Workmen's  Compensa- 
tion Act,  the  provisions  of  the  Practice  Act  are  appli- 
cable. Fergus  v.  Garden  City  Mfg.  Co.,  71  HI.  51. 
Special  verdicts  are  authorized  by  section  79  of  the 
Practice  Act  (J.  &  A.  ^8616) ;  but  special  verdicts  must 
find  all  the  controyerted  facts  on  which  the  judgment  is 
based,  and  are  to  be  distinguished  from  special  find- 
ings accompanying  a  general  verdict,  authorized  by  the 
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same  section  of  the  Practice  Act.  Elgin  City  Ry.  Co.  v. 
Salisbury,  162  111.  187 ;  Perdue  v.  Big  Four  Drain.  Dist., 
117  HL  App.  600.  The  facts  declared  by  the  verdict 
constitute  the  basis  of  the  judgment.  38  Gyc.  1868.  A 
special  verdict  to  sustain  a  judgment  should  find  the 
facts  essential  to  support  the  judgment.  23  Cyc.  776. 
The  evidence  from  wMch  a  fact  might  have  been  found, 
without  any  finding  of  the  fact  itself,  is  valueless  in  a 
special  verdict.  Seabright  v.  New  Jersey  Cent.  R.  Co., 
72  N.  J.  L.  8  (60  Aa  64) .  The  statute  authorizing  spe- 
dal  verdicts  is  merely  declaratory  of  the  common  law. 
The  rules  of  law  governing  them  are  said  in  Chicago  d 
N.  W.  Ry.  Co.  V.  Dunleavy,  129  111.  132,  to  have  been 
long  settled;  the  authorities  are  there  cited  and  dis- 
cussed, and  it  is  there  said  on  page  142:  '^They 
should  find  facts,  and  not  the  mere  evidence  of  facts, 
so  as  to  leave  nothing  for  the  court  to  determine  ex-  ^ 
cept  questions  of  law.'*  (Citing  authorities.)  **To 
authorize  a  judgment  upon  a  special  verdict,  all  the 
facts  essential  to  the  right  of  the  party  in  whose  favor 
the  judgment  is  to  be  rendered,  must  be  found  by  the 
jury;  finding  sufficient  evidence,  prima  facie,  to  estab- 
lish such  facts,  is  not  sufficient.*'  (Citing  authorities.) 
"If  probative  facts  are  found  from  which  the  court 
can  declare  that  the  ultimate  facts  necessarily  result, 
the  finding  is  sufficient.*'  (Citing  authorities.)  **A 
special  verdict  cannot  be  aided  by  intendment,  and 
therefore  any  fact  not  ascertained  by  it  will  be  pre- 
sumed not  to  exist."  (Citing  authorities.)  In  civil 
actions  a  special  verdict  ^'must  contain  a  finding  on 
every  material  controverted  fact  ta  support  a  judg- 
ment.'' Encyc.  PL  &  Pr.,  vol.  22,  page  984.  This  state- 
ment in  words  or  substance  is  often  repeated  in  cases 
dealing  with  the  question.  Many  cases  are  cited  by 
the  author  of  the  above  quoted  text  in  support  there- 
of, and  the  word  **  controverted "  should  perhaps  be 
read  into  the  statements  quoted  from  our  own  Supreme 
C!ourt    But  what  does  that  word  meant    The  same 

Vol.  CXCVI  18. 
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author  says  on  page  987  of  the  same  volume :  ** A  spe- 
cial verdict  need  not  find  facts  admitted  by  the  plead- 
ings,'' and  adds  that  according  to  some  cases  it  need 
not  when  there  is  no  conflict  in  the  evidence.  Only 
Wisconsin  cases  are  cited  in  the  note  to  the  second 
proposition ;  and  while  that  construction  may  be  placed 
on  the  word  ** controverted''  by  the  Supreme  Court  of 
Wisconsin,  we  do  not  think  it  the  general  rule  or  one 
that  we  should  follow  in  the  light  of  the  language  of 
our  Supreme  Court  above  quoted.  Very  likely  a  spe- 
cial verdict  need  not  find  facts  that  can  otherwise  be 
ascertained  from  the  record  proper.  The  pleadings 
are  a  part  of  the  record ;  the  evidence  is  not,  until  made 
so  by  the  bill  of  exceptions.  Special  findings  may 
accompany  a  general  verdict  under  the  provisions  of 
section  79  (J.  &  A.  ^8616)  but  there  cannot  be  .a  gen- 
eral and  a  special  verdict  in  the  same  case. 

In  the  case  at  bar  there  was,  as  we  have  seen,  no  writ- 
ten pleadings,  but  there  were  issues  to  try,  and  one  of 
them  was  as  to  the  difference  between  the  average 
amount  which  the  claimant  earned  before  the  accident 
and  the  average  amount  which  he  is  earning  or  is  able 
to  earn  in  some  suitable  employment  or  business  after 
the  accident,  and  this  issue  requires  a  finding  of  his 
earnings  at  those  times.  A  stipulation  was  filed  in  the 
case  as  follows : 

**It  is  stipulated  by  the  counsel  for  claimant  and  de- 
fendant that  on  June  24th,  1912,  both  had  accepted  the 
provisions  of  the  Workmen's  Compensation  Act  of 
June  10th,  1911,  in  force  May  1st,  1912,  and  that  both 
were  working  under  the  Act  on  June  24th,  1912,  and 
that  claimant  had  been  in  the  employ  of  defendant  as 
night  watchman  for  the  year  preceding  June  24th, 
1912,  and  had  earned  and  received  pay  for  his  serv- 
ices at  the  rate  of  $57.00  per  month,  payable  semi- 
monthly on  the  5th  and  20th  days  of  each  month." 

It  is  urged  by  appellee  that  the  facts  there  stipulated 
were  not  ** controverted''  and  therefore  that  the  spe- 
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dal  verdict  need  not  find  them.  The  stipulation  takes 
the  place  of  evidence.  It  is  not  a  part  of  the  record 
proper.  Raymer  v.  Modem  Brotherhood  of  America, 
157  DL  App.  510,  We  do  not  see  how  it  can  have  more 
force  and  effect  than  would  uncontroverted  evidence 
of  the  facts  stipulated,  which  we  have  before  said  we  do 
not  regard  sufficient.  It  is  quite  likely  that  the  stipu- 
lated fact,  that  the  parties  were  under  the  Workmen  ^s 
Compensation  Act,  might  be  learned  from  other  parts 
of  the  record  proper,  and  therefore  its  finding  omitted 
m  the  special  verdict,  though  it  would  have  been  safer 
to  incorporate  it  therein,  but  there  was  nothing  in  the 
record  proper  from  which  claimant's  earnings  before 
the  accident  could  be  found. 

Appellee  in  support  of  his  motion  to  dismiss  the 
appeal  says  that  the  provision  in  the  Workmen's  Com- 
pensation Act  for  compensation  to  be  paid  in  instal- 
ments, in  effect,  forbids  a  general  verdict,  and  appel- 
lant  in  its  reply  does  not  controvert  that  statement. 
We  are  therefore  not  aided  by  briefs  of  counsel  to  de- 
termine whether  a  special  verdict  was  imperative,  but 
we  see  no  reason  why  it  is  not  permissible. 

Appellee  quotes  the  language  of  the  court  in  Vincent 
V.  Morrison,  Breese  (1  111.)  227,  indicating  that  even 
though  the  verdict  is  insufficient,  if  this  court  is  satis- 
fied the  claimant  should  recover  the  amount  of  the 
judgment  the  case  should  not  be  sent  back  for  another 
trial  that  would  result  only  in  costs  without  benefit  to 
the  parties.  We  would  give  the  suggestion  more  care- 
ful consideration  if  we  were  satisfied  with  the  verdict 
in  all  respects  except  its  failure  to  find  the  facts  stipu- 
lated. We  regard  it  doubtful  whether  claimant 's  inca- 
pacity is  the  result  of  the  accident  complained  of,  and 
we  see  no  sufficient  foundation  for  the  finding  in  the 
verdict  that  he  is  able  now  to  earn  $10  a  month,  which 
means  that  he  is  not  able  to  earn  more  than  that  sum. 
It  is  clear  from  the  evidence  offered  by  the  claimant 
that  he  has  some  earning  capacity ;  and  to  support  a 
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verdict  that  depends  upon  the  definite  finding  of  what 
that  capacity  is,  there  should  be  more  satisfactory  evi- 
dence than  the  record  contains^  and  the  burden  is  upon 
the  claimant  to  produce  such  evidence.  It  is  true  that 
he  might  introduce  evidence  showing  he  had  no  earning 
capacity,  or  that  it  was  any  sum  he  might  claim,  and 
the- verdict  would  properly  be  found  on  that  evidence, 
if  not  controverted,  and  if  controverted  then  on  what 
the  jury  might  conclude  from  all  the  evidence,  but  the 
finding  of  a  specific  sum  must  be  based  on  some  evi- 
dence that  would  reasonably  lead  to  that  finding. 

Much  of  appellant's  brief  and  argument  is  devoted 
to  the  contention  that  the  evidence  does  not  support 
any  finding  of  injury  and  consequent  disability  of  the 
claimant.  There  was  in  our  opinion  sufficient  evidence 
tending  to  support  that  claim  to  require  a  submission 
of  the  facts  to  the  jury. 

Appellee  says  the  question  of  the  sufficiency  of  the 
yerdict  to  support  the  judgment  is  not  saved  for  re- 
view, either  in  the  motion  for  a  new  trial  or  in  the 
assignment  of  errors.  In  the  written  motion  for  a 
new  trial  one  reason  assigned  is :  *  *  The  verdict  is  con- 
trary to  the  law. ' '  This  is  repeated  in  the  assignment 
of  errors.  It  is  also  assigned  as  error  that  the  court 
erred  in  overruling  the  motion  of  defendant  for  a  new 
trial,  and  in  rendering  judgment  against  the  defendant 
And  appellant  in  its  brief  says  the  verdict  was  bad  in 
substance.  We  regard  the  question  saved  and  pre- 
sented for  our  determination. 

The  jury  found  that  the  claimant  was  partially  and 
permanently  incapacitated,  etc.,  by  his  injury  of  June 
24,  1912,  and  that  from  the  21st  of  December,  1912, 
he  was  able  to  earn  $10  per  month.  The  judgment  is 
based  on  the  theory  that  the  limit  of  the  recovery  is 
eight  years  from  the  date  of  the  accident,  but  that  the 
computation  of  the  difference  in  earnings  begins  De- 
cember 21,  1912,  about  six  months  after  the  accident 
The  evidence  shows  that  during  this  six-months'  x>eriod 


Second  Distbict — October,  1915.  277 

Carlson  v.  Avery  Co.,  19«  111.  App.  262. 

the  claimant  worked  for  the  defendant  at  his  nsnal 
employmenty  and  received  for  that  work  $333.85.  For 
that  reason  the  jury  did  not  find  that  his  incapacity  to 
earn  his  usual  wages  dated  from  the  time  of  the  acci- 
dent This  raises  the  question  whether  an  employee 
injured  at  a  given  dat^  and  not  at  that  time  partially 
incapacitated  from  pursuing  his  usual  customary  line 
of  employment,  but  afterwards,  during  the  eight-year 
period,  whether  six  months  or  six  years  after  the  acci- 
dent, becoming  so  incapacitated  as  the  result  of  the 
injury,  is  entitled  to  recover  from  the  time  of  his 
mcapacity  to  the  end  of  the  eight-year  period.  The 
trial  court  held  that  he  was,  and  in  the  absence  of  any 
authority  on  the  construction  of  the  statute  in  that  re- 
spect, we  are  inclined  to  the  same  opinion. 

Our  attention  is  called  to  the  provision  in  section  5, 
clause  3,  of  the  Act  (J.  &  A- 115453),  providing:  **In  fix- 
ing the  amount  of  the  disability  payments,  regard  shall 
be  had  to  any  payments,  allowance  ^r  benefit  which  the 
employee  may  have  received  from  the  employer  during 
the  period  of  his  incapacity,  except  the  expenses  of 
necessary  medical  or  surgical  treatment;  and  it  is 
claimed  that  in  disregarding  the  six  months  that ' 
claimant  worked  for  the  defendant,  and  the  amount 
paid  hiiii  for  such  work,  after  the  accident,  the  court  de- 
prived the  defendant  of  its  rights  under  that  provision 
of  the  statute.*  If  the  court  was  right  in  fi:ring  com- 
pensation from  the  date  of  the  disability  and  not  from 
the  date  of  the  accident,  it  seems  unimportant  for 
whom  the  claimant  worked  or  from  whom  he  received 
compensation  for  such  work,  during  the  time  interven- 
ing between  the  date  of  the  accident  and  the  date  of 
the  resulting  disability.  If  payments  were  made,  not 
in  compensation  for  labor,  but  because  of  the  injury 
and  incapacity,  the  defendant  would  be  entitled  to  the 
benefit  of  that  provision  of  the  act. 
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For  the  reasons  above  stated,  the  judgment  is  re- 
versed and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 
Mb.  Justice  Niehaus  took  no  part. 


Lizzie  Apitz,  Appellee,  v.  Siipreme  Lodge  Knights 
and  Ladies  of  Honor,  Appellant 

,Oen.  No.  6,007. 

1.  Death,  §  6* — toTien  death  may  he  presumed  before  lapse  of 
time  ordinarily  required.  The  presumption  of  fact  which  wUl  Jostif^ 
the  conclusion  of  death  before  the  lapse  of  time  required  for  the 
legal  presumption  of  the  death  of  an  absentee  must  arise  from 
specific  evidence  of  circumstances  tending  to  show  such  death* 

2.  Evidence,  §  23* — when  not  presumed  t?iat  Supreme  Court 
names  aU  conditions  under  which  a  stated  rule  toill  apply.  Where 
a  decision  of  the  Supreme  Ck>urt  names  certain  circumstances  under 
which  a  stated  rule  of  law  will  apply,  it  is  not  to  be  presumed  that 
all  the  conditions  under  which  such  rule  would  apply  are  therein 
named,  but  that  a  class  of  evidence  is  int^ided  to  be  described  which 
would  warrant  the  application  of  the  rule. 

8.  Death,  §  2* — when  presumed  to  have  occurred  at  end  of  seven 
years.  Where  there  is  no  specific  evidence  tending  to  show  the  death 
of  an  absentee  before  the  expiration  of  seven  years  from  the  date  ot 
his  disappearance,  the  death  of  such  absentee  is  presumed  to  have 
occurred  at  the  end  of  seven  years  from  the  date  of  such  disappear- 
ance precisely  as  if  there  were  positive  evidoice  that  such  absentee 
died  on  the  last  day  of  such  seven-year  period. 

4.  INSUBANCE,  §  794* — when  by-law  providing  for  suspension  not 
waived  by  acceptance  of  assessments.  In  an  action  to  recover  on  a 
certificate  of  insurance  issued  by  a  fraternal  benefit  society,  where 
plaintiff  was  the  beneficiary  named  in  such  certificate,  and  a  by-law 
of  defendant  society  provided  that  upon  disappearance  of  insured 
and  failure  to  reappear  within  one  year  from  the  date  of  such 
disappearance  insured  should  stand  suspended,  and  such  disappear- 
ance took  place  November  7,  1905,  the  acceptance  by  defendant  of 
the  assessment  for  the  month  of  November,  1906,  held  not  a  waiver 
of  its  rights  under  the  by-law,  it  appearing  that  such  assessment 
became  payable  before  the  expiration  of  one  year  after  such  disap- 
pearance. 

•S«e  Illinois  NotM  Direst.  Vols.  XI  to  XV.  and  CnmuUitlve  QiMrteriy, 
topic  and  leetlon  number. 


Second  District — October,  1915.  279 

Apitz  V.  Supreme  Lodge  K.  and  L.  of  Honor,  196  111.  App.  278. 

6w  INSUBANCK,  §  747* — tohen  memhers  of  benefit  $ociciy  hound  by 
iubiequenily  enacted  by-latoa.  After-enacted  by-laws  of  a  fraternal 
benefit  society  will  Mnd  its  members  when  the  contract  so  provides, 
io  as  to  change  such  contract  in  accordance  with  snch  subsequent 
by-laws. 

6L  INSUBANCB,  §  747* — when  Hfter-enacted  by-lawa  of  benefit  eoot- 
ety  not  invalid.  Aftor-enacted  by-laws  of  a  fraternal  benefit  society 
which  forfdt  claims  for  the  death  of  a  member  in  certain  cases  are 
Dot  in  and  of  themselves  invalid  as  being  unreasonable. 

7.  INSITBANCE,  §  747* — when  benefit  Mociety  no  power  to  take  a%oay 
it9  power  to  adopt  by-lawM  in  future.  A  fraternal  benefit  society 
cannot  by  a  by-law  or  by  a  constitution  having  only  the  force  of  a 
by-law  take  away  its  inherent  power  to  adopt  in  the  future  such  other 
by-laws  as  its  charter  permits,  although  such  after-enacted  by-law 
may  change  the  manner  of  adopting  by-laws  and  thereby  affect  the 
obligation  of  the  contract 

8.  INSUBANCE,  §  747* — what  subsequently  enacted  by-laws  indaded 
in  contract.  The  contract  of  a  member  of  a  fraternal  benefit  society 
to  be  bound  by  after-enacted  by-laws,  held  to  mean  such  by-laws  as 
may  be  legally  enacted  either  in  the  manner  provided  at  the  date 
when  such  m^nber  became  such  or  in  some  other  legal  manner 
thereafter  provided. 

9.  INSUBARCK,  {  887* — when  subsequently  enacted  by-law  admis- 
sible. In  an  action  by  the  beneficiary  named  in  a  fraternal  benefit 
certificate,  conditioned  on  the  conformance  by  the  member  with  rules 
and  usages  of  the  society  issuing  the  certificate  '*now  in  force  or 
which  may  hereafter  be  adopted  by  the  same,*'  the  admission  in 
evidence  of  a  by-law  adopted  after  the  date  when  the  member  became 
such,  held  not  erroneous. 

10.  EvmBNCE,  §  287* — when  foundation  for  admission  of  docu- 
mentary evidence  need  not  be  laid.  Although  there  are  certain 
requisites  to  be  observed  in  the  passage  of  a  valid  law,  by-law  or 
municipal  ordinance, « yet  preliminary  proof  in  detail  that  such 
requisites  were  observed  in  a  particular  case  is  not  usual  necessary 
to  the  competency  of  the  law,  by-law  or  ordinance,  especially  where 
the  admission  in  evidence  of  such  law,  by-law  or  ordinance  is  not 
objected  to  on  the  ground  of  the  want  of  such  requisites,  and  where 
the  officers  and  records  whereby  to  prove  the  observance  of  such 
requisites  are  in  court,  so  that  if  objection  to  the  evidence  is  made 
on  that  ground,  proof  may  readily  be  made  as  to  the  manner  in 
which  such  law,  by-law  or  ordinance  was  passed,  if  thought  necessary 
by  the  court 

11.  InsuBAKCB,  §  741* — when  contract  not  governed  by  law  of 
state  in  which  benefit  society  originaUy  incorporated.    In  an  action 
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to  recover  on  a  certificate  of  insurance  issued  by  a  fraternal  benefit 
society,  where  plaintiff  is  the  beneficiary  named  in  snch  certificate, 
it  is  immaterial  that  a  by-law  of  snch  society  is  void  under  the  laws 
of  Kentucky,  although  it  appears  that  such  society  was  originally 
incorporated  in  such  State,  it  appearing  that  subsequently  such 
society  was  incorporated  in  Indiana,  which  Indiana  corporation 
thereupon  took  over  the  obligations  of  the  former  Kentucky  corpora- 
tion, and  thereafter  issued  in  this  State  the  certificate  sued  on  after 
becoming  qualified  to  business  therein,  and  such  society  later  incor- 
rectly stated  in  its  annual  report  to  the  insurance  superintendent  of 
this  State  that  it  was  organized  under  the  laws  of  Kentucky. 

12.  INSUBANCE,  {  913* — when  auhmiasion  of  question  of  time  of 
death  of  insured  to  jury  substantial  error.  In  an  action  to  recover 
on  a  certificate  of  insurance  issued  by  a  fraternal  benefit  society, 
where  plaintiff  was  the  beneficiary  named  therein,  the  submission  to 
the  Jury  of  the  question  of  the  time  of  the  death  of  the  insured  held 
substantial  error,  where  under  the  evidence  insured  was  presumed  to 
have  died  seven  years  after  his  disappearance,  and  where  under 
a  valid  by-law  of  defendant  society  insured  stood  suspended  one  year 
after  such  disappearance,  so  as  to  preclude  a  recovery. 

18.  Insurance,  §  793* — when  limitation  in  l>P'law  of  time  wUhim 
which  action  may  he  brought  not  waived.  In  an  action  to  recover 
on  a  certificate  of  insurance  issued  by  a  fraternal  benefit  society, 
where  plaintiff  was  the  beneficiary  named  in  such  certificate,  whidi 
action  was  commenced  more  than  seven  years  after  the  disappearance 
of  insured,  a  by-law  of  defendant  society  limiting  the  time  within 
which  an  action  may  be  brought  on  such  certificate  to  one  year  after 
the  death  of  insured,  held  not  waived  by  the  passage  of  a  later  by-law 
providing  that  in  case  of  such  disappearance  the  beneficiary  named 
therein  might  continue  payment  of  assessments  for  one  year  after 
such  disappearance,  and  also  by  receiving  from  such  beneficiary 
payment  of  such  assessments  thereunder,  for  the  reason  that  such 
later  by-law  merely  gave  the  beneficiary  such  right  in  order  to  avoid 
the  suspension  of  insured  for  nonpayment  of  such  assessments,  and 
also  because  such  beneficiary  was  under  no  obligation  to  make  sudi 
payments,  and  did  so  at  the  risk  of  losing  the  amount  so  paid  if 
insured  did  not  reappear  within  that  year. 

Appeal  from  the  Circuit  Court  of  Winnebago  county;  the  Hon. 
Abthub  H.  Fbost,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1915.  Reversed  with  finding  of  facts.  Opinion  filed  October 
20,  1916. 

Gabpenteb  &  St.  John  and  Ashcbaft  &  Ashobavt, 
for  appellant ;  Edwin  M.  Ashcbapt,  of  counseL 
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EoY  F.  Hall,  for  appellee. 

Mb.  JusncB  Cabnbs  delivered  the  opinion  of  the 
court 

Lizzie  Apitz,  the  appellee,  was  the  wife  of  Angast 
F.  Apitz  and  the  beneficiary  named  in  a  benefit  certifi- 
cate issued  to  him  December  29, 1894,  by  the  appellant. 
Supreme  Lodge  Knights  and  Ladies  of  Honor,  a  fra- 
ternal benefit  association.  August  F.  Apitz  disap- 
peared from  his  home  November  7, 1905,  and  this  suit 
m  assumpsit  was  brought  on  said  certificate  September 
23, 1913,  and  a  declaration  filed  charging,  in  one  count, 
his  death  on  the  date  of  his  disappearance,  in  another 
count,  at  the  end  of  seven  years  from  that  date,  and 
in  another  count,  that  he  had  been  unaccountably 
absent  for  more  than  seven  years  and  therefore  was 
presumed  to  be  dead,  and  that  the  date  of  his  death  was 
within  one  year  from  November  7, 1905.  The  defend- 
ant filed  the  general  issue  with  notice  of  special  defense 
under  by-laws  of  the  company  limiting  the  time  within 
which  suit  should  be  brought,  and  providing  for 
suspension  of  a  member  who  should  disappear.  A  jury 
trial  resulted  in  a  general  verdict  for  plaintiff  for 
$1,480,  and  a  special  verdict  finding  that  Apitz  died 
within  one  year  from  November  7,  1905,  the  date  of 
his  disappearance.  The  court  overruled  a  motion  for 
judgment  for  defendant  on  the  special  verdict,  and  the 
defendant's  motion  for  a  new  trial,  and  after  requiring 
plaintiff  to  remit  excessive  interest,  rendered  judg- 
ment for  $1,045,  from  which  this  appeal  is  prosecuted. 

The  by-laws  upon  which  the  defense  is  grounded  were 
as  follows : 

''Sec  3.  No  suit  shall  be  commenced,  and  no  claim 
against  this  Order,  based  upon  a  Belief  Fund  Certifi- 
cate issued  to  a  member  thereof,  or  upon  membership, 
or  alleged  membership  therein  shall  be  paid  after  the 
expiration  of  one  (1)  year  from  the  date  of  the  death 
of  such  member,  except  in  settlement  of  a  judgment  of 
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a  court  in  an  action^  or  a  suit  commenced  within  one 
(1)  year  after  the  right  of  the  claimant  or  beneficiary 
named  in  such  Relief  Fund  Certificate,  or  who  may  be 
a  beneficiary  under  Ihe  laws  of  this  Order,  shall  accrue. 
All  Belief  Fund  Certificates  shall  have  printed  or 
stamped  on  the  face  thereof,  notice  of  the  foregoing 
limitations.  As  to  Belief  Fund  Certificates  now  in 
force,  the  publication  and  promulgation  of  this  law 
shall  be  sufficient  notice  of  said  limitation." 

"Sec.  9.  It  shall  be  the  duty  of  a  Belief  Fund  mem- 
ber of  the  Order  to  notify  the  Secretary  of  his  Lodge 
of  any  permanent  change  of  residence,  and,  as  far  as 
practicable,  to  keep  the  Secretary  advised  of  his  post- 
office  address.  If  any  such  member  shall  so  fail,  and 
shall  change  his  residence  or  usual  place  of  abode, 
or  shall  disappear  from  the  place  or  neighborhood  in 
which  he  shall  have  usually  resided,  and  his  residence 
shall  not  be  known  to  his  family  or  to  the  Secretary  of 
his  Lodge,  and  cannot  be  ascertained  after  reasonably 
diligent  inquiry  and  such  disappearance  shall  be  con- 
tinued for  one  year,  such  member  shall  stand 
suspended  as  in  case  of  suspension  for  the  nonpayment 
of  assessments,  or  dues,  and  the  Financial  Secretary 
of  his  Lodge  shall  not  receive  the  assessment  or  dues 
from  any  person.  If  such  member  shall  reappear  and 
shall  make  known  his  place  of  abode,  and  shall  desire 
to  become  reinstated,  he  may  avail  himself  of  the  privi- 
lege of  the  reinstatement  law  of  the  Order  by  com- 
plying with  the  requirements  of  the  same  within  the 
time  required,  as  in  case  of  the  reinstatement  of  mem- 
bers suspended  for  nonpayment,  of  assessments  or 
dues.'' 

There  was  a  by-law  in  force  providing  if  a  member 
did  not  pay  his  assessments  during  the  month  for 
which  it  was  made  he  should  stand  suspended,  and 
if  he  died  before  being  reinstated  no  moneys  should  be 
paid  on  the  benefit  certificate.  There  is  no  conflict  of 
evidence.    It  appears  that  Apitz  was  of  German  birth 
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and  forty-one  years  of  age  when  he  disappeared ;  that 
he  kept  a  small  grocery  store  in  Chicago ;  was  in  good 
health,  mentally  and  physically,  possessed  of  all  his 
faculties.  He  had  a  wife  and  four  children  and  ap- 
peared to  be  much  attached  to  them.  He  had  no  busi- 
ness troubles  so  far  as  known  and  no  reason  is  known, 
or  even  suggested,  for  his  disappearance.  He  paid  his 
November  assessment  four  days  before  he  disap- 
peared, and  on  the  day  of  his  disappearance  he  went 
to  the  secretary  of  the  lodge  again  and  paid  his  assess- 
ments in  advance  for  December  and  January,  and  on 
the  same  day  visited  other  parties  from  whom  he 
bought  goods  and  paid  them  what  he  owed  them.  He 
was  domestic  in  his  habits ;  his  wife  and  family  lived 
in  the  building  where  he  kept  his  little  store  and  he 
was  seldom  away  from  them.  He  left  home  about  noon 
and  was  never  seen  or  heard  from  by  his  family  after- 
wards. The  last  known  of  him  was  two  or  three  hours 
after  he  left  home,  when  he  called  on  some  one  with 
whom  he  had  dealings.  Relatives  of  the  family  lived 
in  Chicago  and  the  vicinity  and  no  friend  or  relative 
whom  he  would  have  been  likely  to  visit  lived  else- 
where. The  only  indication  that  he  intended  to  go 
away  from  home  at  all  is  furnished  by  the  fact  that  he 
was  settling  with  his  creditors,  and  paying  his  benefit 
assessments  in  advance ;  but  he  was  not  dressed  as  he 
presumably  would  have  been  if  he  had  intended  an 
absence  of  a  few  days,  and  he  probably  had  no  consid- 
erable amount  of  money  with  him.  There  were  many 
people  interested  in  him  and  in  his  family,  and  intel- 
ligent, diligent  search  and  inquiry  seems  to  have  been 
promptly  and  persistently  made  without  producing 
any  clue  whatever,  or  disclosing  any  material  facts, 
other  than  those  above  stated,  to  show  where  he  was 
or  why  he  left  home.  Appellee  paid  the  benefit  assess- 
ments for  one  year,  or  until  and  including  November, 
1906,  when  she  was  notified  that  they  would  not  longer 
be  received.    The  assessment  for  each  month  was  pay- 
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able  on  or  before  tbe  last  day  of  the  month,  therefore 
this  assessment  was  payable  November  Ist,  within  a 
year  of  the  date  of  the  disappearance,  but  might  have 
been  deferred  until  November  30th,  which  was  a  year 
and  twenty-three  days  from  that  date.  Under  section 
9  of  the  by-laws  above  quoted,  Apitz  could  not  be 
suspended  before  November  7th,  and  it  is  not  claimed 
that  the  November  assessment  was  paid  after  that 
date. 

The  first  inquiry  is,  when  did  Apitz  diet  And  we 
are  of/  the  opinion  that  the  special  finding  of  the  jury 
that  he  died  within  a  year  from  the  date  of  his  dis- 
appearance cannot  be  sustained  by  the  admitted  facts. 
A  similar  question  was  before  this  court  in  Dickinson 
V.  Donovan,  160  111.  App.  195 ;  and  we  affirmed  a  decree 
which  rested  on  a  finding  that  a  person  who  had  dis- 
appeared died  before  the  expiration  of  the  seven-year 
period.  There  was  quite  as  much  reason  to  suppose 
that  he  died  during  the  first  part  of  that  period  in  the 
admitted  facts  of  that  case  as  there  is  in  this  case.  The 
Supreme  Court  reversed  the  judgment  of  this  court 
and  the  decree  of  the  Circuit  Court,  and  remanded  the 
cause  to  the  Circuit  Court  with  directions  to  proceed 
on  the  presumption  of  death  at  the  end  of  the  seven- 
year  period.  {Donovan  v.  Major,  253  HI.  179.)  The 
court  said :  *  *  The  presumption  of  fact  which  will  jus- 
tify the  conclusion  of  death  before  the  lapse  of  the  time 
required  for  the  legal  presumption  must  arise  from 
evidence  of  circumstances  tending  to  show  death.  That 
the  absentee  was  exposed  to  some  specific  peril ;  that  he 
sailed  in  a  vessel  which  had  never  been  heard  from, 
though  many  months  overdue ;  that  he  was  last  seen 
as  a  passenger  on  an  ocean  steamer  in  mid  ocean,  at 
night,  and  was  never  seen  or  heard  of  afterwards, 
though  diligent  search  was  made  the  next  morning ;  that 
he  made  threats  to  commit  suicide  prior  to  his  dis- 
appearance ;  that  the  condition  of  his  health  was  des- 
perate; that  he  was  afflicted  with  some  disease  likely 
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to  undermine  his  constitution. ' '  While  it  is  not  to  be 
presumed  that  the  court  named  all  the  conditions  that 
should  be  considered  in  determining  whether  death 
occnrred  before  the  expiration  of  the  seven-year 
period,  it  must  be  taken  as  expressing  a  class  of  evi- 
dence that  must  be  present  to  justify  such  a  conclusion, 
and  as  holding  that  a  finding  of  such  earlier  death  can- 
not be  supported  on  such  evidence  as  this  record  dis- 
closes. We  regard  this  case  as  controlling,  and  the 
reasons  and  authorities  so  fully  discussed  that  we  need 
not  refer  to  other  authorities. 

We  are  of  the  opinion  that  under  the  admitted  facts 
it  must  be  assumed  that  Apitz  died  November  7, 1912, 
seven  years  from  the  date  of  his  disappearance,  and  the 
case  cousidered  the  same  as  if  there  was  positive  evi- 
dence that  he  died  on  that  date.  The  trial  court  in- 
structed the  jury  that  if  Apitz  did  not  die  within  one 
year  from  the  date  of  his  disappearance  their  verdict 
should  be  for  the  defendant,  which  instruction  was  in 
our  opinion  correct  as  applied  to  the  admitted  facts. 
Apitz  disappeared  November  7,  1905,  and  stood 
suspended  after  November  7,  1906,  under  section  9  of 
the  by-laws;  therefore  there  can  be  no  recovery  in 
this  case  if  that  by-law  applies,  unless  it  be  held  that 
appellant  by  accepting  the  assessment  for  November, 
1906,  waived  its  provisions ;  and  we  are  of  the  opinion 
that  the  assessment  being  payable  before  the  expira- 
tion of  one  year,  appellant  did  not  by  accepting  it 
waive  any  of  its  rights  under  that  by-law. 

But  it  is  urged  that  the  by-law  does  not  apply  be- 
cause it  was  enacted  in  September,  1905,  several  years 
after  the  certificate  was  issued  to  Apitz.  His  contra'ct 
was  conditioned  upon  his  conforming  ^^  in  all  respects 
to  the  laws,  rules  and  usages  of  the  Order  now  in  force 
or  which  may  hereafter  be  adopted  by  the  same,*'  and 
provided  that  in  case  of  his  suspension  from  the  Order 
he  should  forfeit  the  rights  of  himself  and  his  family 
to  all  benefits  and  privileges  therein.    After  enacted 
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by-laws  bind  members  of  fraternal  benefit  societies 
when  the  contract  so  provides,  and  their  contracts  may 
be  changed  by  such  subsequent  by-laws.  Royal  Ar- 
canum  v.  McKnight,  238  111.  349,  and  cases  there  dted. 
We  see  no  reason  for  holding  the  by-law  unreasonable. 
A  subsequently  enacted  by-law  forfeiting  claims  for 
death  of  a  member  of  a  benefit  society  from  suicide 
was  held  binding  and  reasonable  in  Supreme  Lodge 
K.  of  P.  V.  Kutscher,  179  111.  340;  and  the  law  re- 
affirmed in  Murphy  v.  Nowak,  223  111.  301. 

Appellee  claims  the  court  erred  in  admitting  this 
by-law  in  evidence  over  her  objection,  but  no  cross- 
error  is  assigned.  Appellant  introduced  in  evidence 
a  printed,  pamphlet,  containing  this  by-law,  proved  to 
be  one  of  a  great  number  of  pamphlets  in  general  cir- 
culation among  its  members ;  and  also  made  proof  by 
the  certificate  of  its  secretary,  and  also  by  a  copy  exam- 
ined and  swAm  by  a  credible  witness,  in  attempted 
compliance  with  sections  15,  16  and  18  of  our  statute 
on  evidence  and  depositions  (J.  &  A.  ^^5532,  5533, 
5535). 

But  appellee  says  that  the  clause  in  the  application 
for  membership  binding  Apitz  by  after  enacted  by- 
laws must  be  read  in  connection  with  a  provision  in  the 
then  existing  by-laws,  that  the  by-laws  could  be 
amended  only  at  a  regular  meeting  of  the  Supreme 
Lodge  by  a  vote  of  two-thirds  of  its  members  present ; 
therefore  Apitz 's  contract  was  only  to  be  bound  by 
future  by-laws  enacted  in  tha^  manner,  i.  e.,  that  the 
contract  may  be  construed  to  give  appellant  authority 
to  repeal  existing  by-laws  or  enact  new  ones  affecting 
its  obligation  to  the  insured  as  it  existed  at  the  time 
of  the  contract,  but  that  it  cannot  be  construed  to 
authorize  appellant  to  change  a  by-law  providing  the 
manner  in  which  by-laws  are  to  be  enacted ;  that  this 
by-law  is  a  part  of  appellant's  defense  and  the  burden 
was  on  it  not  only  to  prove  its  enactment,  but  also  to 
prove  that  it  was  enacted  in  the  manner  provided  at 
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the  time  the  contract  was  made,  and  there  being  no 
evidence  that  it  was  passed  by  two-thirds  majority 
it  was  not  admissible  as  a  defense.  The  Appellate 
Court  of  the  Third  District  in  Supreme  Lodge  K.  of  P. 
V.  Kutscher,  72  HI.  App.  462,  rendered  a  decision  and 
used  language  in  deference  to  a  future  enacted  by-law 
that  lends  support  to  appellee's  contention  here.  But 
that  case  was  reversed  by  the  Supreme  Court  in 
Supreme  Lodge  K.  of  P.  v.  Kutscher,  179  HI.  340, 
before  cited,  and  it  was  there  held  that  a  benefit  soci- 
ety could  not  by  a  by-law  or  by  its  **  constitution,  * ' 
which  has  only  the  force  and  effect  of  a  by-law,  take 
away  the  inherent  power  to,  iii  the  future,  adopt  such 
other  by-laws  as  the  charter  permits.  We  think  it  fol- 
lows on  the  authority  of  that  case  and  the  authorities 
cited  by  that  court  in  its  opinion  that  the  contract  of  a 
member,  to  be  bound  by  future  enacted  by-laws,  means 
such  by-laws  as  may  be  legally  enacted,  whether  in  the 
manner  provided  at  the  date  of  his  membership  or  in 
some  other  legal  manner  thereafter  provided.  The 
court  did  not  err  in  admitting  the  by-laws  in  question 
in  evidence. 

But  if  the  law  should  be  as  appellee  contends,  still 
she  should  not  be  permitted  to  here  maintain  her  judg- 
ment merely  because  there  was  no  proof  offered  that 
the  by-law  in  question  was  passed  by  a  two-thirds  vote. 
That  question  was  not  raised  in  the  trial  court.  No 
objection  to  the  introduction  of  the  by-laws  in  evi- 
dence was  made  on  that  ground.  OflScers  and  records 
of  appellant  were  present  at  the  trial,  and  had  the 
question  been  raised  proof  could  have  been  readily 
produced,  if  the  trial  court  thought  it  necessary,  of  the 
maimer  in  which  the  by-law  was  enacted.  There  is 
nothing  in  the  record  to  indicate  any  change  in  the 
requirements  for  passing  valid  by-laws  after  the  date 
of  Apitz's  contract,  and  the  by-law  in  question  was 
quite  likely  passed  in  the  manner  then  required.  There 
are  always  certain  requisites  to  the  passing  of  a  valid 
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law,  by-law  or  mimicipal  ordinance,  but  preliminary 
proof  in  detail  that  they  were  observed  is  not  usually 
necessary  to  their  introduction  in  evidence 

Appellee  claims  that  appellant  is  a  Kentucky  cor- 
poration and  that  under  the  law  of  Kentucky  this 
by-law  is  void.  There  appears  to  haVe  been  an  organ- 
ization under  a  private  act  of  the  Legislature  of  Ken- 
tucky in  1878.  In  1885  a  charter  was  obtained  under 
the  laws  of  Missouri.  In  1891  (before  Apitz  became  a 
member),  a  charter  was  obtained  in  Indiana  and  the 
company  incorporated  in  Indiana  took  over  the  liabil- 
ities and  obligations  of  the  Kentucky  and  Missouri  cor- 
porations, and  is  the  corporation  that  issued  the  certif- 
icate in  question  to  Apitz,  and  the  one  doing  business 
in  Illinois  ever  since  that  time,  although  in  its  annual 
statement  to  the  Insurance  Superintendent  of  Illinois 
for  the  year  1912,  it  states,  by  inadvertance  or  other- 
wise, that  it  was  organized  under  the  laws  of  the  State 
of  Kentucky. 

We  are  of  the  opinion  that  the  substantial  error  in 
the  trial  was  in  submitting  the  question  of  the  time  of 
the  death  of  Apitz  to  the  jury ;  that  under  the  admitted 
facts  he  died  at  the  end  of  seven  years  from  the  date 
of  his  disappearance,  and  under  section  9  of  the  by- 
laws of  appellant  recovery  was  precluded. 

Appellant  also  urges  that  the  court  erred  in  refus- 
ing to  enter  judgment  for  the  defendant  on  the  special 
verdict  under  section  3  of  its  by-laws,  above  quoted, 
limiting  the  time  in  which  action  can  be  brought  to  one 
year  from  the  date  of  death;  and  appellee  answers 
that  appellant  by  enacting  section  9  of  its  by-laws,  and 
receiving  assessments  for  one  year  after  the  date  of 
disappearance,  waived  the  provisions  of  section  3, 
because  it  received  assessments  after  the  death  of  the 
member  if  he  died  within  a  year,  as  the  jury  f  otmd  he 
did ;  and  that  appellant  had  knowledge  when  it  received 
the  assessment  of  the  fact  of  his  disappearance.  We 
do  not  see  how  such  a  construction  can  be  reasonably 
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adopted.  The  beneficiary  was  under  no  obligation  to 
continue  the  payment  of  assessments,  bnt  was  given 
the  option  to  do  so  for  one  year  and  prevent  for  that 
period  of  time  the  suspension  of  the  member  for  non- 
payment of  dues,  at  the  risk  of  losing  the  amount  so 
paid  if  the  member  was  not  found  within  that  year. 

Holding  as  we  do  that,  there  can  be  no  recovery 
under  the  admitted  facts,  the  judgment  is  reversed. 

Reversed  with  finding  of  facts. 

Binding  of  facts.  We  find  from  the  evidence  tiiat 
August  F.  Apitz  died  November  7,  1912;  that  under 
the  by-laws  of  appellant  to  which  the  certificate  here 
sued  on  was  subject,  he  stood  suspended  November  7, 
1906;  and  that  appellee  has  no  cause  of  action  upon 
said  certificate. 


Edward  Donbet  et  aL,  Appellees,  v.  Peter  Donbet, 

Appellant. 

Oen.  No.  6,040. 

L  EnoppKL,  §  66* — when* minor  heirs  not  estopped  1>v  act  of 
administrator  prom  insisting  that  land  received  hy  heir  was  as  an 
advancement.  In  an  action  by  administrators  to  recover  from  a  son 
of  intestate  the  yalne  of  land  transferred  to  him  by  intestate  in  his 
lifetime,  snch  valne  being  expressed  in  the  deed,  under  a  written 
agreement  whereby  he  agreed  that  snch  amount  should  be  regarded 
u  an  advancement,  and  should  be  deducted  from  his  distributive 
share  of  intestate's  estate,  and  where  the  trial  court  required  plaln- 
tUb  to  ^ect  on  what  ground  they  would  proceed,  as  between  the 
theory  of  an  advancement  and  that  of  a  debt  due  to  the  estate,  minor 
heirs  of  intestate,  parties  to  the  proceeding,  held  not  bound  by  such 
election  nor  precluded  thereby  from  insisting  on  their  demand  that 
the  amount  received  by  defendant  should  be  deducted  from  his 
distributive  share  of  the  estate. 

2.  Judgment,  §  482* — when  judgment  in  action  of  partition  not 
res  judicata  as  to  distributees  making  claim  for  an  advancement  made 
to  hekr.    Sections  4-7  of  the  Descent  Act  (J.  &  A.  f  14206-4208), 

*8m  nUiMU  Notes  DlsMt,  Vols.  XI  to  XV,  and  CnmiilattTs  Qosrterljr,  same 
tsple  sad  ssetton  number. 
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relating  to  advancements,  make  no  each  distinction  between  advance- 
ments made  in  land  and  those  made  in  personalty  as  to  estop  admin- 
istrators and  distributees  from  making  claim  in  the  Probate  Goort 
to  recover  the  amount  of  an  advancem^t  in  land,  the  value  of  which 
is  expressed  in  the  deed,  nor  is  such  action  res  adjudicata  by  reason 
of  the  fact  that  owing  to  such  a  distinction  the  question  of  such 
advancement  should  have  been  determined  in  a  partition  proceeding 
to  which  plaintiffs  were  parties,  but  in  which  such  question  was  not 
decided. 

3.  Advancements,  §  13* — when  immaterial  whether  contract  pro- 
vides lor  advancement  or  debt.  In  an  action  by  administrators  to 
recover  on  a  written  contract  whereby,  in  consideration  of  the 
transfer  of  land  to  defendant  by  intestate  in  his  lifetime,  defendant 
agreed  that  the  amount  expressed  in  the  deed  as  the  value  of  the  land 
transferred  should  be  deemed  an  advancement,  and  such  amount 
deducted  from  defendant's  share  in  intestate's  estate,  it  is  immaterial 
whether  the  claim  sought  to  be  enforced  be  deemed  an  advancement 
or  as  a  debt  due  the  estate,  as  the  result  is  the  same  in  either  case. 

4.  Advancements,  §  13* — what  power  father  has  to  contract  with 
child  regarding  inheritance.  Although  section  7  of  the  Descent  Act 
(J.  &  A.  f  4^)  provides  that  no  gift  or  grant  shall  be  deemed  an 
advancement  unless  so  expressed  or  charged  in  writing,  there  is 
nothing  in  this  provision  or  in  any  other  provision  of  law  applied 
to  advancements  which  prevents  a  father  from  contracting  with  a 
scm  in  regard  to  the  son's  inheritance. 

5.  Advancements,  §  13* — power  of  heir  to  make  contract  with 
ancestor  regarding  distributive  share.  An  heir  or  distributee  may 
make  a  valid  and  enforceable  contract  with  an  ancestor  as  to  the 
participation  of  such  heir  or  distributee  in  the  estate  of  the  ancestor. 

6u  Advancements,  §  13* — what  are  proper  subjects  of  contract. 
Estates  in  expectancy  are  proper  subjects  of  contract,  and  sudi 
contracts,  as  well  as  contracts  between  parent  and  child  as  to  the 
expectancy  of  the  child  in  the  estate  of  the  parent,  will  be  enforced. 

7.  Advancements,  §  11* — what  is  effect  of  contract  for  an  advance- 
ment. Where  a  son  receives  from  a  father  a  parcel  of  land  of  a 
value  named  in  the  deed,  on  the  agreement  that  the  gift  shall  be 
deemed  an  advancement,  and  the  amount  named  in  the  deed  deducted 
from  the  son's  distributive  share  in  the  father's  estate,  such  con- 
tract is  valid,  and  is  based  on  a  valid  consideration  and  fixes  the 
rights  of  such  son,  and  the  theory  of  advancements  does  not  operate 
either  to  relieve  the  administrators  of  such  father  from  enforcing 
the  contract,  or  to  enable  the  son  to  prevent  its  enforcement 

8.  Advancements,  §  15* — when  contract  between  intestate  and 
son  construed  to  give  Probate  Court  jurisdiction.    Where  a  contract 
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betweoi  an  intestate  and  bis  son  wbereby  tbe  son  received  from 
intestate  a  transfer  of  land,  tbe  value  of  wbicb  was  expressed  in 
tbe  deed,  and  wbicb  contract  provided  tbat  tbe  amount  so  expressed 
should  be  deemed  an  advancement  and  sbould  be  deducted  from  tbe 
"distributive  sbare^'  of  sucb  son  in  intestate's  estate,  sucb  a  con- 
tract can  bave  no  otber  meaning  tban  tbat  tbe  matter  sbould  be 
adjusted  in  tbe  Probate  Court  wbicb  bas  Jurisdiction,  ordinarily 
exdusiye,  of  tlie  distribution  of  personal  estates,  and  not  in  cban- 
eery  proceedings  to  wbicb  beirs,  as  sucb,  must  ordinarily  resort  to 
adjust  tbeir  differences. 

9.  ESlection  or  bemedies,  §  11* — when  election  of  wrong  remedy 
by  adminiatrator  not  fatal.  In  an  action  by  administrators  to 
recover  tbe  amount  of  an  advancement  to  a  son  of  intestate,  wbere 
cm  tbe  trial  in  tbe  Circuit  Court  of  an  appeal  from  tbe  County 
Court  plaintiffs  were  required  to  elect  on  wbat  ground  tbey  would 
proceed,  as  between  tbe  tbeory  of  an  advancement  and  tbat  of  a 
debt  due  tbe  estate,  tbe  demand  sougbt  to  be  enforced  does  not  fail 
if  plaintiffs  made  a  mistake  in  making  sucb  election,  since  tbe 
Circuit  Court,  in  trying  tbe  appeal,  was  sitting  witb  substantially 
tbe  same  Jurisdiction  as ^  tbe  Probate  Court,  and  as  in  sucb  cases 
it  is  not  tbe  policy  of  tbe  law  to  embarrass  trials  witb  tecbnical 
pleadings,  so  tbat  if  correct  conclusions  were  arrived  at  on  competent 
evidence.  It  is  unimportant  wbetber  eitber  litigant  or  court  were 
accurate  in  tbe  reasoning  wbicb  led  to  sucb  conclusion. 

10.  IRFAKTS,  §25* — when  minora  entitled  to  protection  of  court, 
Wbere  tlie  rigbts  of  minors  are  involved  as  parties  to  an  action, 
Bocb  rigbts  must  be  protected  altbougb  tecbnical  pleadings  are 
required  in  tbe  form  of  action  brougbt,  and  altbougb  if  sucb  minors 
were  adults,  tbey  could  bave  no  relief  owing  to  defects  in  sucb 
pleadings. 

11.  New  tbial^  §  5* — when  should  he  granted.  A  new  trial  sbould 
be  granted  wbere  it  appears  tbat  a  party  bas  been  deprived  of  a 
Jury  trial  by  some  mistake  in  tbe  trial  of  a  case  arising  from  a 
wrong  tbeory,  or  wbere  sucb  party  by  reason  of  sucb  mistake  bas 
be»i  put  to  disadvantage  in  tbe  introduction  of  evidence. 

12.  JuBY,  §  10* — when  administrator  not  entitled  to  jury  trial  on 
appeal  from  Probate  Court,  No  party  to  a  proceeding  brougbt  In 
the  Probate  Court  is  entitled  to  a  Jury  trial  in  tbe  Circuit  Court  on 
appeal  from  tbe  decree  of  tbe  Probate  Court 

18.  New  tbial,  {  6* — wJien  sfumld  not  be  granted.  In  an  action 
orlgbmlly  commenced  in  tbe  Probate  Court  by  administrators  to 
recover  from  a  son  of  intestate  tbe  value  of  certain  land  transferred 
to  sucb  son,  sucb  value  being  expressed  in  tbe  deed,  under  an  agree- 
ment that  It  sbould  be  deemed  an  advancement  in  tbe  amount  named 
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In  such  deed,  which  amonnt  should  be  deducted  from  defradanfs 
distributive  share  in  intestate's  estate,  and  which  action  was  sob- 
seqn^tly  tried  on  appeal  in  the  Circuit  Court,  the  question  to  be 
determined  by  the  Probate  Court  in  the  first  Instance,  and  by  the 
Circuit  Court  on  appeal,  was  whether  defendant's  distributiye  share 
should  be  diminished  by  the  amount  agreed  upon  in  the  contract, 
and  any  defense  to  such  contract  should  have  been  made  at  the 
hearing,  and  a  new  trial  should  not  be  granted,  notwithstanding  the 
fact  that  the  Circuit  Court  required  plaintiffs  to  elect  on  what 
ground  they  would  proceed,  as  between  the  theory  of  an  advance- 
ment or  of  a  debt  due  the  estate,  and  plaintiffs  may  have  made  a 
wrong  election  as  between  the  two  theories. 

14.  PBOoucnoN  OF  BOOKS  AND  PAPEB8,  §  5* — When  production  of 
copy  of  instrument  sued  on  may  he  required.  In  an  action  grounded 
on  a  written  instrument,  defendant  has  the  right  either  to  call  f6r 
a  copy  of  the  instrument  sued  on  before  the  trial,  or  if  on  the  proof 
of  the  document  it  appears  to  defendant  that  his  defense  called  for 
proceedings  and  evidence  differing  from  those  before  supposed 
necessary,  defendant  may  ask  for  time  and  opportunity  to  present 
such  defense. 

15.  ExxcxTTOBS  AND  ADMINI8TBAT0B8,  §496* — When  evidence  to 
ihow  signing  of  contract.  In  an  action  by  administrators  to  enforce 
a  written  obligation  alleged  to  have  been  signed  by  defendant 
wherein  defendant,  in  consideration  of  a  transfer  of  certain  land 
by  intestate  agreed  that  the  amount  expressed  in  the  deed  to  be 
the  value  of  the  land  transferred  should  be  deemed  an  advancement 
and  deducted  from  def^dant*s  distributive  share  of  intestate's 
estate,  a  finding  that  defendant  signed  the  writing  held  not  erroneous, 
although  the  original  writing  sued  on  was  lost  and  not  produced  at 
the  trial,  it  appearing  that  after  the  death  of  intestate  defendant 
admitted  he  owed  the  estate  the  amount  sued  for,  and  had  signed 
and  delivered  to  intestate  in  his  lifetime  a  writing  exactly  like 
that  given  by  a  brother  to  intestate  in  a  similar  transaction,  exoefit 
that  the  amount  named  in  the  deed  as  the  value  of  the  land  trans- 
ferred was  differ^it  from  that  named  in  the  deed  to  such  brother, 
from  which  writing  given  by  such  brother  the  contents  of  the 
writing  signed  by  defendant  was  ascertained. 

16.  WiTNKssES,  §  132* — when  party  defendant  not  compeient  to 
deny  signature  of  contract  with  decedent.  In  an  action  by  adndn- 
Istraton  to  recover  a  sum  alleged  to  be  due  to  intestate's  estate 
from  defendant  arising  out  of  a  written  contract  made  with  defend- 
ant in  his  lifetime,  the  exclusion  of  defendant's  testimony  in  his 
own  btiialf  that  he  never  signed  the  contract  sued  upon  held  not 
erroneous,  d^endant  not  being  a  competent  witness  in  his  own 
bdialf  as  to  transactions  with  intestate  before  intestate's  death. 
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17.  EviDENOB,  §44* — when  no  pretumption  of  release  because 
ohUgation  not  found.  Where  a  fother  enters  into  a  written  contract 
in  Mb  lifetime  with  a  son  which  Imposes  a  bnrden  on  the  son,  the 
fact  that  the  writing  evidencing  the  obligation  was  not  found  among 
the  father's  papers  at  his  death  raises  no  presumption  that  deceased 
destroyed  the  writing  with  Intention  to  release  the  son  from  the 
obligation  imposed  by  the  writing,  although  the  father  is  shown  to 
have  destroyed  a  will  he  once  made,  and  dies  intestate,  nor  will  the 
loss  of  such  a  writing  or  the  failure  to  account  for  such  loss  work 
a  release  of  such  obligation. 

18.  Appeal  and  ebbob,  §1488* — when  admission  of  incompetent 
testimony  not  error.  A  court  trying  a  case  without  a  jury  can 
hardly  err  in  the  admission  of  incompetent  testimony. 

19.  EiTiDENCB,  §125* — when  secondary  evidence  admissible.  In 
an  action  grounded  on  a  written  instrument  where  it  is  conceded 
that  the  writing  sued  on  is  not  in  existence,  secondary  evidence 
thereof  is  competent. 

20.  Appeal  and  ebbob,  §1240* — when  party  cannot  complain  of 
unnecessary  written  pleadinffs.  In  an  action  where  written  plead- 
ings are  not  required,  a  party  cannot  be  said  to  have  been  prejudiced 
by  unnecessary  written  pleadings  where  such  party  was  ^mainly 
responsible  for  getting  such  pleadings  into  the  case. 

An>eal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  N.  B. 
WoBTHiNOTON,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Affirmed.  Opinion  filed  October  20,  1915.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

JuDSON  Starr,  for  appellant. 

Glen  Cameron,  Sheen  &  Galbraith  and  Dan  B. 
Shbbn,  for  appellees. 

Mb.  JnsnoE  Carnes  delivered  the  opinion  of  the 
court 

Joseph  Doubety  the  owner  of  a  large  real  and  per- 
sonal estate  on  April  2, 1888,  executed  a  warranty  deed 
in  the  usual  form  (his  wife  joining  therein),  of  an 
eighty-acre  tract  of  land  to  his  son  Peter  Doubet,  the 
appellant,  for  an  expressed  consideration  of  $4,500, 

"and  other  good  and  valuable  considerations,*'  the 

—— ■  — 
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receipt  of  which,  though  no  money  was  paid,  was  in  the 
deed  acknowledged.  Following  a  form  he  had  used 
with  another  son,  it  is  claimed  he  took  from  Peter  a 
writing  as  follows : 

**  Received  of  my  father,  Joseph  Doubet,  the  sum 
of  Four  Thousand  Five  Hundred  ($4,500)  Dollars  as 
an  advancement  on  my  share  of  his  estate,  and  I  hereby 
agree  that  in  settlement  of  his  estate  by  an  adminis- 
trator or  executor  the  said  sum  of  Four  Thousand 
Five  Hundred  ($4,500)  Dollars  shall  be  by  him 
charged  against  me  as  such  advancement  and  said 
amount  shall  be  deducted  from  my  distributive  share, 
but  no  interest  shall  be  counted  thereon. 

(Signed)  Peter  Doubef 
This  deed  was  kept  in  the  grantor's  possession  for 
some  time,  but  was  delivered  and  recorded  before  his 
death.  Peter  was  in  possession  of  the  land  at  and 
before  the  time  of  making  the  deed,  and  always  re- 
mained in  possession.  No  question  arises  here  of  the 
validity  of  the  deed,  or  of  its  delivery  in  the  lifetime 
of  the  grantor. 

Joseph  Doubet  died  intestate  December  19, 1909,  and 
administration  of  his  estate  is  pending  in  the  Probate 
Court  of  Peoria  county.  In  a  final  report  filed  in  De- 
cember, 1911,  his  administrators,  Edward  Doubet  and 
Ida  Mitchell,  the  appellees,  inserted  the  following 
item: 

**  Items  of  receipts.  Amount  advanced  to  Peter 
Doubet  for  land  conveyed  by  Joseph  Doubet  to  said 
Peter  Doubet,  or  to  amount  owed  by  said  Peter  Doubet 
to  Joseph  Doubet  for  land  conveyed  by  Joseph  Doubet 
to   said   Peter   Doubet  in   lifetime   of   said   Joseph 

Doubet $4,500.00. 

**  12/18/11.  Peter  Doubet  owes  to  the  estate  of  said 
Joseph  Doubet  the  sum  of  $2,739.40  after  allowing  him 
his  full  share  of  said  estate,  which  amount  the  Adms. 
of  said  estate  ask  the  court  to  order  said  Peter  Doubet 
to  pay  back.  ^^ 
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The  distributees  of  the  estate  were  duly  notified,  and 
appellant  appeared  in  the  Probate  Court  and  contested 
that  item  of  the  report.  The  matter  was  heard,  and 
the  court  found  that  Peter  Doubet  had  received  from 
the  administrators  in  cash,  on  his  distributive  share, 
$6,500,  and  had  filed  a  refunding  bond  conditioned  that 
he  would  refund  to  the  estate  any  portion  thereof  to 
which  he  was  not  entitled,  or  that  would  be  needed  for 
the  proper  settlement  of  the  estate ;  that  he  is  indebted 
to  the  estate  in  the  sum  of  $4,500,  as  set  forth  in  the 
report.  And  ordered  that  he  pay  to  the  administrators 
the  difference  between  that  sum  and  his  final  distribu- 
tive share  of  said  estate,  and  approved  the  report. 

Appellant  appealed  to  the  Circuit  Court  where  the 
parties  appeared.  Some  of  the  distributees  were 
minors  and  appeared  by  guardian  ad  litem.  The  ad- 
ministrators filed  what  is  called  a  bill  of  particulars  as 
follows : 

"Peter  Doubet 

To  Estate  of  Joseph  Doubet,  deceased. 
"To  advancement  of  the  East  Half  of  the  Southwest 
Quarter  of  Section  12  in  Logan  Township,  Peoria 
County,  Illinois,  at  the  fixed  and  agreed  valuation 

of $4,500.00 

"As  per  written  instrument  signed  by  said  Peter 
Doubet  and  dated  on  or  about  April  2, 1888,  and  by  said 
Peter  Doubet  delivered  to  said  Joseph  Doubet,  de- 
ceased. 

"Peter  Doubet 

To  Estate  of  Joseph  Doubet,  Dr. 

"12/9/07.  To  amount  due  from  Peter  Doubet  to 
Joseph  Doubet  for  the  East  Half  of  the  Southwest 
Quarter  of  Section  12  in  Logan  Township,  Peoria 

County,  IlUnois $4,500.00." 

There  was  much  pleading  and  much  contest  about 
the  pleadings,  though  this  is  a  statutory  proceeding,  in 
which  written  pleadings  are  not  required.    The  court 
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at  the  instance  of  appellant  compelled  the  adminis- 
trators to  elect  and  say  whether  they  were  proceeding 
on  the  theory  of  an  advancement  to  Peter  Donbet,  or  a 
debt  due  from  him  to  the  estate,  and  they  said  they 
would  proceed  on  the  theory  of  an  advancement  The 
court  heard  much  evidence  as  to  the  transaction,  the 
guardian  ad  litem  protesting  that  the  minors  were 
entitled,  as  distributees,  to  demand  that  any  debt  from 
appellant  to  the  estate  should  be  deducted  from  his 
distributive  share,  and  were  not  at  all  precluded  from 
insisting  on  their  demand  by  any  mistake  of  the  admin- 
istrators in  naming  the  transaction  from  which  the 
indebtedness  arose ;  and  in  this  contention  he  was  right. 

Among  other  things,  in  support  of  his  objection  to 
this  item  of  the  report,  appellant  claimed  that  the 
whole  question  was  res  adjudicata  by  reason  of  a  par- 
tition proceeding  wherein  the  heirs,  who  were  the  same 
persons  as  the  distributees  appearing  in  this  case,  had 
procured  the  sale  of  the  real  estate  of  which  Joseph 
Doubet  died  seized,  and  the  distribution  of  the  proceeds 
among  them.  The  eighty  acres  here  in  question  were 
not  sought  to  be  partitioned,  but  it  is  assumed  that  any 
question  of  advancement  of  that  eighty  acres  should 
have  been  determined  in  that  partition  proceeding.  The 
cause  was  referred  to  the  master  in  chancery  to  take 
testimony  and  report  his  conclusions  of  law  and  fact  on 
this  question  of  res  adjudicata,  which  he  did,  report- 
ing that  the  matters  here  in  question  were  not  passed 
upon  or  necessarily  involved,  in  the  partition  proceed- 
ings ;  that  the  advancement  alleged  was  to  be  adjusted 
in  money  upon  the  settlement  of  the  estate;  that  the 
personal  estate  has  been  at  all  times  sufficient  to  enable 
the  Probate  Court  to  adjust  that  matter  between  the 
distributees ;  that  there  was  no  reason  for  the  court's 
adjusting  that  matter  in  the  partition  proceeding,  and 
it  did  not  in  fact  assume  to  take  jurisdiction  of  the 
question,  and  that  the  objection  of  res  adjudicata  is 
not  well  taken.   The  question  whether  there  was  in  fact 
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an  advancement,  or  debt,  was  not  submitted  to  or 
passed  upon  by  the  master. 

The  chancellor,  after  hearing  much  evidence,  entered 
an  order  finding  that  the  order  of  the  Probate  Court, 
'^from  which  IMs  appeal  is  taken,  should  be  and  is 
hereby  confirmed,  and  the  final  report  of  said  admin- 
istrators made  therein,  should  be  and  hereby  is 
affirmed.  The  court  further  finds  that  the  sum  of 
$4,500.00  objected  to  by  Peter  Doubet  herein,  was  and 
is  a  proper  charge  against  his  share  of  the  estate  of 
Joseph  Doubet,  deceased,  and  a  proper  credit  in  favor 
of  said  estate,  in  said  final  report,  as  shown  herein,  as 
filed  and  approved  by  said  estate,  and  in  the  judgment 
of  the  court  the  said  $4,500.00  was  in  the  nature  of  an 
advancement  made  by  deed  by  Joseph  Doubet,  the 
father  of  said  Peter  Doubet,  many  years  before  his 
death,  to  said  Peter  Doubet,  of  80  acres  of  land,  at  a 
fixed  valuation  of  $4,500.00  and  was  so  received  as  an 
advancement  of  such  valuation  by  said  Peter  Doubet, 
and  has  been  so  held  and  enjoyed  by  him  ever  since.'' 
And  certified  the  findings  to  the  Probate  Court  for  fur- 
ther proceedings,  from  which  order  this  appeal  is  pros- 
ecuted. 

Appellant  presents  an  exhaustive  brief  on  the  law  of 
advancement,  claiming  that  our  statute  (sections  4  to  7 
of  the  Descent  Act,  J.  &  A.  Stats.,  vol.  2,  ^4205  et  seq.) 
80  distinguishes  between  advancements  in  land  and  in 
personalty  that  the  distinction  must  be  observed  in 
settlement  of  estates,  and  an  advancement  in  land 
adjusted  in  the  partition  of  real  estate  or  other  pro- 
ceedings in  which  the  heirs  as  distinguished  from  the 
distributees  are  parties ;  and  if  the  heir  receiving  the 
advancement  has  sufficient  interest  in  the  remaining 
real  estate  to  enable  a  court  of  chancery  in  a  partition 
proceeding  to  adjust  the  matter  there,  it  must  be  done ; 
and  a  failure  to  procure  that  action  of  the  court  in  a 
partition  proceeding  estops  the  heirs,  as  distributees, 
from  asking  an  adjustment  in  the  settlement  of  the 
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personal  estate  in  the  Probate  Court.  There  had  been 
a  partition  proceeding,  and  appellant's  share  of  the 
proceeds  of  that  was  sufficient  to  meet  the  demand 
upon  him,  therefore  appellant  says :  **It  is  res  ad  judi- 
cata whether  we  consider  it  as  a  case  of  mistaken 
defense  or  whether  we  consider  it  as  a  case  where  a 
defense  might  have  been  made  and  was  not  made. ' '  He 
also  says  the  question  is  undetermined  in  this  State 
and  asks  us  to  construe  the  statute.  It  appears  that 
certain  of  the  heirs  filed  a  cross-bill,  claiming  that 
there  had  been  advancements  to  Peter  and  other  chil- 
dren and  asking  relief,  and  that  the  cross-bill  was 
dismissed  by  the  court  without  prejudice;  and  that 
they  then  filed  an  original  bill  concerning  these  matters 
to  which  a  demurrer  was  sustained  and  the  bill  dis- 
missed without  prejudice,  and  that  decree  affirmed  on 
appeal  to  this  court  in  Falor  v.  Doubet,  164  HI.  App. 
433.  It  is  contended  that  the  subject-matter  here  now 
is  an  advancement  in  land,  and,  because  of  something 
in  those  partition  proceedings,  the  administrator  and 
distributees  are  estopped  from  making  this  claim  in 
the  Probate  Court.  We  do  not  see  any  good  ground 
for  this  contention,  and  we  are  unable  to  see  the  appU- 
cation  of  the  great  number  of  decisions  of  this  and 
other  jurisdictions  cited  by  appellant  on  the  law  gov- 
erning advancements.  It  does  not  seem  to  us  very 
important  whether  the  transaction  in  question  here  is 
or  is  not  an  advancement  in  land.  Appellant  in  one 
part  of  his  brief  argues  that  it  was  not  an  advance- 
ment, and  that  the  evidence  relied  on  by  appellees,  in- 
cluding the  deed,  shows  it  was  not  an  advancement,  but 
if  any  obligation  it  was  a  debt.  We  are  inclined  to  that 
view  of  the  situation,  but  do  not  so  hold  because  in  our 
opinion  whatever  may  be  the  name  of  the  transaction 
the  same  result  is  reached.  It  is  true  that  under  our 
statute  no  grant  is  deemed  an  advancement  unless  so 
expressed  or  charged  in  writing  by  the  intestate,  or  so 
acknowledged  by  the  child,  and  questions  often  arise 
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as  to  what  writing  is  sufficient.    But  there  is  nothing 
in  this  provision  of  law,  or  any  other  provision  applied 
to  advancements,  that  prevents  a  father  from  contract- 
ing with  his  son  in  relation  to  his  inheritance.    It  is  a 
general  rule  that  an  heir  or  distributee  may  make  a 
valid  enforceable  contract  with  an  ancestor  as  to  his 
participation  in  the  estate.    14  Cyc.  91.    The  courts  of 
this  State  have  always  been  liberal  in  holding  that 
estates  in  expectancy  are  appropriate  subjects  of  con- 
tract, and  in  enforcing  such  contracts,  and  contracts 
between  parent  and  child  as  to  the  expectancy  of  the 
child  in  the  parent's  estate.    Bolin  v.  Bolin,  245  111. 
613,  and  earlier  Illinois  cases  there  cited.    The  rights 
of  appellant  are  fixed  by  the  contract  he  signed,  in 
which  he  agreed  that  the  personal  representative  (ad- 
ministrator or  executor)  of  his  father  in  the  settlement 
of  the  estate  should  charge  him  $4,500,  and  deduct  it 
from  his  distributive  share  of  the  estate.    This  was  a 
valid  agreement  based  on  a  valuable  consideration,  and 
we  fail  to  see  anything  in  the  doctrine  of  advancements 
that  relieves  the  administrators  of  the  duty  of  doing 
exactly  what  appellant  contracted  they  should  do,  or 
that  enables  appellant  to  prevent  their  doing  it.    We 
do  not  see  how  the  heirs,  as  such,  in  chancery  proceed- 
ings, to  which  they  must  ordinarily  resort  to  adjust 
their  differences,  could  well  call  upon  appellant  to  set- 
tle the  matter  that  he  had  expressly  contracted  should 
be  adjusted  in  the    idministration  of  the  personal 
estate;  and  his  contract  that  $4,500  should  be  taken 
from  his  share  as  distributee  can  have  no  other  mean- 
ing than  that  the  matter  should  be  adjusted  in  the  Pro- 
bate Court  which  has  jurisdiction,  and  ordinarily  exclu- 
sive jurisdiction,  of  the  distribution  of  personal  estates. 
In  affirming  the  decree  dismissing  the  bill  in  Falor  v. 
Douhet,  supra,  this  court,  among  other  reasons,  stated 
that  the  matter  could  be  adjusted  in  the  Probate  Court, 
and  it  is  much  clearer  that  it  can  and  must  be  there 
adjusted  on  the  facts  presented  by  this  record  than  it 
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was  on  the  facts  alleged  in  the  bill  which  the  court  was 
then  considering. 

But  it  is  assumed  by  appellant,  and  argued  with 
great  confidence,  that  when  he  succeeded  on  the  trial  in 
the  Circuit  Court  in  getting  the  administrators  to  name 
their  claim,  and  state  their  reasons  for  asking  a  deduc- 
tion from  his  distributive  share,  that  their  demand 
failed  if  they  made  a  mistake  in  so  doing.  We  do  not 
take  that  view  of  the  case.  The  Circuit  Court  was  sit- 
ting with  substantially  the  same  powers  and  duties  as 
was  the  Probate  Court  in  hearing  the  matter.  It  is  not 
the  policy  of  the  law  to  embarrass  such  trials  with  tech- 
nical pleadings.  The  hearing  is  before  the  court  with- 
out a  jury,  and  the  purpose  of  the  trial  is  to  arrive  at 
correct  conclusions  and  results.  If  such  results  are 
reached  on  competent  evidence,  it  is  not  important 
whether  either  the  litigant  or  the  court  was  accurate 
in  the  process  of  reasoning  leading  to  the  conclusion. 
Even  where  technical  pleadings  are  required,  the 
rights  of  minors,  parties  to  the  suit,  should  be  pro- 
tected, even  though  they  could  not  have  relief,  if  adults, 
because  of  some  defect  in  the  pleadings.  Stark  v. 
Brown,  101  111.  395 ;  Mason  v.  Truitt,  257  111.  18. 

It  may  well  be,  if,  because  of  some  mistake  in  the 
trial  of  a  case  arising  from  a  wrong  theory,  a  party  is 
deprived  of  the  right  of  trial  by  jury,  or  put  to  a  dis- 
advantage in  introduction  of  evidence,  that  he  should 
be  allowed  another  trial.  But  whether  the  name  of 
the  claim  here  is  advancement  or  debt,  appellant  was 
not  entitled  to  a  jury  trial,  Heward  v.  Slagle,  52  HL 
336 ;  MaHin  v.  Martin,  170  HI.  18 ;  Maynard  v.  Rich- 
ards, 166  lU.  466 ;  Coffey  v.  Coffey,  179  HI.  283.  It  was 
the  duty  of  the  Probate  Court  in  the  first  instance,  and 
of  the  Circuit  Court  on  appeal  to,  without  a  jury,  deter- 
mine whether  there  should  be  a  deduction  from  appel- 
lant's distributive  share  of  the  estate.  No  question  is 
raised  here  of  the  action  of  the  court  in  referring  one 
question  in  the  case  to  the  master  in  chancery,  and  we 
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have  considered  the  case  on  the  evidence,  which  was  all 
before  the  court,  without  considering  what,  if  any, 
effect  the  findings  of  the  master  should  have  in  a  trial 
of  this  kind.  The  question  was  whether  appellant's 
distributive  share  should  be  diminished  by  the  amount 
agreed  in  his  contract,  and  if  there  was  any  defense  it 
should  have  been  made  on  the  hearing,  whether  the 
theory  of  the  administrators  as  to  the  name  of  their 
claim  was  right  or  wrong.  The  bill  of  particulars  on 
which  the  Circuit  Court  tried  the  case,  and  that  part  of 
it  on  which  appellant  relies  in  saying  he  was  defending 
only  an  advancement  in  land,  stated  that  it  was,  as  per 
written  instrument,  signed  by  said  Peter  Doubet  and 
delivered  by  him  to  his  father.  He  had  the  right  to  call 
for  a  copy  of  the  instrument  before  entering  on  the 
trial,  and  though  the  instrument  itself  was  lost,  the 
administrators  had  knowledge  of  its  contents  and  could 
have  furnished  a  copy.  Appellant,  failing  to  do  this, 
could  when  the  instrument  was  proven,  if  in  his  opin- 
ion a  defense  to  his  promise  there  made  called  for  dif- 
ferent proceedings  and  evidence  from  what  he  before 
supposed  necessary,  have  asked  an  opportunity,  and 
time,  to  present  such  defense,  which  would  no  doubt 
have  been  granted.  But  he  did  neither.  It  is  argued 
by  appellant  that  it  was  not  proven  that  he  signed 
the  writing  in  question.  The  testimony  offered  by 
appellee  showed  that  appellant  after  the  death  of  his 
father  admitted  that  he  owed  the  estate  $4,500  on 
account  of  this  transaction;  that  he  had  signed  and 
given  his  father  a  writing  exactly  like  the  one  his 
brother  Joe  gave  his  father,  except  the  amount  in  his 
(appellant's)  was  $4,500  and  in  Joe's  it  was  $4,000. 
This  is  the  statement  from  which  the  contents  of  the 
writing  is  found.  The  paper  signed  by  appellant  was 
not  discovered  after  the  death  of  the  father.  That  it 
had  not  been  paid  or  settled  in  his  lifetime  is  shown  by 
appellant's  statement  after  his  death  that  he  still  owed 
that  amount.   But  it  is  argued  that  the  record  does  not 
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sustain  the  finding  that  appellant  made  those  admis- 
sions; that  the  evidence  of  them  is  contradictory,  in 
conflict  with  pleadings  of  the  witnesses  as  parties  to 
the  prior  suits  mentioned,  and  for  oth^r  reasons  should 
not  he  believed ;  and  that  the  court  erred  in  not  per- 
mitting appellant  to  testify  that  he  signed  no  such 
paper  when  his  deed  was  delivered.  ' 

We  are  satisfied  from  a  reading  of  the  record  that 
the  court  did  not  err  in  finding  that  the  writing  was 
signed  by  appellant.  We  see  no  room  for  contention 
that  appellant  was  a  competent  witness  in  his  own  be- 
half as  to  the  transaction  in  the  lifetime  of  his  father. 
Appellant  argues  that  the  fact  that  the  paper  was  not 
found  among  the  papers  of  deceased  gives  rise  to  the 
presumption  that  deceased  in  his  lifetime  destroyed 
it,  and  urges  the  fact  that  he  is  shown  to  have  destroyed 
a  will  he  had  made,  in  support  of  that  presumption,  and 
argues  the  case  on  the  theory  that  the  destruction  of 
this  paper  by  the  father  would  release  appellant  from 
liability  thereon.  We  do  not  so  understand  it  It  was 
a  contract  imposing  a  burden  on  appellant,  and  we  do 
not  see  how  the  loss  of  the  writing  evidencing  the  con- 
tract and  failure  to  account  for  such  loss  could  work  a 
release  of  his  obligation. 

Some  objection  is  made  to  the  action  of  the  court  m 
ruling  on  the  evidence,  other  than  above  noted;  but 
none  was  rejected  that  would  have  been  of  material 
benefit  to  the  appellant,  and  in  a  hearing  before  the 
court,  without  a  jury,  he  can  hardly  err  in  admitting 
incompetent  evidence.  It  is  said  there  was  no  ground 
for  admission  of  secondary  evidence  of  the  writing 
relied  on.  It  was  conceded  by  everybody  on  the  trial 
that  it  was  not  in  existence,  and  we  see  no  reason  why 
its  contents  should  not  have  been  proven  in  the  way  it 
was  proven. 

'  Appellant's  case  does  not  seem  to  have  been  preju- 
diced by  unnecessary  written  pleadings,  and  if  it  was 
he  was  mostly  responsible  for  getting  them  into  the 


Second  District — Octobeb,  1915.  303 

Mullen  v.  Johnson,  196  111.  App.  303. 

case.  The  order  could  not  have  been  different  from 
that  made  by  the  court,  therefore  the  order  and  judg- 
ment is  affirmed. 

Affirmed. 


Henzy  Mullen^  Defendant  in  Error,  v.  W.  0.  Johnson, 

Receiver,  Plaintifl  in  Error. 

Gen.  No.  6,069.  (Not  to  be  reported  in  full.) 

Error  to  th^  Circuit  Court  of  Lake  county ;  the  Hon.  Charles  H. 
Donnelly,  Judge,  presiding.  Heard  In  this  court  at  the  April  term, 
1915.    Reyersed  and  remanded.    Opinion  filed  October  20,  1015. 


Statement  of  the  Case. 

Action  by  Henry  Mullen,  plaintiff,  against  W.  O. 
Johnson,  receiver,  defendant,  in  the  Circuit  Court  of 
Lake  county,  to  recover  for  personal  injuries  alleged 
to  have  been  sustained  by  plaintiff  as  a  result  of  a  col- 
Hsion  between  a  covered  wagon  which  plaintiff  was 
driving,  and  an  electric  street  car  of  a  street  railroad 
company  of  which  defendant  was  receiver.  To  reverse 
a  judgment  for  plaintiff  for  $1,500,  defendant  prose- 
cutes this  writ  of  error. 

On  the  5th  day  of  August,  1912,  plaintiff  was  driving 
a  covered  wagon  with  a  load  of  cut  flowers  on  a  pub- 
lic highway  from  the  City  of  Lake  Forest,  Illinois, 
north  to  the  City  of  Waukegan,  and  while  crossing  the 
double  tracks  of  the  Chicago  &  Milwaukee  Electric 
Railroad  Company,  of  which  company  the  defendant 
was  receiver,  the  hind  wheel  of  his  wagon  was  struck 
by  a  car  running  north  on  the  east  track  and  he  claims 
to  have  been  injured  by  the  shock  of  the  collision. 

The  plaintiff  was  a  man  about  forty-five  years  old, 
in  the  employ  of  a  florist  and  had  been  over  this  high- 
way many  times  and  was  familiar  with  the  location  and 
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operation  of  cars  there.  He  had  been  driving  north 
on  a  highway  that  ran  a  little  distance  away  from  the 
electric  railroad,  perhaps  forty-five  feet.  At  a  point 
not  far  from  where  the  accident  happened  the  car 
tracks  came  on  to  the  public  street  at  a  place  where  it 
deflects  slightly  to  the  east.  It  was  natural  and  usual 
for  drivers  of  vehicles  to  cross  the  car  tracks  to  get  on 
the  east  side  of  them  at  about  this  point  where  the 
road  deflects,  and  there  was  a  portion  of  the  road  worn 
by  travel  indicating  where  teams  had  often  crossed. 
The  evidence  is  conflicting  whether  plaintiff  crossed  at 
the  beaten  path  or  drove  along  the  west  track  for  some 
distance  and  then  abruptly  turned  and  crossed  the  east 
track  ahead  of  the  approaching  car.  The  view  was  un- 
obstructed for  several  hundred  feet  from  the  place  of 
the  accident. 

The  case  has  been  twice  tried.  Plaintiff  first  filed 
a  declaration  of  one  count  charging  in  general  terms 
that  defendant  was  negligent  in  that  the  operation  of 
the  car  in  question  was  careless  and  improper,  to  which 
defendant  pleaded  the  general  issue.  At  the  close  of 
all  the  evidence  a  juror  was  withdrawn  and  the  case 
was  continued,  after  which  plaintiff  filed  another  count 
charging  wilful,  wanton  and  malicious  injury.  A  sec- 
ond jury  trial  followed,  at  which  the  jury  found  de- 
fendant guilty  as  to  the  first  count  and  not  guilty  as  to 
the  additional  count.  Motions  by  defendant  for  a  new 
trial  and  in  arrest  of  judgment  were  overruled. 

Bull  &  Johnson  and  Chables  H.  King,  for  plaintiff 
in  error. 

Chipman  &  Jackson,  for  defendant  in  error. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 
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Abstract  of  the 

1.  Street  bailboadb,  §  97* — when  driver  crossing  in  front  of  car 
ifuitiy  of  contributory  negligence.  One  who  Is  driving  a  vehicle  In  a 
pabllc  highway  parallel  to  a  street  car  track  and  who  suddenly  turns 
Qpon  the  track  without  looking  to  see  if  a  car  is  approaching  is  not 
In  the  exercise  of  ordinaiy  care,  and  In  case  that  the  vehicle  is 
stmck  by  a  car  such  driver  is  guilty  of  contributoiy  negligence. 

2.  Stbeet  bailboads,  §91* — what  care  drivers  of  vehicles  must 
emercise.  Drivers  of  vehicles  have  not  equal  rights  In  the  highway 
with  street  cars  so  that  such  drivers  may  drive  on  or  across  street 
car  tracks  between  street  intersections,  knowing  that  a  collision  will 
be  inevitable  unless  the  car  is  stopped,  and  may  not  rely  on  the 
motorman  of  such  car  to  prevent  such  collision  by  stopping  his  car., 

3.  Stbeet  bailboads,  §  64* — what  care  required  in  operation  of  car 
at  crossings.  A  street  car  should  be  operated  with  more  care  at 
places  habitually  used  by  the  public  for  crossing  the  track  than 
at  places  not  cnsUMnarily  used  for  crossing. 

4.  Stbeet  bailboads,  §  68* — what  degree  of  care  required  in  opera- 
tion of  car  at  place  other  than  usual  crossing.  A  motorman  of  a 
street  car  who  sees  the  driver  of  a  vehicle  proceeding  along  the  track 
without  crossing  at  the  usual  place  may  assume,  in  the  exercise  of 
due  care,  that  such  driver  does  not  intend  to  cross,  and  therefore 
not  hold  his  car  in  such  good  control  as  if  he  saw  such  driver 
approaching  such  cirossing. 

5.  Stbeet  bailboaos,  §111* — wTien  motorman  presumed  to  know 
possible  presence  of  vehicles  at  crossing.  A  motorman  operating  a 
street  car  in  a  public  highway  who  is  approaching  a  usual  place  of 
crossing  is  presumed  to  know  that  there  may  be  vehicles  crossing 
at  such  point,  and  therefore,  if  he  sees  an  approaching  vehicle,  be 
bound  to  keep  his  car  in  better  control  than  at  other  points. 

6.  Stbeet  bailboads,  §73* — when  signals  necessary.  In  case  of 
a  collision  between  an  electric  street  car  and  a  vehicle,  the  question 
whether  the  motorman  gave  signals  or  not  is  only  Important  where 
the  collision  took  place  at  a  street  intersection  where  the  motorman 
is  presumed  to  know  that  such  vehicles  might  be  crossing,  or  where 
such  signals  are  necessaiy  in  the  exercise  of  due  care  in  order  to 
give  warning  of  the  approach  of  his  car  to  a  vehicle  ahead  of  the 
car  which,  without  such  warning,  might  turn  upon  the  track,  such 
signals  being  unnecessary  at  other  times. 

7.  Appeal  and  ebbob»  §  1778* — when  case  wUl  not  be  reversed 
without  remanding  because  of  insufficiency  of  proof.  In  an  action 
to  recover  for  personal  injuries  alleged  to  have  been  sustained  by 
reason  of  a  collision  between  a  wagon  which  plaintifr  was  driving 

•See  nttneis  Notes  Dlseet,  Vols.  XI  to  XV,  and  CmniiUitlTe  Qnarterly,  same 
tople  and  section  number. 

Vol  cxcvi  to. 
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and  an  electric  car,  due  to  defendant's  negligence,  where  the  evideoce 
of  plaintiff  was  vague  and  contradlctoiy  and  tended  to  show  con- 
tributory negligence  In  that  plaintiff  attempted  to  cross  the  tra(&  In 
front  of  the  car  at  a  point  other  than  the  usual  crossing,  evidence 
held  insufficient  to  warrant  the  Appellate  Court  in  reversing  without 
remanding. 

S*  Stbeet  bailboads,  1 131* — token  evidence  insujflcient  to  esiab- 
li8h  tcUful  and  toanton  conduct  in  operation.  In  an  action  to  recover 
for  personal  Injuries  sustained  as  a  result  of  a  collision  between  a 
wagon  which  plaintiff  was  driving  and  an  electric  car,  due  to  defend- 
ant's alleged  negligence,  where  one  of  the  counts  of  plaintiff  diarged 
wilful,  wanton  and  malicious  Injuiy  In  the  operation  of  the  car  in 
question,  a  verdict  of  not  guilty  as  to  this  count  held  right,  there 
being  no  evidence  of  wilful  and  wanton  conduct  in  running  the  car 
at  a  high  rate  of  speed. 

9.  Negligence,  §  68* — when  one  failing  to  employ  oH  reasonahle 
means  to  avoid  injury  may  not  recover.  In  an  action  to  recover  for 
personal  injuries  alleged  to  be  due  to  defendant's  negligence,  plaintiff 
cannot  recover  if  he  was  negligent  in  failing  to  employ  all  reasonable 
means  to  avoid  the  injury. 

10.  Street  bailboads,  §  131* — when  evidence  insuiflcient  to  u^ar- 
rant  finding  of  lack  of  contributory  negligence.  In  an  action  to 
recover  for  personal  injuries  sustained  as  a  result  of  a  colIlBlon 
between  a  wagon  which  plaintiff  was  driving  and  an  electric  car,  due 
to  defendant's  alleged  negligence,  evidence  held  insuffid^it  to  warrant 
a  finding  that  plaintiff  was  at  the  time  of  the  accident  in  the  exer- 
cise of  due  care.  ' 

IL  Stbeet  bailboads,  §131* — when  evidence  insufficient  to  ius- 
tain  finding  of  negligence.  In  an  action  to  recover  for  personal 
injuries  sustained  as  a  result  of  a  collision  between  a  wagon  which 
plaintiff  was  driving  and  an  electric  car,  alleged  to  be  due  to  defend- 
ant's negligence,  evidence  held  insufficient  to  sustain  a  finding  that 
defendant  was  negligent 


Shell  Brothers,  Defendants  in  Error,  v.  Peoria  &  Pekin 
Union  Railway  Company,  Plaintifl  in  Error. 

Gen.  No.  6,075. 

"L  EiViDKNOB,  §  851*— tt^^ien  evidence  admisHble  to  ascertain  intent 
of  parties  to  contract.  Evidence  of  the  construction  placed  on  a 
wrltt^i  contract  by  the  parties,  when  competent,  is  a  valuable  aid  in 
ascertaining  the  Intention  of  such  parties,  but  when  competent  Its  use 

•See  nUnois  Notee  Digest,  Vols.  XI  to  XV,  and  ComulatlTe  QoArterij,  laiBe 
tople  and  section  number. 
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is  limited  to  ascertaining  such  intention,  and  such  evidence  cannot 
be  used  to  force  a  new  and  different  meaning  into  the  contract 

2.  Contracts,  §187* — tchen  conatruction  by  parties  adopted. 
Where  the  terms  of  an  agreement  are  in  any  respect  doubtful  or 
QDcertain,  if  the  parties  thereto  have  by  their  own  conduct  placed 
therecm  a  reasonable  construction,  the  courts  will  adopt  such  con- 
struction in  litigation  concerning  it. 

3.  Evidence,  §  351* — when  evidence  not  admisBible  in  aid  of  con- 
itruction  of  contract.  Where  a  contract  Is  clear  and  unambiguous 
and  there  is  no  doubt  as  to  the  identity  of  the  subject-matter  to 
which  it  relates,  no  extrinsic  evidence  is  competent  in  aid  of  con- 
struction. 

4.  EviDENCB,  §156* — when  statement  of  attorney  at  trial  admia- 
8ion  of  uncertainty  of  contract.  In  an  action  involving  the  con- 
struction of  a  written  contract,  a  statement  of  counsel  that  it  Is  the 
duty  of  the  court  in  construing  the  contract  to  look  to  facts  dehors 
the  contract  in  order  to  ascertain  the  intention  of  the  parties,  and 
the  necessity  for  such  a  statement,  is  a  virtual  admission  that  there 
is  uncertainty  in  the  language  of  such  contract  as  to  require  external 
aid  to  ascertain  its  meaning. 

5.  CoNTBACTS,  §8* — when  contract  not  clear  and  unambiguous. 
Id  a  bUl  to  enforce  a  contract  whereby  plaintiff  contracted  with 
defendant  railroad  company  to  construct  and  operate  on  plaintiff's 
land  a  branch  track  from  Its  main  line  to  plaintlfTs  coal  mine, 
defendant  to  have  the  right  to  use  such  track  for  all  purposes  and  to 
serve  all  industries  "or  for  the  purpose  of  making  connections  with 
any  other  industries  except  coal  mine"  which  might  thereafter  be 
located  in  the  vicinity  reached  by  such  track,  contract  held  not  clear 
and  unambiguous  in  that  it  admitted  of  conflicting  constructions 
equally  plausible  and  depending  in  each  case  on  the  consideration 
of  extrinsic  circumstances. 

6.  Contracts,  §188* — when  construction  placed  by  parties  on 
cmhiffuous  contract  controlling.  In  a  bill  to- enforce  an  ambiguous 
contract  whereby  plaintiff  contracted  with  defendant  railroad  com- 
pany to  construct  and  operate  on  plaintiff's  land  a  branch  track  to 
its  coal  mine,  wherein  defendant  was  permitted  the  use  of  the  track 
for  all  purposes  except  "coal  mine,*'  the  fact  that  the  parties  had  for 
some  time  placed  a  construction  thereon  which  precluded  defendant 
from  transporting  over  such  track  in  either  direction  any  coal  not 
mined*  by  plaintiff,  held  to  control  in  determining  the  meaning  of 
the  contract. 

7.  Injunction,  §  245* — when  may  be  violated  with  impunity  with 
consent  of  party  procuring.  Where  only  private  interests  are  con- 
eemed,  neither  contracts  of  parties  nor  judgments  nor  decrees  of 

*8ce  lUlnolt  Notes  DIffMt,  Vols.  XI  to  XV,  and  Cnmiilative  Quarterly,  same 
toi»ic  and  section  number. 
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ooorts  stand  in  the  way  of  any  action  taken  by  and  witli  the  oonaent 
of  all  parties  interested,  so  that  where  an  injunction  has  been  granted 
restraining  the  transportation  of  certain  coal  over  a  railroad,  no 
danger  need  be  apprehended  by  the  party  restrained  if  in  ttie  fotuie 
it  transports  such  coal  with  the  consent  of  the  party  procuring  tbe 
injunction,  although  by  such  transportation  such  injunction  may  be 
technically  violated. 

8.  Raiuioads,  1 355^ — when  contract  limiUng  use  of  raOroad  trtdt 
void.  Where  a  particular  railroad  track  in  question  is  a  part  of  t 
public  railroad,  any  contract  limiting  the  public  use  thereof  is 
void. 

9.  Railboaos,  1 194* — when  contradM  for  switch  tracks  over  prt^ 
vate  property  valid.  Owners  of  private  proiperty  may  contract  with 
railroad  corporations  for  switch  tracks  to  be  laid  over  their  own 
private  property  without  subndtting  such  tracks  to  burdens  imposed 
on  the  main  lines  of  such  railroads. 

10.  Railboads,  §194* — wJten  no  right  to  regulate  private  ratt- 
roads  under  Constitution.  Section  12  of  article  XI,  <^  the 
Oonstitution,  declaring  that  public  railroads  are  public  highways 
and  providing  that  they  shall  be  free  to  all  persons  for  the  trans- 
portation of  their  persons  and  property  there<m  under  such  regulations 
as  may  be  prescribed  by  law,  applies  only  to  railroads  constructed 
for  public  use,  and  only  such  are  intended  to  be  regulated  thereby, 
the  Constitution  having  no  reference  to  railroads  constructed  for 
private  use. 

IL  Railroads,  |194* — wf^en  private  railroad  map  become  sub- 
ject to  constitutional  provisions.  Although  a  railroad  may  be  orig- 
inally constructed  for  private  use  and  not  within  the  regulation  of 
section  12,  article  XI,  of  the  Constitution,  regulating  public  rail- 
roads, yet  where  the  contract  under  which  it  was  constructed  pro- 
vides for  other  uses  and  where  the  use  of  such  private  railroad  ii 
from  time  to  time  extended  by  connections  so  as  to  make  other  and 
further  use  of  it,  it  .is  a  fair  question  whether  in  such  extended 
operation  it  has  not  become  part  of  a  public  highway,  and  within 
the  regulation  of  the  Constitution  as  part  of  a  public  railroad. 

12.  Railboaos,  §194* — what  constitutes  a  private  railroad.  In 
a  biU  to  enforce  a  contract  whereby  plaintiff  contracted  with  def^d- 
ant,  a  railroad  company,  to  construct  and  operate  a  branch  track  from 
its  main  line  to  plaintlfTs  coal  mine,  in  which  contract  defendant  hid 
the  right  to  use  such  track  for  all  railroad  purposes  except  a*  named 
purpose,  held  that  such  branch  track  was  a  railroad  constructed 
for  private  use,  and  hence  not  within  the  regulation  of  section  12, 
article  XI  of  the  Constitution,  regulating  public  railroads. 

13.  Railboaos,  §  196* — when  agreement  for  construction  of  private 

•See  minds  Notes  Diffeet,  Vols.  XI  to  XV,  and  CmnulatlTe  Qnarterlj,  mm* 
topic  and  section  namber. 
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tnck  vaUd  as  against  State,  A  contract  whereby  an  own^  of  a 
coal  mine  contracts  with  a  railroad  for  the  construction  and  opera- 
tion on  plaintiff's  land  of  a  branch  track  from  its  main  line  to  plain- 
tilTs  coal  mine,  wherein  defendant  has  the  right  to  use  such  track 
for  all  railroad  purposes  other  than  "coal  mine,"  is  not  in  violation 
of  any  public  right,  although  a  State  institution  in  the  yidnity  has 
no  other  railroad  connection,  and  thereby  suffers  a  hardship  in  that 
such  railroad  cannot  transport  to  it  any  coal  other  than  that  mined 
by  such  owner,  since  the  State  is  in  no  other  or  better  position,  as 
to  its  property,  than  other  owners  of  property  similarly  situated. 

Error  to  the  Circuit  Court  of  Peoria  county;  the  Hon.  John  M. 
NiKHAUs,  Judge,  presiding.  Heard  in  this'  court  at  the  April  term, 
1915.    AfDrmed.    Opinion  filed  October  20,  1915. 

Frank  T.  Miller,  for  plaintiff  in  error;  Stevens, 
Miller  &  Elliott,  of  counsel. 

Frank  J.  Quinn,  for  defendant  in  error;  Quinn  & 
QuiNN,  Charles  V.  O'Hern  and  John  Dougherty,  of 
counseL 

Patrick  J.  Lucey,  Attorney  General,  filed  a  brief  in 
behalf  of  the  State  amicus  cunae;  Lester  H.  Strawn, 
Assistant  Attorney  General,  of  counseL 

Mr.  Justice  Carnes  delivered  the  opinion  of  the 
court 

Scholl  Brothers,  the  defendants  in  error,  filed  a 
bill  to  enjoin  the  Peoria  &  Pekin  Union  Railway  Com- 
pany, the  plaintiff  in  error,  from  moving  on  or  over 
a  certain  track  any  coal  or  coal  mine  products  not 
mined  on  lands  of  the  complainants.  The  defendants 
answered  the  bill  and  the  cause  was  submitted  to  the 
master  in  chancery  to  take  evidence  and  report  his 
conclusions  of  law  and  fact,  which  he  did,  recommend- 
ing that  the  injunction  issue.  Objections  and  excep- 
tions to  the  master's  report  were  duly  entered,  argued 
and  overruled,  and  a  decree  of  injunction  entered 
substantially  as  prayed  in  the  bill,  and  the  defendant 
railway  company  brings  the  case  here  on  writ  of  error. 

The  facts  as  stated  in  the  brief  of  the  plaintiff  in 
error  are  admitted  by  the  defendants  in  error  sub- 
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stantially  correct  in  all  the  main  features  of  the  case^ 
and  are  substantially  as  follows : 

Sholl  Brothers  were  the  owners  in  fee  simple  of 
certain  surface  and  coal  lands  in  or  near  South  Bar- 
tonville,  Illinois,  a  town  or  village,  lying  between 
Peoria  and  Pekin,  Illinois.  These  coal  lands  lie  on 
a  high  ridge,  approximately  one  hundred  and  fifty  feet 
above  a  valley,  through  which,  parallel  with  the  Illinois 
Eiver,  is  one  of  the  main  lines  of  the  Peoria  &  Pekm 
Union  Railway  Company. 

In  1896  the  defendants  in  error  sought  to  develop 
this  mining  property,  and  sunk  a  shaft  at  the  top  of 
this  ridge,  which  became  known  as  **  Sholl  Mine  No.  3'* 
or  ** Prosperity  Mine.*'  The  Peoria  &  Pekin  Union 
Railway  Company  at  that  time  had  the  only  railroad 
running  near  these  lands.  In  order  to  get  railway 
connections  with  the  shaft  and  mine,  the  defendant 
in  error  induced  the  plaintiff  in  error  to  enter  into 
a  written  contract  under  which  a  switch  was  laid  in 
1896,  and  from  that  time  up  to  the  present  this  switdi 
has  served  this  mine. 

This  proceeding  involved  the  construction  of  that 
contract,  which  is  as  follows : 

^^Abtioles  of  Agreement  made  this  16th  day 
of  July,  A.  D.  1896,  by  and  between  the  Peoru  & 
Pekin  Union  Railway  Company,  a  Corporation 
of  the  State  of  Illinois,  party  of  the  first  part,  and 
Jas.  M.  Sholl,  Henry  S.  Sholl  and  Samuel  V. 
Sholl,  doing  business  under  the  name  and  style 
tof  Sholl  Brothers,  parties  of  the  second  part 

*  *  WITNESSETH :  That  said  party  of  the  first  part 
a.  will  put  in  a  side  track  and  side  track  f acilitiefl 
for  said  second  parties  from  its  main  track  to  a 
coal  mine  near  Bartonville,  Illinois, — ^which  mine 
is  to  be  operated  by  said  second  parties  and  is 
about  to  be  opened  by  them, — upon  the  following 
terms  and  conditions: 
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**The  said  second  parties  shall  furnish  the  right- 
of-way,  grade  and  bridge  the  same,  from  the  main 
track  of  said  first  party  to  said  mine,  and  do  all 
b.  grading  and  bridging  necessary  for  tracks  at  the 
Mine,  free  of  all  cost  to  said  first  party,  and  shall 
also  pay  to  said  first  party,  the  sum  of  Three 
Hundred  Dollars  ($300.00)  as  their  proportion 
of  the  first  cost  of  ties  to  be  used  in  constructing 
said  side  track. 

**TJpon  condition  that  said  second  parties  com- 
ply with  the  foregoing  agreements  and  conditions, 
said  first  party  agrees  to  furnish  the  balance  of 
c  ties  and  other  material  necessary,  including  rails, 
laying  the  track  from  its  main  track  to  the  Mine 
and  the  necessary  Mine  tracks,  and  to  maintain 
such  track  at  its  own  expense. 

**In  consideration  of  so  doing,  said  first  party 
is  to  have,  at  all  times,  exclusive  use  of  said  tracks 
and  right-of-way.  It  shall  also  have  the  right 
d  to  use  said  right-of-way  and  tracks  in  handling 
the  business  of,  or  for  the  purpose  of  making  con- 
nections with,  any  other  industry  except  coal  mine, 
that  may  hereafter  be  located  adjacent  to  said 
right-of-way  or  reached  from  said  right-of-way, 
provided  said  first  party  shall  always  do  such 
other  business  in  a  manner  which  will  not  inter- 
fere with  the  business  of  said  second  parties. 

''In  consideration  of  the  premises,  said  second 
parties  agree  to  ship  their  Mine  output  that  shall 
be  shipped  by  rail,  or  the  product  of  any  other 
industry  which  they  may  hereafter  locate  on  or 
e.  near  the  line  of  said  right-of-way,  over  the  rails 
of  said  first  party,  at  equal  rate.  All  rates  to  be 
determined  hereafter  in  the  usual  maimer  of  fix- 
ing rates  for  such  business. 

**This  contract  shall  extend  to  and  be  binding 
for  a  period  of  twenty-five  (25)  years  from  the 
date  hereof,  and  thereafter  until  either  party  gives 
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f.  sixty  (60)  days*  notice  of  its  desire  to  terminate 
said  contract,  upon  said  first  party,  its  successors 
and  assigns,  and  upon  second  parties,  their  heirs, 
administrators  and  assigns. 

"In  Witness  whereof,  etc/*     (We  have  for 
purposes  of  reference,  indicated  by  letters  the  dif- 
ferent clauses  of  the  contract) 
This  track  so  arranged  for  was  completed  during 
the  year  1896,  each  of  the  parties  thereto  contributing 
in  accordance  with  the  provisions  of  the  contract 
Clause  d  requires  construction  and  occasions  this  dis- 
pute.   There  was  no  other  industry  upon  that  hill  at 
the  time,  nor  so  far  as  the  parties  contracting  them 
knew,  was  there  one  in  contemplation.    An  Illinois 
state  asylum  site  had  been  chosen  and  lay  just  beyond 
the  ShoUs '  land,  but  there  were  no  buildings  and  none 
had  as  yet  been  provided  for. 

In  addition  to  the  coal  lands  that  the  defendants 
in  error  then  owned,  and  were  obtaining  options  on, 
there  were  several  thousand  acres  of  other  coal  land 
in  near  proximity  and  on  the  same  hill,  and  the  only 
way  to  get  to  a  railroad  from  this  coal  field  would 
have  been  over  that  switch.  In  other  words,  the  de- 
fendant in  error  had  purchased  the  right-of-way  for 
the  only  switch  track  that  could  be  laid  in  this  nei^- 
borhood  and  reach  this  coal  field. 

Some  time  after  the  construction  of  this  track,  build- 
ings were  constructed  upon  the  site  of  the  asylum 
grounds,  and  during  that  period  of  construction  much 
building  material  was  delivered  over  the  ShoU  switch 
which  was  extended  to  the  hospital  site  by  the  Peoria 
&  Pekin  Union  Railway  Company  under  a  special 
agreement  with  the  State  authorities.  The  asylum  was 
opened  for  business  and  commenced  to  receive  patients 
in  February,  1902. 

The  delivery  of  coal  to  this  asylum  is  the  cause  of 
this  controversy.  Complainants  claim  that  under  the 
contract  no  coal  can  be  transported  over  this  track 
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except  such  as  comes  from  their  mine^  while  the  de- 
fendant claims  that  the  contract  permits  it  to  transport 
eoal  to  the  asylum  coming  from  outside  mines. 

It  seems  that  from  a  period  between  1902  and  1912 
ShoU  Brothers  had  the  contract  to  furnish  the  coal 
at  the  asylum.  It  also  is  in  evidence  that  other  coal 
dealers  sought  to  get  the  contract  to  furnish  this  coal 
but  could  never  get  the  contract  because  of  the  claim 
on  the  part  of  ShoU  Brothers  that  the  raUway  com- 
pany was  not  permitted  to  haul  coal  over  that  track 
other  than  coal  coming  from  their  own  mine ;  that  on 
several  occasions  attempts  were  made  by  other  coal 
dealers  to  induce  the  defendant  company  to  transport 
coal  over  that  track  to  the  asylum,  but  without  success, 
as  it,  through  its  management,  held  out  to  the  pubHc 
that  it  could  not  accept  coal  from  deUvery  over  this 
track  unless  it  came  from  Shells'  mine.  There  were 
tunes,  however,  when  ShoU  Brothers,  because  of  break- 
downs at  their  mine,  were  unable  to  deliver  the  coal 
to  the  asylum,  and  at  such  times  they  fiUed  their  con- 
tract with  the  State  institution  by  procuring  coal  at 
other  mines ;  and  then  especiaUy  requested  the  raUway 
company  to  deUver  coal  from  such  other  mines  to  the 
asylmn.  It  is  claimed  now  by  defendants  in  error  that 
this  course  of  conduct  operated  as  a  practical  construc- 
tion of  the  contract  and  that  plaintiff  in  error  is  boiind 
by  such  construction. 

In  1912  there  was  for  the  first  time  an  insistent 
effort  made  to  induce  the  management  of  the  plaintiff 
in  error  to  accept  coal  for  deUvery  over  this  switch 
to  the  asylum  from  mines  other  than  ShoU  Brothers, 
80  that  the  State  institution,  through  its  proper  chan- 
nel, could  advertise  for  bids  for  its  coal  supply.  The 
contract  in  question  was  then  submitted  to  the  counsel 
of  the  plaintiff  in  error,  who  advised  the  management 
that  it  did  not  have  the  right  to  refuse  to  transport 
coal  over  that  switch  from  other  mines,  except  coal 
coming  from  mines  located  along  the  right-of-way  of 
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this  switch,  or  reached  over  this  switch  and  established 
after  the  execntion  of  this  contract.  The  plaintiff  in 
error  then  issned  a  supplement  to  its  regolar  tariff  hj 
which  it  held  out  to  all  shippers  of  coal  (outside  of 
the  accepted  field)  that  it  would  take  coal  for  delivery 
over  the  switch  in  question  to  the  insane  asylum. 

Afterwards  in  April  or  May,  1912,  coal  coining  from 
Wolschlag  mine,  located  on  the  main  track  of  the 
Peoria  &  Pekin  Railway  Company,  was  delivered  hj 
the  railway  company  to  the  asylum  and  against  the 
protests  of  Sholl  Brothers.  This  proceeding  was  then 
commenced. 

The  decree  found  that  until  December,  1911,  botii 
complainants  and  defendant  uniformly  and  continu- 
ously construed  the  contract  as  preventing  the  delivery 
of  coal  mined  at  other  points  over  the  switch,  and  that 
complainant  always  insisted  on  such  constructioiu  This 
finding  is  not  much  controverted  by  plaintiff  in  error, 
but  it  says  the  questions  are:  **(1)  Is  the  langaage 
of  the  contract  clear  and  unambiguous,  or  is  it  uncer- 
tain, doubtful  and  ambiguous!  (2)  If  the  langnage 
is  clear  does  the  conduct  of  the  parties  estop  them 
from  claiming  that  the  construction  was  improper  and 
against  the  express  langnage  employed  in  the  contract! 
(3)  Are  the  persons  or  the  general  public  other  than 
the  parties  immediately  contracting  bound  by  the  con- 
duct of  the  contracting  parties,  and  to  the  injury  of 
the  public?*^  and  cites  authorities  to  the  effect  that 
the  practical  construction  by  the  parties  to  a  contract 
is  immaterial  where  the  language  employed  in  the  con- 
tract is  clear  and  decisive,  and  claims  that  the  lan- 
guage in  question  is  not  ambiguous.  The  law,  no  doubt, 
is  as  stated  in  Oibbs  v.  People's  Nat.  Bank,  198  Bl.  307, 
that  the  rule  of  construction  of  contracts  by  the  par- 
ties to  them  as  governing  the  construction  by  the  court 
can  only  be  used  to  assist  in  arriving  at  the  intention 
of  the  parties,  not  to  force  e  new  and  different  mean- 
ing into  the  contract,  and  where  no  ambiguity  appears 
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in  the  contract  and  the  intention  is  clear  on  the  face 
of  the  instrument  the  role  is  not  applied.  But  if  the 
contract  is  ambiguous,  ^^no  extrinsic  aid  can  be  more 
valuable  *'  than  **the  interpretation  that  the  parties 
thereto  have  placed .  thereon  in  its  performance  for 
assisting  in  ascertaining  its  true  meaning."  Slack  v. 
Knox,  213  111.  190y  and  cases  there  cited.  It  is  said  in 
People  V.  Murphy,  119  HI.  159,  on  page  166:  **It  is 
a  familiar  rule  of  construction,  that  where  the  terms 
of  an  agreement  are  in  any  respect  doubtful  or  uncer- 
tain, and  the  parties  to  it  have,  by  their  own  conduct, 
placed  a  construction  upon  it  which  is  reasonable,  such 
construction  will  be  adopted  by  the  courts,  in  the  event 
of  litigation  concerning  if 

Therefore  the  inquiry  is.  Does  the  contract,  and  par- 
ticularly clauses  of  it,  clearly  express  the  intention  of 
the  parties,  or  is  it  ambiguous,  permitting  the  consid- 
eration of  its  construction  by  the  parties,  and  the  ap- 
pfication  of  the  rule? 

Counsel  for  plaintiff  in  error  say:  **It  is  the  duty 
of  the  court  to  ascertain  the  condition  of  the  parties, 
the  circumstances  surrounding  them,  and  the  motives 
that  moved  them  at  the  time  of  executing  the  contract 
in  order  to  determine  what  their  intention  was.  * '  No 
such  extrinsic  consideration  is  permissible  if  the  con- 
tract is  clear  and  unambiguous.  The  court  said  in 
Stettauer  v.  Hamlin,  97  111.  312,  on  page  318:  *at  is 
to  be  observed,  however,  that  while  courts,  when  neces- 
sary, put  themselves  in  possession  of  all  the  facts  and 
circumstances  connected  with  the  execution  of  an  in- 
strument, for  the  purpose  of  ascertaining  the  inten- 
tion of  the  parties  and  explaining  any  ambiguity  aris- 
ing from  extrinsic  facts,  yet  this  is  never  done  where 
the  terms  of  the  instrument  are  clear  and  unambiguous, 
and  there  is  no  doubt  as  to  the  identity  of  the  subject- 
matter  to  which  the  instrument  relates.**  This  state- 
ment of  counsel  and  the  necessity  that  impels  them  to 
invoke  the  aid  of  surrounding  circumstances  to  sus- 
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tain  their  construction  of  the  contract  is  a  virtual  ad- 
mission that  there  is  such  uncertainty  in  its  language 
as  to  require  external  aid  in  ascertaining  its  meaning. 
The  contention  is  mainly  as  to  the  construction  of  the 
following  language  in  clause  d :  *  *  Said  party  is  to  have, 
at  all  times,  exclusive  use  of  said  tracks  and  right-of- 
way.  It  shall  also  have  the  right  to  use  said  right- 
of-way  and  tracks  in  handling  the  business  of,  or  for 
the  purpose  of  making  connections  with,  any  other 
industry  except  coal  mine,  that  may  hereafter  be 
located  adjacent  to  said  right-of-way  or  reached 
from  said  right-of-way.'*  Counsel  seem  to  agree  that 
notwithstanding  the  unqualified  right  granted  by  the 
first  sentence,  if  considered  alone,  still  that  right  is 
limited  by  the  language  of  the  second  sentence,  and 
that  the  switch  cannot  be  used  by  the  plaintiff  in  error 
in  ^'handling  the  business  of  some  coal  mine  indus- 
try;*' but  counsel  for  plaintiff  in  error  say  the  coal 
mine  industry  excluded  is  one  **that  may  hereafter 
be  located  adjacent  to  said  right-of-way,*'  and  that 
**  reached  from"  is  not  to  be  construed  in  the  broad 
sense  that  would  include  any  coal  mine  in  the  United 
Staties  located  on  a  railroad;  that  it  means  only  any 
coal  mine  that  should  be  located  near  that  of  defend- 
ants in  error ;  that  defendants  in  error  were  aiming  to 
'  prevent  competition  from  mineq  that  might  be  located 
near  them  and  therefore  were  contracting  that  coal 
should  not  be  shipped  out  over  that  track,  and  were 
not  contemplating  danger  from  coal  being  shipped  in 
over  that  track,  and  consequently  were  not  guarding 
against  that  kind  of  shipment,  and  they  argue  with 
much  force  from  a  consideration  of  the  surrounding 
circumstances  when  the  contract  was  executed  that 
its  language  should  be  so  construed.  Counsel  for  de- 
fendants in  error  argue  from  the  circumstances  sur- 
rounding the  parties,  with  about  equal  plausibility, 
that  the  railroad  and  Shell  Brothers  intended  to  say 
and  did  say:    The  Peoria  &  PeHn  Union  shall  be 
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the  only  road  allowed  to  use  this  switch.  It  can  serve 
all  classes  of  industries  and  persons,  but  one,  now 
doing  business  adjacent  to  the  switch,  or  who  in  the 
future  may  locate  so  that  they  may  be  reached  from 
the  switch,  and  make  all  necessary  connections,  from 
time  to  time,  to  render  such  service  to  aU  such  classes. 
The  one  class  not  to  be  served  is  the  coal  producing 
class,  and  say  it  is  absurd  to  suppose  that  defendants 
in  error  were  trying  to  protect  themselves  from  com- 
petition in  shipping  coal  out  and  leave  the  railway 
company  free  to  ship  coal  in.  These  conflicting  con- 
structions of  the  contract,  each  capable  of  plausible 
and  reasonable  support,  and  each  requiring  in  its  main- 
tenance the  consideration  of  extrinsic  circumstances, 
leave  no  doubt  that  the  terms  of  the  contract  are  not 
dear  and  unambiguous,  and,  as  we  have  before  seen, 
if  we  are  to  look  beyond  the  terms  of  the  contract  to 
ascertain  its  meaning,  a  very  material  consideration 
is  the  construction  placed  on  it  by  the  parties,  and  we 
are  of  the  opinion  that  the  proof  in  this  case  of  such 
construction  by  the  parties  to  the  contract  should  con- 
trol in  determining  its  meaning.  There  is  no  doubt 
from  the  evidence  that  the  parties  for  many  years 
understood  the  contract  in  accordance  with  the  con- 
clusion reached  by  the  chancellor,  and  we  are  of  the 
opinion  that  he  did  not  err  in  so  construing  it.  Counsel 
argue  that  the  decree  enjoining  any  coal  to  be  taken 
over  the  switch  except  such  coal  as  comes  from  Shells ' 
mines  is  broader  than  the  contract  as  construed  by  the 
parties,  and  therefore,  although  defendants  in  error 
may  from  time  to  time  give  consent  to  have  other  coal 
delivered  over  this  track,  there  will  be  a  technical  vio- 
lation of  the  injunction,  and  say  that  Sholl  Brothers, 
or  their  representatives,  have  not  the  right  to  bind 
the  court  that  entered  this  decree  for  injunction  to  say 
when  or  when  not  the  injunction  may  be  violated,  and 
therefore  the  decree  should  have  been  that  coal  should 
not  be  delivered  over  this  switch  except  from  the  Sholl 
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mines,  or  by  the  consent  of  Sholl.  We  think  no  danger 
need  be  apprehended  from  shipping  coal  hereafter,  as 
heretofore,  over  this  switch  track  by  the  consent  of 
the  complainants  that  procured  this  decree  of  ixgnno- 
tion,  or  of  the  parties  acquiring  their  interest  in  the 
matter.  Where  only  private  interests  are  concerned, 
neither  the  contracts  of  parties^nor  judgments  or  de- 
crees of  the  court  stand  in  the  way  of  any  action  taken 
by  and  with  the  consent  of  all  parties  interested. 

It  is  urged  by  plaintiff  in  error  that  the  contract 
is  in  violation  of  its  duty  to  serve  the  public  This 
contention  is  necessarily  based  on  the  assumption  that 
the  switch  track  in  question  is  a  part  of  a  public  rail- 
road. Public  railroads  are  declared  public  highways 
by  section  12,  art.  XI  of  the  Constitution,  and  it  is 
there  provided  that  they  shall  be  free  to  all  persons 
for  the  transportation  of  their  persons  and  property 
thereon  under  such  regulations  as  may  be  prescribed 
by  law.  Counsel  cite  Louisville  &  N.  iJ.  Co.  v.  Pittsburg 
d  K.  Coal  Co.,  Ill  Ky.  960,  which  is  reported  in  55  L. 
B.  A.  601,  as  decisive  of  this  question.  Under  the 
circumstances  of  that  case  the  track  in  question  was 
held  a  part  of  the  railroad  as  a  public  highway,  and 
it  necessarily  followed,  as  it  would  in  this  case  if  this 
switch  track  was  a  part  of  the  railroad,  that  a  con- 
tract so  limiting  its  use  is  void.  Counsel  for  plaintiff 
in  error  say  they  do  not  wish  this  contract  to  be  de- 
clared void.  There  can  be  no  question  that  a  railroad 
corporation  cannot  acquire  property  as  a  part  of  its 
public  highway  and  make  valid  contracts  limiting  its 
use  in  violation  of  the  constitutional  provisions.  But 
it  is  equally  clear  that  the  owners  of  private  property 
may  contract  with  railroad  corporations  for  switdi 
tracks  to  be  laid  over  their  own  private  property  with- 
out submitting  those  tracks  to  burdens  imposed  upon 
the  main  lines  of  railroads.  In  KoeUe  v.  Knecht,  99 
HI.  396,  the  court  construed  this  sectioi^  of  the  Consti- 
tution, and  said  it  manifestly  refers  to  railroads  con- 
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stmoted  for  public  as  contradistinguished  from  private 
use ;  that  it  is  only  public  railroads  that  are  intended 
to  be  regulated^  and  held  that  the  switch  there 
m  question  was  not  of  that  character.  This  case  has 
been  cited  and  in  this  respect  approved  in  Truesdale 
V.  Peoria  Orape  Sugar  Co.,  101  111.  561 ;  Chicago  Dock 
£  Qanal  Co.  v.  Garrity,  115  HI.  155 ;  Litchfield  S  M. 
By.  Co.  V.  People,  222  HI.  242^  although  in  those  cases 
the  rule  was  not  applied  because  switches  were  built 
m  the  public  street.  Cases  might  arise  beginning  like 
the  case  at  bar  with  a  switch  t^rack  laid  and  used  on 
the  land  of  a  private  owner  for  his  own  accommoda- 
tion, extended  from  time  to  time  with  such  connections 
as  to  make  it,  in  its  actual  operation,  a  part  of  a  public 
highway,  and  bring  it  within  the  provisions  of  the 
Constitution,  and  the  fact  that  the  contract  in  this  case 
provides  for  other  uses  of  the  track  than  the  service 
of  defendants  in  error  raises  a  fair  question  in  the 
case  whether  a  public  highway  was  contemplated ;  but 
we  are  of  the  opinion  that  the  facts  in  the  case  bring 
it  within  the  rule  announced  in  Kodle  v.  Knecht,  supra, 
and  that  the  provisions  of  the  Constitution  do  not 
apply  for  the  reasons  there  stated. 

The  Attorney  General  of  this  State  has,  by  leave  of 
this  court,  filed  a  brief  as  amicus  cureae,  in  which  he 
calls  special  attention  to  the  hardship  on  the  State 
in  preventing  the  use  of  this  switch  track  by  parties 
other  than  Sholl  Brothers  of  whom  the  State  authori- 
ties may  buy  coal,  and  urges  the  duty  of  common  car- 
riers to  impartially  serve  the  public,  which  we  have 
heretofore  discussed.  It  is  true  that  it  would  be  in 
tiie  interest  of  the  State  to  have  access  to  its  institu- 
tion free  and  open  to  all  parties  that  might  be  inclined 
to  supply  it  with  coal,  but  we  are  aware  of  no  authority 
that  places  the  State  in  a  better  or  different  position 
in  this  respect  from  any  private  property  owner  that 
might  be  similarly  situated  and,  as  we  have  said  be- 
fore, we  do  not  regard  the  contract  as  construed  by 
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the  parties  to  it  and  by  the  chancellor  as  a  violation 
of  any  public  right.    The  decree  is  affirmed. 

Affirmed* 
Mb.  Justice  Niehaus  took  no  part 


Ralph  BntleTt  Appelleei  y.  David  a.  Whiteman, 

Appellant 

Gen.  No.  6,079.  (Not  to  be  reported  in  fnIL) 

Appeal  from  the  County  Court  of  Henderson  county;  ibe  HflO. 
RuFUS  F.  Robinson,  Judge,  presiding.  Heard  in  this  court  at  tlM 
April  term,  1915.    Affirmed.    Opinion  filed  October  20,  1915. 

Statement  of  the  Case. 

Action  by  Balph  Butler,  plaintiff,  against  David  A. 
Whiteman,  defendant,  in  the  Comity  Court  of  Hen- 
derson county,  to  recover  on  a  contract  whereby  plain- 
tiff did  certain  plumbing  work  for  defendant  From 
a  judgment  for  plaintiff,  defendant  api)eals. 

It  appears  that  appellant's  house  had  been  destroyed 
by  fire,  and  he  required  a  job  of  plumbing,  and  heating 
pipes  and  registers  for  the  new  house  that  he  was 
constructing  but  supposed  his  old  furnace  would  serve 
his  purpose.  He  sent  appellee  specifications  that  had 
been  prepared  for  plumbing  and  heating,  and  after- 
wards there  was  a  conference  between  the  parties  hav- 
ing these  specifications  before  them,  and  appellee  pre- 
pared, signed  and  handed  to  appellant  a  paper  writing 
in  which  he  proposed  to  do  the  plumbing  work  described 
in  detail,  and  differing  somewhat  from  the  descrip- 
tion in  the  specifications,  for  $310,  one-half  payable 
on  arrival  of  material,  and  one-half  when  the  job 
should  be  completed.  Appellant  afterwards  conduded 
the  old  furnace  would  not  serve  ids  purpose  and  bar- 
gained with  appellee  for  new  furnace  at  an  agreed 
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price  of  $64.50.  Appellee  proceeded  with  the  work, 
including  putting  in  of  the  furnace  pipes,  registers, 
etc.,  which  is  spoken  of  as  a  furnace  job,  and  during 
the  progress  of  the  work  sent  appellant  a  statement,  or 
bill,  as  follows : 

"Vz  Plumbing  and  lighting  job  $310  .$155.00 

%  Furnace  job 62.50 

1  Furnace 64.50 


$281.50'* 

which  appellant  answered,  inclosing  his  check,  as  fol- 
lows: **I  am  enclosing  check  for  $219.50,  which  is 
half  your  bill  of  $310.00  and  full  pay  for  new  furnace.  *' 
The  written  proposition  did  not  include  the  furnace 
work,  but  plaintiff  testified  that  later  such  work  was 
verbally  added  to  the  contract  at* the  price  sued  for, 
in  which  testimony  he  was  supported  by  the  testimony 
of  his  two  daughters  who  came  into  the  room  during 
the  conversation  as  to  such  work.  Defendant  admitted 
the  conversation,  but  claimed  that  the  price  agreed 
upon  for  such  work  was  $125.  There  was  a  jury  trial 
in  the  County  Court. 

Saffobd  &  Graham  and  James  W.  Oobdoh^  for  ap- 
pellant. 

Habtzell,  Cavakagh  &  Baboook,  for  appellee. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

L  Appeal  and  kbbob,  S  1410* — token  verdict  toUl  not  he  reversed 
u  against  weight  of  evidence.  Although  it  is  the  duty  of  the 
Appellate  Court  on  appeal  from  Judgment  to  reverse  such  Judg- 
ment, when  the  yerdict  on  which  such  Judgm^it  is  based  is  "clearly 
and  manifestly"  against  the  evidence,  yet,  in  considering  such  a 
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Judgment,  the  words  "clearly  and  manifestly*'  most  not  be  o?^ 
looked,  and  such  Judgment  will  not  be  reversed  merely  because  an 
examination  of  the  record  seems  to  show  that  the  verdict  was  not 
supported  by  the  evidence. 

2.  Evidence,  S  475* — token  preponderance  not  determined  5y  nm^ 
her  of  toUnesses.  The  question  of  the  preponderance  of  the  evidence 
cannot  be  determined  merely  by  counting  the  witnesses  testifying 
en  one  side  or  the  other  of  a  cause,  although  the  number  of  wit- 
nesses testifying  for  and  against  a  given  statem^it  of  fact  is  obvi- 
ously an  important  consideration  in  determining  the  question  of 
preponderance  as  to  such  statement 

3.  Evidence,  3^75* — w)iat  does  not  constitute  preponderance. 
There  is  no  preponderance  of  evidence  where  one  witness  affirms  a 
ttLCt  and  another  denies  it  if  no  reason  appears  for  discrediting 
either  witness. 

4.  CoNTBACTS,  S387* — when  verdict  not  agaimt  manifest  wdglU 
of  evidence.  In  an  action  to  recover  on  a  contract  for  the  installa- 
tion of  plumbing  work,  where  the  evidence  was  conflicting,  a  verdict 
for  plaintiff  held  not  clearly  and  manifestly  against  the  wei^t  of 
the  evidence. 


Rosa  BeeveSi  Appellee,  y.  Peoria  Railway  Compaqj, 

Appellant 

Oen.  No.  6fiS2.  (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Thio- 
DOBE  N.  Gbxbn,  Judge,  presiding.  Heard  in  this  court  at  the  ApiO 
term,  1915.    AfDrmed.    Opinion  filed  October  20,  1915. 

Statement  of  the  Case. 

Action  by  Bosa  Beeves,  plaintiff,  against  the  Peoria 
Bailway  Company,  defendant,  in  the  Circuit  Court 
of  Peoria  county,  to  recover  for  personal  injuries  al- 
leged to  have  been  sustained  as  a  result  of  defendant's 
negligence  as  plaintiff  was  alighting  from  one  of  de- 
fendant's street  cars.  From  a  judgment  for  plaintiff 
for  $5,000,  defendant  appeals. 

«See  Illinois  Notes  DlirMt*  Vols.  XI  to  XV,  and  CamnlstlTo  Qnarterljr, 
topic  and  section  number. 


Second  District — October,  1915.  323 

Reeves  v.  Peoria  Ry.  Co.,  196  IlL  App.  322. 

Plaintiff  was  at  the  time  of  the  accident  a  married 
woman  about  thirty-five  years  old.  There  is  no  ques- 
tion that  she  fell  upon  the  sidewalk  striking  her  back 
and  head  and  was  rendered  unconscious,  and  continued 
in  bed  for  several  weeks,  and  afterwards  a  fistula 
formed  which  was  removed.  Two  operations  are  said 
to  have  been  undergone  since  the  accident,  one  for 
fistula  and  one  for  removal  of  the  womb.  It  is  not 
claimed  by  plaintiff  that  the  conditions  necessitating 
those  operations  are  proven  to  be  attributable  to  the 
shock  and  injury  received  from  the  accident,  and  it 
is  said  that  any  opinion  on  the  subject  is  purely  specu- 
lative, but  that  the  severe  shock  and  serious  injury  she 
received  must  have  had  as  much  or  more  to  do  with 
bringing  about  these  conditions  as  anything  else. 
Plaintiff  said  an  operation  for  fistula  was  performed 
by  Dr.  Hanna  September  19, 1910,  two  years  after  the 
accident,  and  she  said  another  operation  was  per- 
formed by  Dr.  Meloy  in  January,  1914.  As  to  the 
operation  of  September  19,  1910,  Dr.  Hanna  testified 
that  pn  that  date  he  operated  upon  appellee,  removing 
her  Nappendix,  both  Fallopian  tubes,  the  right  ovary, 
amputated  the  neck  of  the  womb,  fixed  up  a  bad  vaginal 
outlet,  and  opened  a  fistula  in  connection  with  the  anus ; 
that  in  his  opinion  the  condition  which  made  the  opera- 
tion necessary  was  due  to  infection  of  the  tubes  and 
could  not  be  produced  by  an  accidental  injury.  He 
also  testified  that  a  fall  from  a  car  would  not  tend 
to  produce  prolapsus  of  the  womb.  Two  other  physi- 
cians testified  to  the  effect  that  the  conditions  making 
necessary  these  operations  could  not  have  resulted 
from  the  injury  received  at  the  time  of  the  accident. 
The  medical  testimony  seems  to  agree  that  the  cause 
of  the  condition  which  made  the  operation  of  Septem- 
ber 19,  1910,  necessary  was  an  infection,  perhaps, 
though  not  necessarily,  of  gonorrheal  origin. 

The  claim  of  each  party  was  supported  by  clear 
and  direct  evidence,  plaintiff's  evidence  making  a  clear 
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case  of  due  care  on  her  part  and  of  negligence  on  the 
part  of  defendant,  and  defendant's  evidence  mateng 
an  equally  clear  case  of  due  care  on  its  part  and  of 
contributory  negligence  by  plaintiff.  There  was  evi- 
dence that  after  the  accident  plaintiff  went  to  a  hospi- 
tal and  received  treatment  there,  and  of  a  .bill  for  tiie 
services  of  a  physician  which  had  been  incurred  by 
plaintiff,  in  connection  with  her  injuries,  to  the  amount 
of  $200,  but  no  competent  evidence  as  to  the  amount 
paid  for  treatment  at  the  hospital. 

The  case  was  twice  tried,  a  former  judgment  for 
plaintiff  for  $600  having  been  reversed  by  this  court 
(164  HI.  App.  611)  because  of  errors  of  law  found 
in  the  record.  The  court  overruled  a  motion  by  defend- 
ant for  a  new  triaL 

MoBoBEBTS,  MoBQAN  &  ZiMMEBMAN,  f  OT  appellant 

Dailby  &  MiLLEB  and  Bobbbt  N.  McCobmiok,  for  ap- 
pellee. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Tbial,  S  155* — when  weight  of  conflicting  evidence  for  inrr. 
Where  the  evidence  is  conflictliig,  it  is  the  province  of  the  Jury  to 
ascertain  the  truth. 

2.  WiTNKSSBS,  9  259*— ir^en  credibility  of  witncMseM  to  aoddaU 
determined  by  opportunity  for  observation.  Conflicting  testimony  as 
to  an  accident  may  sometimes  be  reconciled  by  considering  the 
fact  that  intelUgent  people  usually  make  conflicting  statements  as 
to  an  accident  involving  confosion,  and  the  variance  between  sacb 
statements  may  be  accounted  for  by  the  fact  that  all  the  witnesseB 
did  not  have  the  same  opportunities  for  observing  what  happened. 

3.  Appeal  and  ebbob,  §  1410* — when  verdict  not  against  manifest 
weight  of  evidence.  In  an  action  to  recover  for  personal  Injuriei 
sustained  by  plaintiff  while  alighting  from  defendant's  street  car, 
which  injuries  were  alleged  to  be  due  to  defendant's  negligeDoe, 
where  the  evidence  was  conflicting,  and  in  a  previous  trial  the  Jniy 

*8ee  nUnols  NotM  Direst,  Vols.  XI  to  XV,  sod  OnmiilatiTO  <|iuurter|j, 
topic  and  Mctton  nmnber. 
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found  for  plaintiff,  a  verdict  for  plaintiff,  held  not  so  manifestly 
against  the  weight  of  the  evidence  as  to  require  a  reversal,  although 
the  reviewing  court  might  entertain  another  opinion  were  this  the 
first  trial  of  the  cause. 

4.  Stbeet  bailboaos,  S131* — when  evidence  sufflcient  to  sustain 
IMing  as  to  serious  injury.  In  an  action  to  recover  for  personal 
injnries  alleged  to  have  been  sustained  by  reason  of  defendant's  neg- 
ligence while  plaintiff  was  alighting  from  one  of  defendant's  street 
cars,  evidence  held  fairly  to  prove  that  plaintiff  sustained  a  serious 
injury  by  reason  of  the  accident 

6.  Damagbb,  S  114* — when  verdict  for  a  woman  excessive  in  action 
against  street  railroad  tor  personal  injuries.  In  an  action  to  recover 
for  personal  Injuries  alleged  to  have  been  sustained  by  reason  of 
defendant's  negligence  while  plaintiff,  a  woman,  was  alighting  from 
one  of  defendant's  street  cars,  a  verdict  for  plaintiff  for  $5,000  held 
excessive  to  the  extent  of  $2,500,  where  it  appeared  that  plaintiff 
suffered  serious  Injury  by  reason  of  the  accident,  but  where  It  also 
appeared  that  for  the  most  part  the  disability  resulting  therefrom 
was  due  to  causes  other  than  the  accident 

6L  Stbeet  bailboabs,  S  147* — when  instruction  as  to  lack  of  proof 
of  expense  due  to  accident  properly  refused.  In  an  action  to  recover 
for  personal  Injuries  alleged  to  have  been  sustained  by  reason  of 
the  negligence  of  defendant  while  plaintiff  was  alighting  from  one 
of  defendant's  street  carsf,  an  instruction  that  plaintiff  had  pro- 
duced no  competent  evidence  that  she  had  paid  bills  for  hoi^ltal, 
medical  or  surgical  services,  held  properly  refused,  where  there 
was  evidence  tending  to  show  liability  and  where  there  was  evi- 
dence that  plaintiff  had  received  such  services,  although  the  evidence 
as  to  the  amount  paid  therefor  was  unsatisfactory. 


Richard  A.  Smith,  Appellee,  v.  Fred  Grabbe  et  al., 

Appellants. 

Gen.  No.  6,088.   (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Lalce  county;  the  Hon.  Claibb 
C.  Bdwabdb,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.    Beversed  and  remanded.    Opinion  filed  October  20,  1915. 

*8«e  minola  NotM  DIcett,  Volt.  XI  to  XV,  Mid  CnmnlatlTe  Qiamrterij,  same 
t«pie  aad  Mctton  niimbor. 
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case  of  due  care  on  her  part  and  of  negligence  on  the 
part  of  defendant,  and  defendant's  evidence  mateng 
an  equally  clear  case  of  due  care  on  its  part  and  of 
contributory  negligence  by  plaintiff.  There  was  evi- 
dence that  after  the  accident  plaintiff  went  to  a  hospi- 
tal and  received  treatment  there,  and  of  a  bill  for  tiie 
services  of  a  physician  which  had  been  incurred  by 
plaintiff,  in  connection  with  her  injuries,  to  the  amorait 
of  $200,  but  no  competent  evidence  as  to  the  amount 
paid  for  treatment  at  the  hospital. 

The  case  was  twice  tried,  a  former  judgment  for 
plaintiff  for  $600  having  been  reversed  by  this  court 
(164  HI.  App.  611)  because  of  errors  of  law  found 
in  the  record.  The  court  overruled  a  motion  by  defend- 
ant for  a  new  trial 

MoBoBEBTS,  MoBQAN  &  ZiMMEBMAN,  f  or  appellant 

Dailby  &  MiLLEB  and  Bobebt  N.  McCobmiok,  for  ap- 
pellee. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court 


Abstract  of  the 

1.  Tbial,  S  155* — when  iceight  of  confliciitiff  evidence  for  fuff. 
Where  the  evidence  Is  conflicting,  It  Is  the  province  of  the  Jury  to 
ascertain  the  truth. 

2.  WiTNBSSBS,  9  250* — when  credibiUty  of  witnesaeM  to  aocidaU 
determined  by  opportunity  for  observation.  Conflicting  testimony  as 
to  an  accident  may  sometimes  be  reconciled  by  considering  the 
fact  that  intelligent  pec^le  usually  make  conflicting  statements  as 
to  an  accident  involving  confusion,  and  the  variance  between  socli 
statements  may  be  accounted  for  by  the  fact  that  aU  the  witnesses 
did  not  have  the  same  opportunities  for  observing  what  happ^ied. 

3.  Appeal  and  eebob,  §  1410* — when  verdict  not  against  manifest 
weight  of  evidence.  In  an  action  to  recover  for  personal  injuries 
sustained  by  plaintiff  while  alighting  from  defendant's  street  car, 
which  injuries  were  alleged  to  be  due  to  defendant's  negligence^ 
where  the  evidence  was  conflicting,  and  in  a  previous  trial  the  Joiy 

*8ee  nUnots  NotM  IMsest,  Vols.  XI  to  XV,  Mid  OnmiilatiTe  <|iittitertj. 
UnQie  and  Mctton  nimibor. 
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found  for  plaintiff,  a  yerdict  for  plaintiff,  held  not  so  manifestly 
against  the  weight  of  the  evidence  as  to  require  a  reversal,  although 
the  reviewing  court  might  entertain  another  opinion  were  this  the 
first  trial  of  the  cause. 

4.  Street  railboaos,  5131* — when  evidence  sufficient  to  sustain 
IMing  as  to  serious  injury.  In  an  action  to  recover  for  personal 
injuries  alleged  to  have  been  sustained  by  reason  of  defendant's  neg- 
ligence while  plaintiff  was  alighting  from  one  of  defendant's  street 
cars,  evidence  held  fairly  to  prove  that  plaintiff  sustained  a  serious 
injury  by  reason  of  the  accident 

6.  Damages,  S  114* — when  verdict  for  a  woman  excessive  in  adion 
against  street  railroad  for  personal  injuries.  In  an  action  to  recover 
for  personal  Injuries  alleged  to  have  been  sustained  by  reason  of 
defendant's  negligence  while  plaintiff,  a  woman,  was  alighting  from 
one  of  defendant's  street  cars,  a  verdict  for  plaintiff  for  $5,000  held 
excessive  to  the  extent  of  $2,500,  where  it  appeared  that  plaintiff 
suffered  serious  Injury  by  reason  of  the  accident,  but  where  it  also 
appeared  that  for  the  most  part  the  disability  resulting  therefrom 
was  due  to  causes  other  than  the  accident. 

6L  Stbeet  bailboabs,  S  147* — when  instruction  as  to  lack  of  proof 
of  expense  due  to  accident  properly  refused.  In  an  action  to  recover 
for  personal  Injuries  alleged  to  have  been  sustained  by  reason  of 
tbe  negligence  of  defendant  while  plaintiff  was  alighting  from  one 
of  defoidant's  street  cars,  an  instruction  that  plaintiff  had  pro- 
duced no  competent  evidence  that  she  had  paid  bills  for  hoi^ital, 
medical  or  surgical  services,  held  properly  refused,  where  there 
was  evidence  tending  to  show  liability  and  where  there  was  evi- 
dence that  plaintiff  had  received  such  services,  although  the  evidence 
as  to  the  amount  paid  therefor  was  unsatisfactory. 


Richard  A.  Smith,  Appellee,  v.  Fred  Grabbe  et  al., 

Appellants. 

OeiL  No.  6,088.   (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Lalce  county;  the  Hon.  Claibb 
C.  Bdwabds,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.    Beversed  and  remanded.    Opinion  filed  October  20,  1916. 

*8«e  minols  Notcc  IHgeat,  Vols.  XI  to  XV,  Mid  CnmnUitlTe  Qnarterlj,  same 
t«pie  sad  sccttoa  aombor. 
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Statement  of  the  Case. 

Action  by  Bicliard  A.  Smith,  plaintiff ,  against  Fred 
Grabbe  and  others,  defendants,  to  recover  on  a  promis- 
sory note  made  by  defendants,  and  indorsed  to  plain- 
tiff. From  a  judgment  for  plaintiff  for  $981.17  against 
fonr  defendants,  s^ch  defendants  appeal. 

It  was  agreed  by  counsel  that  the  evidence  shows 
that  these  eight  men  gave  Thompson  their  three  prom- 
issory notes,  in  form  joint  and  several,  for  $600  each, 
due  October  1,  1903,  1904  and  1905  respectively;  that 
each  of  the  eight  men  signed  each  of  the  three  notes, 
and  none  of  them  signed  any  other  note  of  th^t  de- 
scription ;  that  soon  after  the  notes  were  given,  Thomp- 
son sold  and  assigned  the  two  notes  last  maturing  to 
plaintiff;  that  those  two  notes  were  paid,  and  there 
is  no  question  about  their  genuineness ;  that  afterwards 
Thompson  sold  and  assigned  to  plaintiff  what  pur- 
ported to  be  the  other  of  said  notes,  which  is  the  note 
sued  on ;  that  afterwards  it  became  known  to  plaintiff 
and  some  of  the  makers  of  the  notes  that  there  were 
outstanding  a  dozen  or  more  sets  of  skilfully  forged 
duplicates  of  these  three  notes,  and  the  makers  refused 
to  pay  the  note  here  in  controversy,  claiming  it  to  be 
a  forgery.  But  they  have  never  paid  the  genuine  note 
of  this  description. 

On  September  11, 1913,  a  few  days  before  the  Ten- 
Year  Statute  of  Limitations  would  run  on  this  note, 
this  suit  was  brought  and  summons  issued  against 
seven  only  of  the  eight  makers  of  the  note  (omitting 
Towner).  Afterwards  a  declaration  was  filed  describ- 
ing the  note  in  question  except  the  omission  of  any 
mention  of  Towner,  and  counting  on  the  joint  liability 
of  the  seven  defendants  thereon.  A  true  copy  of  the 
note,  including  the  signature  of  Towner,  was  filed  with 
the  declaration  as  a  copy  of  the  instrument  sued  on. 
Griffith  is  a  nonresident  and  was  not  served  with  sum- 
mons.  The  other  six  defendants  appeared,  filed  a  plea 


Second  District — Octobbb,  1915.  327 

Smith  T.  Grabbe  et  al.,  196  111.  App.  826. 

of  the  general  issue,  and  affidavits  of  each  of  them 
denying  his  signature  to  the  note.  A  jury  was  impan- 
eled to  try  the  issues  so  formed,  but  during  the  trial 
on  motion  of  appellee,  a  juror  was  withdrawn  and 
leave  given  to  amend  the  declaration.  (Plaintiff  says 
here  that  this  was  done  because  he  then  believed  that 
there  was  a  variance  between  the  note  offered  in  evi- 
dence and  the  note  described  in  the  declaration.)  An 
amendment  to  the  declaration  was  filed  more  than  ten 
years  after  the  note  was  due,  making  Towner  a  cocle- 
fendant,  and  describing  the  note  as  a  joint  note  of 
the  eight  lAen  instead  of  seven,  and  counting  on  the 
joint  liability  of  the  eight  men.  The  pleas  on  file  were 
allowed  to  stand  to  the  amendments.  No  summons  was 
issued  for  Towner,  and,  there  still  being  no  service  on 
GriflSth,  the  other  six  defendants  are  shown  by  the 
record  proper  to  have  filed  a  plea  of  the  Ten-Year 
Statute  of  Limitations,  and  it  is  there  shown  that 
the  plea  was  stricken  from  the  files  on  motion  of  plain- 
tiff and  over  the  objection  of  the  defendants.  No  such 
motion  or  objection  appears  in  the  bill  of  exceptions. 
There  was  a  jury  trial  and  a  verdict  against  the  eight 
defendants  (including  the  two  not  served  with  sum- 
mons or  iippearing)  for  $987.75.  The  court  granted 
a  new  trial  on  motion  of  the  six  defendants  appearing. 
There  was  afterwards  another  jury  trial,  and  a  ver- 
dict against  the  six  defendants  appearing  for  $981.17. 
No  witness  testified  to  the  genuineness  of  the  signa- 
ture of  Grabbe  and  Badke,  and  after  verdict  plaintiff 
dismissed  as  to  them,  but  did  not  amend  his  pleadings. 
The  court  overruled  the  four  defendants'  motions  for 
a  new  trial  and  in  arrest  of  judgment,  and  entered 
judgment  against  them  for  the  amount  named  in  the 
verdict. 

CooKB,  PoPB  &  PoFE,  f  or  appellants.  \ 

Hetdeckeb  &  Heydeckeb  and  George  W.  Field,  for 
appellee. 
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Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Bills  aitd  notes,  §421* — wTien  evidence  of  adding  of  forged 
Bignatwes  immaterial.  Where  it  is  admitted  that  certain  persons 
signed  one  note  and  that  thej  signed  no  other  note,  evidence  of 
the  adding  of  forged  signatures  by  some  of  them  to  genuine  signa- 
tures of  others  Is  immaterial. 

2.  Bills  ANn  notes,  S  372* — tohen  joint  course  of  action  at  am- 
mon  law  must  be  proved  as  alleged.  At  common  law  when  a  joint 
cause  of  action  em  contractu  on  a  note  is  alleged,  it  must  be  proTen 
as  aUeged  against  all  the  defendants,  unless  a  defense  personal  to 
some  of  them  is  interposed,  or  unless  some  of  the  obligors  are  dead, 
and  a  judgment  in  such  a  cause  of  action  which  was  not  so  proven 
must  be  reversed  unless  a  recovery  in  such  case  is  made  possible 
by  some  statute. 

3.  Bills  and  notes,  S  372* — when  variance  between  pleadings  and 
proof  in  action  in  which  joint  judgment  entered.  In  aa  action  to 
recover  on  a  promissory  note  where  a  joint  Judgment  was  entered 
against  four  of  the  makers  of  such  note,  it  is  immaterial  that  one 
of  the  defendants  against  whom  plaintiff  recovered  is  dead,  where 
it  appears  that  the  other  three  against  whom  plaintiff  recovered  are 
alive  at  the  time  of  the  judgment,  and  it  does  not  appear  whether 
such  deceased  defendant  was  dead  before  the  action  was  commenced. 

4.  Bills  and  notes,  §  335* — when  all  persons  severally  liable  <m 
notes  may  be  joined  in  one  suit.  Under  the  Negotiable  Instroments 
Act  (Hurd's  Rev.  St.,  ch.  »8.  sees.  7a,  7b,  J.  &  A.  117625,  7628). 
providing  that  persons  severally  liable  on  promissory  notes  payable 
in  money  in  certain  cases  may  all  or  severally  be  joined  in  one  suit, 
a  plaintiff  in  an  action  to  recover  on  such  a  note  may  allege  the 
several  liability  on  such  note  of  as  many  parties  as  he  may  choose, 
and,  on  joining  such  parties  in  one  suit,  may  on  proper  evidence 
recover  a  judgment  against  the  parties  joined. 

6.  Bills  and  notes,  §  372* — when  proof  of  joint  UdbUUp  requkdi 
where  joint  liability  alleged.  The  Negotiable  Instrumenits  Act 
(Kurd's  Rev.  St,  ch.  98,  sees.  7a,  7b,  J.  &  A.  ff  7625,  7626),  pro- 
viding for  the  joinder  in  one  action  in  certain  cases  of  parties 
severally  liable  on  promissory  notes,  does  not  abrogate  the  role  of 
the  common  law  requiring  proof  of  a  joint  liability  on  sudi  notes 
where  such  joint  liability  is  alleged. 

6.  Appeal  and  ebbob,  §  1802* — when  cause  may  be  remanded  to 
permit  amendment  of  declaration.    Where  at  the  time  of  tbe  lefer- 
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sal  of  a  jodgment  the  statute  of  limitations  has  run  against  the 
cause  of  action  sued  on,  the  Appellate  Court  will  nevertheless 
remand  the  cause  to  permit  amendment  of  the  declaration  where 
such  declaration  can  be  amended  so  as  to  state  a  cause  of  action, 
notwithstanding  the  fact  that  the  contemplated  amendment  may 
render  the  declaration  liable  to  a  plea  of  the  statute  of  limitations 
as  stating  a  new  cause  of  action,  as  the  Appellate  Court  cannot  know 
that  such  a  plea  would  be  interposed. 

7.  Appeal  and  ebbob,  §  1802* — when  cause  remanded  to  permU 
amendment  of  declaration  tdthout  considering  effect  of  such  amend- 
ment. Where  a  Judgment  is  reversed  because  the  declaration  does 
not  support  the  Judgment,  and  the  cause  is  remanded  to  permit  an 
amendment  of  the  declaration  so  as  to  state  a  cause  of  action,  the 
Appellate  Court  will  not  consider  whether  the  contemplated  amend- 
ment will  state  a  new  cause  of  action  and  so  render  the  declaration 
as  amended  liable  to  a  plea  of  the  statute  of  limitations  where 
appellant's  counsel  in  argument  insists  on  such  question,  and  where 
appellee  asserts  the  contrary  and  further  urges  that  the  point  was 
not  preserved  for  review,  and  where  neither  party  cites  authority 
sustaining  his  contention& 


Simmoiis  Motor  Company,  Appellant,  v.  Ruby  B. 

Dudley,  Appellee. 

Oen.  No.  6,095.  (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the  Hon« 
RoBEBT  W.  Olmsteao,  Judgo,  presiding.  Heard  in  this  court  at  the 
April  term,  1915.    Affirmed.    Opinion  filed  October  20,  1915. 

Statement  of  the  Case. 

Action  of  f  eplevin  by  the  Simmons  Motor  Company, 
plaintiff,  against  Ruby  B.  Dudley,  defendant,  in  the 
Circuit  Court  of  Whiteside  county,  to  recover  posses- 
sion of  an  automobile.  From  a  judgment  for  defend- 
ant, plaintiff  appeals. 

There  is  practically  no  dispute  as  to  the  evidentiary 
facts.    Plaintiff  was  the  agent  of  the  Lewis  Motor 
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Company,  installing  local  agencies  in  Illinois  and  In- 
diana,  and  retailing  cars  in  Chicago.  A  few  weeks 
before  the  transaction  in  question  it  employed  ClaA 
as  its  agent  to  locate  agencies  in  the  State  of  Illinois, 
and  to  obtain  orders  from  agents  so  procured  for  at 
least  one  car,  for  which  he  was  directed  to  require  a 
deposit  of  a  certified  check  or  draft,  and  send  it,  with 
the  agency  contract,  to  plaintiff  who  would  ship  a 
car  to  the  local  agent.  The  car  in  question  was  fur- 
nished Clark  by  plaintiff,  with  a  chauffeur  to  drive  and 
take  care  of  it.  The  list  price  of  the  car  was  $1,600; 
dealer's  price  $1,250.  The  car  was  somewhat  worn, 
the  speedometer  was  broken,  but  showed  it  had  run 
2,300  miles,  and  plaintiff  authorized  Clark  to  sell  it 
to  a  dealer  for  $1,175.  Clark  was  provided  by  plaintiff 
with  circulars,  literature,  letter  heads  and  cards  used 
in  its  business.  He  went  out  into  the  State  and  after 
doing  some  business,  reached  Sterling,  Illinois,  where 
defendant  was  employed  as  a  stenographer  for  one 
Burleigh,  manager  of  the  Novelty  Iron  Works,  there 
located.  Burleigh  had  previous  to  that  time  written 
to  plaintiff  and  to  the  company  they  represented  with 
a  view  to  purchasing  a  car  for  his  own  use.  Clark 
visited  Burleigh  at  his  office  and  in  the  presence  of 
defendant  presented  the  business  card  of  plaintiff  on 
which  was  printed  in  the  lower  left-hand  comer,  "J. 
C.  Clark,  Terfitory  Manager,**  which  words,  it  seems, 
were  printed  there  without  the  knowledge  or  consent 
of  plaintiff.  He  stated  he  had  called  in  answer  to 
Mr.  Burleigh's  letters  about  the  car,  and  produced  a 
letter  purporting  to  come  from  plaintiff  and  written 
on  plaintiff's  stationery,  congratulating  him  on  the 
fine  work  he  was  doing  and  instructing  him  to  sell  the 
car  for  * *I.  E.  G. ' '  He  named  a  price  that  he  said  those 
letters  indicated,  nine  hundred  and  some  odd  dollars 
(the  witnesses  are  not  sure  as  to  the  exact  amount), 
and  said  he  would  take  the  responsibility  of  shading 
it  down  to  $835.    Clark  had  procured  a  public  st^og- 
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rapher  to  write  this  letter  on  plaintiff's  letter  head 
without  plaintiff's  knowledge  or  consent.  Defendant, 
being  present  at  the  time  of  this  transaction  with 
Bnrleighy  and  knowing  what  there  occurred,  called  on 
Clark  later  the  same  day. 

Defendant  purchased  and  paid  for  the  car,  and  Clark 
turned  over  the  automobile  to  her.  Plaintiff  learned 
of  the  transaction  when  defendant  wrote  to  it  con- 
cerning defects  and  missing  parts,  on  which  a  repre* 
sentative  of  plaintiff  came  to  Sterling,  and  had  con- 
versation with  defendant  and  Burleigh,  after  which 
this  action  was  brought.  There  was  a  jury  trial  and 
a  verdict  for  defendant. 

PHnjp  H:  Wabd  and  Albert  J.  W.  Appell,  for 
appellant 

J.  J.  LuDENS,  for  appellee. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 


Abstract  of  the  Decision. 

1.  Principal  and  agent,  §  113* — when  principal  not  hound  hy  acU 
of  agent  having  authority  to  sell  personalty.  The  acts  of  an  agent 
aaramiiig  ta  bave  authority  to  seU  the  personalty  of  the  principal 
will  not  bind  soch  principal  onless  he  has  actually  given  such  author- 
ity, or  held  the  ag^t  oot  to  the  pablic  as  clothed  with  such  authority, 
or  lias  done  acts  which  clothe  such  agent  with  apparent  authority 
to  Bell  midi  personalty. 

2.  Principal  and  agent,  §  113* — when  agent  no  authority  to  seU 
•amplea,  A  commercial  trayeler  or  other  similar  agent  has  U9uaUy 
no  authority  to  sell  his  samples,  such  authority  not  being  conferred 
simply  by  intrusting  the  possession  of  such  samples  to  such  ag^t. 

3.  Pbincipal  and  agent,  S102* — what  duty  imposed  on  person 
dealing  with  agent  to  ascertain  authority.  A  person  dealing  with 
an  agent  must  use  ordinary  prudence  and  reasonable  diligence 
where  the  character  assumed  by  such  agent  is  of  a  suspicious  or 
unreasonable  character,  or  if  the  authority  sought  to  be  exercised 
Is  of  oath  an  unusual  or  improbable  diaracter  as  to  put  an  ordina- 
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rily  prudent  man  on  his  guard,  and  such  person  dealing  with  such 
agent  may  not  shut  his  eyes  to  the  obvious  facts,  bat  should  either 
refuse  to  deal  with  such  agent  or  ascertain  the  real  state  of  the 
case  from  the  principal. 

4.  PiimciPAL  AGENT,  §  245* — ichen  question  whether  defendant  In 
buying  from  agent  exercised  prudence  to  ascertain  authority  for 
fury.  In  an  action  of  replevin  to  recover  possession  of  an  automo- 
bile alleged  to  have  been  sold  to  defendant  by  an  agent  of  plaintiff 
who  had  no  authority  to  make  such  sale,  the  question  whether 
defendant  in  dealing  with  such  agent  exercised  ordinary  prudence 
and  reasonable  diligence  is  a  question  of  fact  to  be  determined  by 
the  Jury. 

5.  Pbircipal  and  agent;  §  245* — when  question  whether  sale  5y 
agent  was  of  such  u/nusual  character  as  to  put  prudent  person  on 
guard  for  jury.  In  an  action  of  replevin  to  recover  possession  of 
an  automobile  alleged  to  have  been  sold  to  defendant  by  an  agent 
of  plaintiff,  who  had  no  authority  to  make  such  sale,  the  question 
whether  the  transaction  between  defendant  and  such  agent  was  of 
such  an  unusual  and  improbable  character  as  to  put  an  ordinarily 
prudent  man  on  his  guard  is  a  question  of  f^ct  to  be  determined  by 
the  Jury. 

6.  Pbincipal  and  iLOEJST—when  evidence  sufficient  to  sus- 
tain finding  that  purchaser  from  agent  acted  with  prudence.  In  an 
action  of  replevin  to  recover  possession  of  an  automobile  alleged  to 
have  been  sold  to  defendant  by  an  agent  of  plaintiff  who  had  no 
authority  to  make  such  sale,  evidence  held  to  show  that  defendant 
acted  with  ordinary  prudence  and  reasonable  diligence  althoo^ 
she  did  not  investigate  to  ascertain  whether  such  agent  had  such 
authority,  he  having  the  automobile  in  his  possession  at  the  time 
of  sale,  and  it  appearing  that  such  agent  called  on  defendant's 
employer  in  answer  to  a  letter  to  plaintiff  in  regard  to  such  auto- 
mobile, and  there  being  no  facts  of  a  suspicious, .  unreasonable 
unusual  or  improbable  character  in  regard  to  the  transaction  which 
ought  to  have  put  defendant  on  inquiry. 

7.  Pbincipal  and  agent,  §  102* — when  purchaser  from  ageiU  no* 
negligent  in  failing  to  ascertain  want  of  authority  of  agent.  Where 
an  agent  who  has  no  authority  to  sell  an  automobile  which  is  in 
Ills  possession  offers  it  for  sale  to  one  who  does  not  buy  it,  but  the 
automobile  is  finally  sold  to  one  who  acts  on  the  information  as  to 
the  authority  of  the  agent  which  was  possessed  by  the  person  to 
whom  the  automobile  was  first  offered,  such  person  cannot  be  h^d 
negligent  in  not  ascertaining  the  fact  of  such  agent's  want  of  antho^ 
ity  to  make  the  sale  If  the  person  to  whom  it  was  first  ottered 
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woold  not  have  been  held  negligent  had  he  pordiased  tiie  car  with- 
cot  ascertaining  such  tacU 

d.  Pbincipal  Aim  agent — when  evidence  auffioient  io  sui- 
tain  finding  that  ordinarily  prudent  person  icould  have  made  check 
for  purchase  payable  to  agent.  In  an  action  of  replevin  to  recover 
possession  of  an  automobile  alleged  to  have  been  sold  to  defendant 
by  an  agent  of  plaintiff,  who  had  no  authority  to  make  soch  sale, 
where  defendant,  a  stenographer,  paid  such  agent  the  purchase  price 
thereof  in  money  and  drafts  payable  to  the  order  of  such  agent, 
held  that  there  was  no  reason  for  disturbing  a  verdict  for  defendant 
In  80  fiir  as  it  rested  on  a  finding  that  an  ordinary  prudent  man 
would  have  paid  for  the  automobile  in  the  way  in  which  defendant 
paid,  instead  of  drawing  a  check  payable  to  the  order  of  the  prin- 
cipal as  a  careful  business  man  would  have  done. 

9.  PiimciPAL  AND  AGENT,  §131* — tohcn  payment  to  agent  taking 
order  invalid.  Payment  for  goods  ordered  on  future  shipment  is  not 
valid  as  against  the  principal  when  made  to  a  trav^ing  salesman 
who  takes  orders  for  such  goods. 

10.  Pbincipal  and  agent,  §131* — when  agent  implied  authority 
to  receive  payment.  Generally  an  agent  in  possession  of  goods  has 
an  implied  authority  to  rec^ve  payment  therefor  when  sold  by  him. 

11.  Pbincipal  and  agent,  §103* — when  purchaser  charged  with 
notice  as  to  lack  of  authority  of  agent.  One  dealing  with  an  agent 
selling  goods  by  sample  is  charged  with  notice  that  samples  are  not 
generally  placed  in  the  hands  of  the  agent  for  sale. 

12.  Pbincipal  and  agent,  §  165* — when  principal  estopped  to  deny 
lack  of  authority  of  agent  to  sell.  Although  an  agent  cannot  usually 
bind  his  principal  beyond  his  authority,  yet  where  the  true  owner 
of  property  holds  out,  or  allows  another  to  appear  as  being  the 
owner  or  as  having  full  power  of  disposition  of  the  property  whereby 
innocent  third  parties  are  led  into  dealihg  with  such  apparent  owner, 
such  third  parties  will  be  protected  if  they  buy  such  property  from 
such  supposed  owner,  their  rights  in  such  case  depending  not  on 
the  actual  title  or  authority  of  the  person  with  whom  they  deal 
directly,  but  op  the  act  of  the  owner  which  precludes  him  from 
disputing,  as  against  such  third  parties,  the  existence  of  the  title 
or  power  with  which  he  has  caused  or  allowed  the  party  making 
the  conveyance  to  appear  to  be  invested. 

18w  Tbial,  §  150* — when  question  of  fact  arises  for  jury.  Although 
in  the  trial  of  an  action  there  is  no  dispute  as  to  what  the  parties 
actually  said  and  did  in  the  transaction  which  gave  rise  to  the 
action,  yet  where  there  are  conclusions  of  fact  to  be  drawn  from  the 
admitted  facts  tiiere  are  still  questions  for  the  Jury  to  determine, 
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80  that  in  such  case  it  is  not  merely  a  question  oi  applying  the  law 
to  the  facts. 

14.  TaiAL,  §  191* — when  evidence  not  sugMent  to  ioarrant  direc- 
tion of  verdict.  In  an  action  of  replevin  to  recover  possession  of 
an  automobile  alleged  to  have  been  sold  to  defendant  by  an  ag^ 
of  plaintiff,  who  had  no  authority  to  make  the  sale,  evidence  held 
not  sufficiently  clear  to  warrant  the  direction  of  a  verdict,  althoogb 
there  was  no  dispute  as  to  what  the  parties  actually  said  and  did 
in  the  transaction  on  which  the  action  was  founded. 

15.  Replevin,  S  123* — when  verdict  not  so  clearly  against  «ce^M 
0/  evidence  as  to  indicate  bias.  In  an  action  of  replevin  by  a  non- 
resident corporation  to  recover  possession  of  an  automobile  alleged 
to  have  been  sold  to  defendant,  a  woman,  by  an  agent  of  plaintiff 
who  had  no  authority  to  make  the  sale,  judgment  for  d^endant 
held  not  so  manifestly  against  the  weight  of  the  evidence  as  to  Indi- 
cate that  the  Jury  were  biased  because  plaintiff  was  a  nonresident 
corporation  and  defendant  was  a  woman. 

16.  Appeal  and  ebbob,  S  866* — what  abstract  •/  record  shioM 
contain.  On  appeal  the  appellant  must  present  in  his  abstract  of 
the  record  the  matter  relied  on  for  reversal,  as  a  reviewing  court 
^1  not  go  into  an  examination  of  the  record  to  see  if  errors  have 
been  committed  in  regard  to  matters  not  abstracted. 

17.  Replevin,  §147* — when  instruction  as  to  authority  of  ageiU 
not  misleading.  In  an  action  of  replevin  to  recover  possession  of 
an  automobile  alleged  to  have  been  sold  to  defendant  by  an  agent  of 
plaintiff,  who  had  no  authority  to  make  such  sale,  but  where  sudi 
agent  had  such  automobile  in  liis  possession  at  the  time  the  sale 
was  made,  and  it  appeared  tliat  def^dant  made  no  investigation  as 
to  such  agent's  authority  before  purdiasing,  an  instruction  tiling 
the  Jury  to  inquire  whether  plaintiff,  by  its  actions,  Justified  defesd- 
ant  in  tliinking  that  sudi  agent  had  such  authority,  held  not  mis- 
leading open  to  criticism,  in  that  it  did  not  direct  the  Jniy  to 
inquire  whether  a  '^reasonably  prudent  man,'*  or  person  described 
by  some  similar  expression,  would  have  beoi,  under  the  circum- 
stances named.  Justified  in  thinking  sudi  agent  bad  sudi  authority. 

*See  niinols  Note*  DI^Mt,  Vols.  XI  to  XV,  Mid  Cnnmlatlvo  Hamrivrtj, 
topic  Mid  Mclloii  munber. 
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George  E.  Edmondson  for  nse  of  Warner's  Features^ 
bic,  Appellant,  v.  Bndolph  Pf eiffer,  Appellee. 

George  E.  Edmondson  for  nse  of  Eingan  &  Company, 
Ltd.,«  Appellant,  v.  Bndolph  Pfeiffer,  Appellee. 

Gen.  No.  6,098.  (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Coort  of  Peoria  county ;  the  Hon.  Thso- 
DOES  N.  Gbeen,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term«  1916.    AflBrmed.    Opinion  filed  October  20,  1915. 

Statement  of  the  Case. 

Garnishment  by  George  E.  Edmondson,  plaintiff,  for 
nse  of  Warner's  Features,  Inc.,  and  by  George  E. 
Edmondson  for  use  of  Kingan  &  Company,  Ltd.,  a  cor- 
poration, against  Rudolph  Pfeiffer,  in  the  Circuit 
Court  of  Peoria  county.  From  a  judgment  for  garni- 
shee, plaintiff  appeals. 

Kirk  &  Shxjrtleff,  for  appellant. 

EvAKs  &  Evans,  for  appellee. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

GoNTaAOTS,  S  349* — when  money  due  on  contract  can  be  recovered 
only  by  persons  for  whose  benefit  contract  made.  In  an  action 
of  garnishment  where  the  funds  sought  to  be  garnished  as  belong- 
ing to  defendant  were  paid  to  him  under  a  written  building  con- 
tract whereby  garnishee  promised  to  pay  to  defendant  the  amount 
of  his  pay  roll  for  the  preceding  week  as  shown  by  an  itemized 
statement  of  the  amount  paid  for  all  labor  employed  by  him  dur- 
ing the  we^  on  such  buildings,  and  that  on  the  following  Monday 
defendant  should  furnish  garnishee  with  a  receipt  in  full  payment 
for  labor  performed  by  each  workman  during  such  week,  and  which 
contract  further  provided  that  the  clause  referred  to  should  be  con- 
strued to  mean  that  such  amount  was  delivered  to  defendant  for 
the  express  purpose  of  paying  such  pay  roll,  and  not  in  any  sense 

*See  niinols  Note*  Digett,  Vols.  XI  to  XV.  Mid  CnmoUitlTe  Quarterly*  Mime 
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as  a  payment  to  defendant,  who  was  forbidden  thereby  to  use  the 
amount  for  any  other  purpose,  a  ruling  of  the  trial  court  constru- 
ing such  contract  as  creating  a  liability  in  favor  of  the  workmen 
named  tn  the  pay  roll  held  not  erroneous,  there  b^ng  a  direct  prom- 
ise to  pay  such  amount  for  the  benefit  of  such  workmen,  and  it  being 
probable  that  the  clause  was  inserted  in  the  contract  to  protect 
garnishee  against  liens  whidi  might  have  been  preserved  but  for 
such  payment 


W.  J.  Brennan  v.  William  P.  McEvoy  &  Company. 

F.  J.  Lewis  Uannfactnring  Company,  Appellant,  v. 
Western  Clock  Company,  Appellee. 

Gen.  No.  6,101. 

1.  MEOHAincs'  UENs,  §76* — When  material  men  proteded  dy 
notice  of  claim  furnished  to  otoner  by  contractor.  Under  section  5 
of  the  Mechanics'  Liens  Act  of  1903  (J.  &  A.  17143),  requiring  an 
owner  before  making  payment  to  a  contractor  to  require  of  sodi 
contractor  a  verified  statement  in  writing  of  the  names  of  all  par- 
ties famishing  material  or  labor,  with  the  amounts  due  or  to 
become  due,  a  statement  voluntarily  furnished  to  the  owner  by  the 
contractor,  If  sufficient  to  comply  with  the  statute,  will  protect  a 
material  man  named  in  such  notice. 

2.  Mbohanics'  liens — when^  notice  of  daims  furnished  &y  oof»- 
tractor  to  owner  insufficient.  Under  section  5  of  the  Mechanici^ 
liens  Act  of  1903  (J.  &  A.  17143),  requiring  certain  notice 
to  be  giv^i  to  an  owner  before  any  payments  are  made  to  a  con- 
tractor, a  notice  which  fails  to  s^  out  the  amount  due  or  to  become 
due  to  any  person  furnishing  labor  or  material  named  in  sudi  state- 
ment is  insufficient  to  comply  with  the  statute. 

3.  Mechanics'  liens,  §  73* — what  is  effect  of  owner  maMng  psf- 
ment  to  contractor  without  receiving  statement  of  claims.  An  owner 
who  makes  payment  to  a  contractor  without  requiring  or  receiving 
from  such  contractor  a  statement  as  required  by  section  5  of  the 
Mechanics'  Liens  Act  of  1908  ( J.  &  A.  f  7143),  does  so  at  his  peiiL 

4.  Mechanics'  liens,  §  6* — necessity  that  statute  be  followed.  One 
claiming  a  mechanic's  lien  must  rely  whoUy  on  the  statute  for  his 
recovery,  since  such  liens  are  not  recognized  either  at  common 

law  or  in  equity  in  the  absence  of  statute. 

— 

*See  nilBvIt  NotM  DiffMt,  Vols.  XI  to  XV,  and  CnmiilatlTe  Qnartorijr, 
topic  and  section  number. 
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I, 

5.  Mbchanics'  liens,  §5* — statute  strictly  construed.  Since 
mechanics'  liens  are  unknown  at  common  law  or  in  equity,  a  statute 
giving  such  right  must  be  strictly  construed,  and  one  claiming  such 
a  lien  must  show  a  compliance  with  the  provisions  of  such  statute. 

6.  Mkohanics'  uenb,  S  73* — when  act  of  huUder  making  payment 
to  contractor  without  requiring  statement  of  claims  of  no  avail 
against  subcontractor.  A,  builder  who  makes  payment  to  a  con- 
tractor without  requiring  the  statement  required  in  section  5  of  the 
Mechanics'  Liens  Act  ( J.  &  A.  f  7143)  cannot  claim  credit  for  the 
amounts  of  such  payments  as  against  a  subcontractor,  where  it 
affirmatively  appears  that  the  subcontractor  gave  the  notice  required 
by  section  32  of  the  same  act  (J.  &  A.  17162). 

7.  Mbohanios'  xjbns — when  owner  mayi  rely  upon  statement 
of  cMms  furnished  by  contractor  as  against  suhcontrador.  Under 
section  82  of  the  Mechanics'  Liens  Act  of  1903  (J.  &  A.  f  7162), 
a  subccxitractor  may  bind  the  owner  by  giving  the  notice  provided 
1^  8Q<^  statute  notwithstanding  that  a  notice  haA  been  gXv&i 
by  the  ocmtractor  under  section  5  of  the  same  act  (J.  &  A.  f  7143), 
but  in  tne  absence  of  any  such  notice  by  such  subcontractor 
the  owner  has  the  right  to  rely  on  such  statement  furnished 
by  the  contractor  unless  such  owner  knows  from  any  source  that 
the  statements  in  such  notice  by  the  contractor  are  false,  but  in 
such  case  such  subcontractor  is  protected  to  the  extent,  if  any,  to 
whidi  an  amount  is  named  in  such  notice  as  due  or  to  become  due 
to  such  subcontractor. 

8.  Mbchawios'  usns — when  duty  of  subcontractor  to  see  that 
notice  furnished  by  contractor  to  owner  is  complete.  Under  sec- 
tions 5  and  32  of  the  Mechanics'  Liens  Act  of  1903  (J.  &  A.  f  f  7143, 
7162),  a  subcontractor,  if  he  falls  to  furnish  to  the  owner  a  suffi- 
cient notice  as  required  by  such  section  32,  has  the  burden  of  seeing 
that  a  notice  has  been  furnished  by  the  contractor  to  such  owner 
under  such  section  5,  which  is  sufficient  to  protect  such  subcon- 
tractor. 

9.  Mechanics'  liens,  §61* — when  subcontractof's  right  to  lien 
not  defeated  by  failure  of  owner  to  obtain  from  contractor  state- 
ment of  claims  before  paying  contractor.  Under  sections  5  and  32 
of  the  Mechanics'  Liais  Act  of  1903  (J.  &  A.  f  1(7143,  7162),  the 
rU^t  of  a  subcontractor  to  a  lien  cannot,  where  both  owner  and 
subcontractor  fail  to  comply  with  the  statute,  be  made  dependeit 
on  the  omission  of  the  owner  to  perform  the  duty  of  requiring  from 
the  contractor,  before  making  payment  to  him,  of  a  statement  show- 
log  the  claims  of  sul)Contractors  and  of  those  furnishing  material 
or  labor,  together  with  the  amounts  due  or  to  become  due  as  required 
by  sndi  section  5,  since  the  purpose  of  the  statute  was  both  to 

*Sm  mtiiolB  Notes  Wgtat,  Vols.  XI  to  XV,  and  CiimiiUtive  Quarterly,  Mine 
topic  mad  oectloii  number. 

Vol.  CXCVI  22. 
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give  notice  to  the  owner  of  liens  which  might  be  established  against 
his  premises  and  to  protect  the  claimants  of  such  liena 

Appeal  from  the  Circuit  Court  of  La^  Salle  county;  the  Hon. 
Edgab  Eldbedoe,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1915.    AfDrmed.    Opinion  filed  October  20, 1915. 

MoEkiby  &  MoEKiBYy  for  appellant 

Clabekge  Geigos  and  J.  E.  Ooleman,  for  appellee. 

Mb.  Justiob  Gabnes  delivered  the  opinion  of  the 
court. 

Appellee,  Western  Clock  Company,  in  the  spring 
of  1912,  contracted  with  Wm.  P.  McEvoy  &  Cpmpany, 
builders,  for  the  erection  of  a  building  6n  its  premises 
in  the  City  of  Peru,  Illinois,  and  an  addition  thereto, 
for  the  agreed  price  of  $103,669.14.  In  the  course 
of  construction  the  builder  became  indebted  to  one 
Brennan  for  labor,  and  also  to  F.  J.  Lewis  Manufac- 
turing Company,  the  appellant,  in  a  balance  of 
$1,043.68  for  material  furnished  on  and  prior  to 
December  27,  1912.  Brennan  on  May  28,  1913,  filed 
a  petition  for  a  mechanic's  lien  upon  the  premises, 
making  Wm.  P.  McEvoy  &  Company  and  the  Western 
Clock  Company  parties  defendant.  Appellant  filed  an 
intervening  petition  setting  up  its  claim,  October  18, 
1913,  and  filed  an  amendment  thereto  April  1,  1914. 
The  cause  was  submitted  to  the  master  in  chancery, 
who  took  proofs  and  reported  the  same  to  the  court 
with  his  conclusion  that  appellant  was  not  entitled  to 
a  lien  on  the  premises  because  it  did  not  comply  with 
the  statute  requiring  it  to  serve  notice  of  its  claim 
on  the  owner.  The  chancellor  sustained  the  master's 
report  and  entered  a  decree  (which  recites  that  it  is 
based  on  the  master's  report  and  on  oral  and  docu- 
mentary evidence)  dismissing  appellant's  petition, 
from  which  decree  this  appeal  is  taken. 
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There  is  no  dispute  about  the  facts.  The  contro- 
versy arises  over  the  construction  of  three  sections  of 
our  Mechanics'  Liens  Act  of  1903.  Section  5  of  that 
Act  (J.  &  A.  IF  7143)  makes  it  the  duty  of  the  owner 
to  require  of  the  contractor,  before  making  any  pay- 
ment to  him,  a  verified  statement  in  writing  of  the 
names  of  all  parties  furnishing  material  or  labor,  and 
of  the  amounts  due  or  to  become  due,  each. 

Section  32  (J.  &  A.  117170)  provides  that  no  pay- 
ments to  the  contractor  shall  be  regarded  as  rightfully 
made  as  against  the  subcontractor,  laborer  or  party 
famishing  labor  or  materials  if  made  by  the  owner 
without  exercising  and- enforcing  the  rights  and  powers 
conferred  upon  him  in  section  5  of  the  Act. 

Section  24  (J.  &  A.  If  7162)  provides  that  subcon- 
tractors, or  party  furnishing  labor  or  material,  may  at 
any  time  after  making  his  contract  with  the  contractor, 
and  shall  within  sixty  days  after  the  completion  there- 
of, cause  a  written  notice  of  his  claim,  and  the  amount 
due  or  to  become  due  thereunder,  to  be  personally 
served  on  the  owner  or  his  agent :  Provided,  such 
notice  shall  not  be  necessary  when  the  statement  of 
the  contractor  provided  for  in  section  5  shall  serve 
to  give  the  owner  notice  of  the  amount  due  and  to 
whom  due,  but  where  that  statement  is  incorrect  as  to 
the  amount,  the  subcontractor  or  material  man  shall 
be  protected  to  the  extent  of  the  amount  there  named 
as  due  or  to  become  due  to  him. 

Appellant  did  not  serve  any  notice  in  compliance, 
or  attempted  compliance,  with  section  24.  The  owner 
did  not  demand  of  the  builder  a  schedule  under  section 
5,  but  the  builder  furnished  him,  the  owner,  two  sched- 
ules in  attempted  compliance  with  the  provisions  of 
that  section,  the  first  of  which  is  admittedly  bad  and 
to  be  disregarded.  The  second  was  furnished  Febru- 
ary 20, 1913,  and  purported  to  be  a  verified  statement 
in  writing  of  the  names  and  addresses,  not  only  of  all 
parties  furnishing  material  or  labor  and  the  amount 
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due,  but  also  the  names  of  parties  who  had  made  bids 
or  proposals  for  subcontracts  or  for  material,  and 
the  amount  of  such  bids  or  proposals  where  same 
have  not  been  let  or  accepted.  There  were  seventeen 
of  those  items  set  out  in  the  statepient,  one  of  them 
being,  F.  J.  Lewis  Manufacturing  Co-,  $1,150,  tar, 
and  nothing  in  the  statement  from  which  it  could  be 
ascertained  whether  F.  J.  Lewis  Manufacturing  Com- 
pany was  one  of  the  parties  that  had  a  subcontract, 
or  one  of  the  parties  who  had  made  a  bid  that  had 
not  been  accepted.  It  is  suggested  by  appellant, 
though  not  much  argued,  that  this  statement  should 
be  construed  as  a  compliance  with  said  section  5,  which 
not  only  makes  it  the  duty  of  the  owner  to  require 
a  statement,  as  before  pointed  out,  but  also  makes  it 
the  duty  of  the  contractor  to  give  the  owner  a  state- 
ment. It  is  true  if  a  statement  in  compliance  with 
the  provisions  of  section  5  had  been  voluntarily  fur- 
nished the  owner  by  the  builder,  appellant  would  have 
been  protected  thereby,  and  it  is  therefore  material 
whether  this  was  such  a  statement.  Appellee  argues 
that  it  was  not  for  several  reasons,  among  them  the 
reason  above  suggested  that  it  cannot  be  construed 
as  a  notice  that  any  amount  was  due  or  to  become  due 
the  appellant.  We  think  the  point  well  taken,  and 
without  discussing  other  suggestions  of  appellee  as 
to  the  sufficiency  of  the  statement  under  the  statute,  we 
hold  that  it  was  not  a  compliance  with  the  statute,  and 
that  the  case  must  be  considered  as  though  no  notice 
of  appellant's  claim  had  been  served  by  the  builder 
on  the  owner. 

The  owner  had,  before  the  commencement  of  this 
suit,  paid  to  the  contractor,  and  on  his  account  to 
various  subcontractors  and  laborers,  sums  of  money 
at  various  times  amounting  to  its  full  indebtedness, 
and  all  was  paid  before  the  20th  of  February,  1913, 
the  date  when  the  above  statement  that  we  have  held 
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bad  was  served  on  the  owner,  except  one  item  of  $900 
paid  March  25, 1913,  to  a  subcontractor. 

As  we  have  seen,  the  Mechanics'  Liens  Act  of  the 
Legislature  provides,  in  substance,  that  an  owner  mak- 
ing payments  to  the  original  contractor,  without  re- 
quiring or  receiving  from  duch  contractor  a  statement 
of  the  claims  of  subcontractors,  does  so  at  his  peril, 
and  also  provides  that  a  subcontractor  wishing  to  avail 
himself  of  the  benefits  of  the  act  must  serve  a  notice 
of  his  claim  on  the  owner  within  a  time  and  in  a 
manner  provided.  What  are  the  rights  of  the  owner 
and  the  subcontractor  if  neither  has  complied  with 
the  above  provisions  of  the  statute  is  the  question  here 
presented.  Appellant  must  rely  entirely  on  the  statute 
for  his  right  of  recovery.  Mechanics'  liens  are  not 
in  the  absence  of  statute  recognized  by  the  common 
law  or  in  equity.  Therefore  the  statute  must  be  strictly 
construed.  Turnes  v.  Brenckle,  249  HI.  394;  Schmidt 
V.  Anderson,  253  HI.  29 ;  LaCrosse  Lumber  Co.  v.  Orace 
M.  E.  Church,  180  111.  App.  584.  A  party  securing  a 
hen  under  the  Mechanic's  Lien  Law  must  show  com- 
pliance with  its  provisions.  Cary-Lomhafd  Lumber 
Co.  V.  Fuilenunder,  150  111.  629.  Our  Supreme  Court 
held,  construing  the  Mechanics '  Liens  Act  as  amended 
in  1887,  which  provided  for  statements  to  be  made 
to  the  owner  by  both  the  contractor  and  the  party 
desiring  a  lien,  that  while  the  owner  had  the  right  to 
refuse  payment  until  the  contractor  furnished  the 
statement  required  by  law  that  the  right  of  the  sub- 
contractor to  a  lien  did  not  depend  upon  the  omission 
of  the  owner  to  do  or  perform  any  act,  but  did  depend 
upon  something  he,  the  subcontractor,  must  himself  do 
unless  the  necessity  was  avoided  by  the  act  of  the 
original  contractor  in  furnishing  the  sworn  statement. 
Butler  i&  McCracken  v.  Gain,  128  HI.  23.  But  that 
act  was  not,  in  these  respects,  identical  with  that  of 
1903.  We  are  referred  to  no  case,  and  know  of  none, 
directly  determining  the  question  here  presented  as 
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to  the  construction  of  the  Act  of  1903.  It  is  dauned 
by  appellant's  counsel  that  the  question  was  presented 
to  the  Supreme  Court  in  Rittenhouse  &  Embree  Co. 
V.  Warren  Const.  Co.,  264  HI.  619,  and  was  not  passed 
on  because  the  case  was  decided  on  other  grounds. 
It  appears  on  page  623  of  the  opinion  that  the  builder 
made  payments  to  the  contractor  without  obtaining 
statements  from  the  contractor,  as  provided  in  sec- 
tion 5,  and  the  trial  court  held  under  the  provisions 
of  sections  21  and  32  (J.  &  A.  1fir7159,  7162)  that  the 
builder  could  not  claim  credit  against  the  subcontractor 
because  of  that  fact,  but  it  does  not  appear  that  the 
subcontractor  had  failed  to  make  the  statement  pro- 
vided in  section  24.  If  it  did  so  appear  the  case  would 
be  authority  in  support  of  appellant  *s  contention  here, 
for  the  court  said  on  page  620 :  *  *  There  is  no  contro- 
versy •  •  •  that  appellee  took  all  of  the  necessary 
steps  to  perfect  a  mechanic's  lien  under  the  Mechanic's 
Lien  Law  of  1903.*'  In  the  case  of  the  American 
Radiator  Co.  v.  Blakis,  165  111.  App.  404,  sections  5 
and  32  of  the  Act  are  quoted  and  commented  upon, 
and  it  is  said  that  the  builder,  not  having  required 
the  statement  provided  in  section  5,  did  not,  by  pay- 
ment of  the  amount  due  the  original  contractor, 
relieve  his  property  from  a  lien  in  favor  of  the  sub- 
contractor there  under  consideration.  But  it  affirma- 
tively appears  in  that  case  that  the  subcontractor  had 
complied  with  section  24  in  giving  notice  of  his  claim 
to  the  owner.  It  is  held  in  Knickerbocker  Ice  Co.  v. 
Ualsey  Bros.,  262  HI.  241,  that  where  a  subcontractor 
does  not  serve  the  notice  required  of  him,  the  owner 
has  a  right  to  rely  upon  an  original  contractor's  state- 
ment furnished  under  section  5.  In  that  case  the 
owner  had  acted  on  such  statements  and  they  were 
false,  and  the  court  said  on  page  245:  **If  any  sub- 
contractor is  not  satisfied  to  rely  upon  the  contractor 
in  the  making  of  these  statements  and  to  abide  by 
the  statements  as  made,  it  is  his  privileg<e,  under  the 
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statute,  to  serve  an  independent  notice  upon  the  owner, 
of  the  amount  due  or  to  become  due  under  his  sub- 
contract, which  shall  bind  the  owner  notwithstanding 
any  statement  made  by  the  contractor.  In  the  absence 
of  any  such  notice  served  by  the  subcontractor  the 
owner  has  the  right  to  rely  and  act  upon  the  sworn 
statements  made  to  him  under  said  section  5  by  the 
contractor,  unless  he  knows,  from  any  source,  that  the 
same  are  false.'' 

It  is  therefore  settled  law  that  in  case  the  sub- 
contractor makes  no  statement  under  section  24,  and 
the  original  contractor  makes  false  statement  under 
section  5,  the  owner  is  protected  in  acting  on  that 
false  statement,  but  the  subcontractor  is  protected 
to  the  extent  of  any  amount  named  in  such  false  state- 
ment as  due  or  to  become  due  to  him..  To  this  extent 
the  burden  is  placed  on  the  subcontractor  to  see  that 
a.  correct  statement  is  made  by  the  original  contractor 
to  the  owner,  and,  if  so  made,  there  is  no  necessity 
for  him,  the  subcontrafctbr,  to  protect  himself  by  com- 
plying with  the  provisions  of  section  24.  But  if  a 
false  or  incorrect  statement  is  made  under  section  5, 
then  the  subcontractor  must  protect  himself  by  mak- 
ing the  statement  required  by  section  24.  It  seems  to 
us  reasonably  to  follow  that  if  the  subcontractor  makes 
the  necessary  investigation  as  to  the  statement  fur- 
nished by  the  original  contractor  to  the  owner,  and 
instead  of  learning  that  a  false  statement  to  his  detri- 
ment has  been  made,  he  learns  that  no  statement  in 
compliance  with  the  law  has  been  made,  that  he  should 
then  be  required  to  make  the  statement  provided  in 
section  24.  That  section  does  not,  in  terms,  limit  the 
requirement  to  cases  where  the  original  contractor's 
statement  is  incorrect.  It  absolutely  requires  the  sub- 
contractor to  make  it  as  a  condition  precedent  to 
establishing  his  lien.  It  is  easily  perceived  why  he 
should  be  relieved  from  making  it  if  the  owner  was 
already  furnished  by  the  original  contractor's  state- 
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ment  with  the  information  required  to  be  given  him 
by  the  subcontractor.  The  purpose  of  these  enact- 
ments Was  to  give  the  owner  notice  of  claims  that 
might  be  the  foundation  of  liens  against  his  premises, 
and  also  to  protect  such  claimants,  and  it  does  not 
seem  to  us  that  a  subbontractor,  himself  in  default  in 
observing  the  mandate  of  the  statute,  should  be  per- 
mitted to  establish  a  lien  against  the  owner  on  the 
ground  that  he,  the  owner,  was  also  in  default  in 
observing  a  statutory  requirement,  which  observance 
might  have  apprised  him  of  the  subcontractor's  claim 
and  relieved  the  subcontractor  of  the  statutory  duty 
imposed  upon  him. 

We  are  of  the  opinion  that  under  the  Act  of  1903, 
as  well  as  under  the  law  in  force  in  1887,  the  right 
to  a  lien  cannot  be  made  to  depend  alone  upon  the 
omission  of  the  owner  to  do  or  perform  the  duty  im- 
posed upon  him  by  the  statute. 

Appellee  suggests  other  reasons  for  affirming  the 
decree  which  may  have  some  force,  but  we  are  asked 
by  both  parties  to  construe  this  statute,  and  have  con- 
cluded to  let  our  decision  rest  on  that  ground.  The 
decree  is  affirmed. 

Affirmed. 


Emma  Kime,  Appellee,  v.  Samuel  Kime,  AppeUant 
Oen.  No.  6,104.    (Not  to  be  reported  in  fulL) 

Appeal  from  the  Circuit  Ck>urt  of  Gnindy  county;  the  Hon. 
Samuel  C  Stouoh,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1915.    Affirmed.    Opinion  filed  October  20,  1915. 


Statement  of  the  Case. 

Bill  for  separate  maintenance  by  Emma  B3me,  com- 
plainant, against  Samuel  Kime,  defendant,  in  the  Cir- 
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cuit  Court  of  Grundy  county,  on  the  ground  of  cruel 
and  abusive  treatment  and  other  misconduct.  From 
a  decree  in  favor  of  complainant,  defendant  appeals. 
The  answer  denied  and  explained  the  charges,  and 
aoeosed  complainant  of  much  wrongdoing.  There 
was  a  jury  trial  and  a  verdict  for  the  complainant  and 
finding  that  at  the  time  of  filing  her  bill  of  complaint 
she  was,  and  that  she  now  is,  living  separate  and  apart 
from  her  husband  without  her  fault. 

Cornelius  Beardon  and  Frank  L.  Flood,  for  appel- 
lant. 

Clyde  H.  Thompson  and  Frank  H.  Hayes,  for  ap- 
pellee. 

Mr.  Justice  Carnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Husband  and  wife,  §264* — tchen  evidence  sufficient  to  sus- 
tain verdict  on  Idll  for  separate  maintenance.  In  a  bill  for  separate 
maintenance  on  tlie  ground  of  cmel  and  abusive  treatment,  a  verdict 
and  finding  for  complainant  held  sustained  by  the  evidence. 

2.  Appeal  and  ebbob,  §  1401* — when  verdict  wUl  not  be  disturbed 
on  appeal.  In  an  action  where  the  finding  made  depended  largely 
on  the  opportunity  which  the  court  and  Jury  had  of  Judging  of  the 
credibility  of  the  witness,  such  finding  will  not  be  disturbed  on 
review  in  the  absence  of  substantial  error  of  law  found  in  the 
record. 

8.  Appeal  and  ebbob,  §1491* — when  failure  to  exclude  question 
mot  prefudiotal  error.  Although  a  question  is  leading  and  suggest- 
ive, the  faUuie  of  the  court  to  exclude  the  question  will  not  be 
deemed  to  be  substantial  error,  where  an  examination  of  the  tes- 
timony shows  that  defendant  was  not  prejudiced  by  the  ruling  of 
the  trial  court  In  permitting  the  question  to  be  answered. 

4.  iNSTBUcnoNs,  §  100* — when  instruction  not  improperly  refused 
because  not  applying  the  pleadings.  In  a  bill  for  separate  mainte- 
nance, where  defendant's  pleadings  did  not  charge  complainant 
with  adultery,  and  where  defendant  as  a  witness  expressly  dis- 
claimed such  charge,  an  instruction  informing  the  Jury  of  the  evl- 

*8ee  nUnols  Notes  DIffMt*  Vols.  XI  to  XV,  and  CamaUtlTe  Quarterly,  Mime 
topic  UKl  eectloii  nninber. 


346  Appellate  Courts  of  Illinois, 

Erlckson  v.  American  Well  Works,  196  111.  App.  346. 

dence  necessary  to  establish  such  charge  and  the  effect  of  a  con- 
donation of  the  offense,  held  proper  where  the  attention  of  the  Jury 
was  directed  to  the  question  whether  complainant  had  been  guilty  of 
adultery  by  defendant's  introduction  of  evidence  tending  to  show 
that  he  had  grounds  for  being  jealous  of  complainant 

6.  Husband  awd  wife,  §  267* — what  is  effect  of  errors  on  friol 
by  jury  in  suU  for  separate  maintenance.  Since  in  a  separate  main- 
tenance proceeding  the  verdict  of  a  Jury  is  merely  advisory,  which 
the  court  may  disregard  and  enter  such  decree  as  in  his  Judgment 
equity  demands,  questions  of  errors  of  law,  in  rulings  on  evidence, 
and  in  instructions  are  of  less  importance  than  in  a  common  law  or 
divorce  proceeding,  where  a  Jury  trial  is  a  matter  of  right 


Ernest  L.  Erickson,  Administratori  Appellee,  ▼.  Amer- 
ican Well  WorkSi  Appellant. 

Gen.  No.  6,107. 

1.  WoBKMEN*s  Compensation  Act — what  is  effect  of  lack  of  negli- 
gence or  lack  of  due  care  upon  right  to  recovery.  Under  the  Work- 
men's Gompensation  Act  (J.  &  A.  f  5449  et  seq.),  it  is  not  neces- 
sary to  a  recovery  that  the  accident  should  have  been  caused  by 
the  negligence  of  the  master  or  that  the  servant  should  have  beeo 
in  the  exercise  of  due  care  when  injured. 

2.  Neouoence,  §66* — what  constitutes  contributory  negligence. 
Where  a  person  is  injured  as  ^a  result  of  his  negligence  or  want  of 
due  care,  such  person  is  always  carelessly  doing  something  which 
a  prudent  man  would  not  have  done  under  similar  circumstances,  or 
omitting  something  which  reasonable  prudence  requires  of  aucb 
person. 

3.  Workmen's  Compensation  Act — when  employee  right  to  recover 
although  his  negligence  proximate  cause  of  injuries.  Under  the 
Workmen's  Omip^isation  Act  (J.  &  A.  f  5449  et  seq.),  a  recover 
cannot  be  denied  although  it  is  possible  or  even  probable  that  the 
proximate  cause  of  the  injuries  for  which  compensation  is  sou^t 
was  the  negligence  of  the  claimant 

4.  Workmen's  Compensation  Act,  S  11* — what  is  effect  upon  right 
to  recover  compensation  of  performing  act  outside  course  of  employ' 
meni.  Under  the  Workmen's  Compensation  Act  (J.  &  A.  f  5449 
et  seq.),  compensation  cannot  be  recovered  for  injuries  resulting  to 
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an  employee  wlille  engaged  In  acts  not  in  the  course  of  his  employ- 
ment 

5.  WoBKMEif's  Compensation  Act,  §  11* — when  employee  putting 
head  out  of  fnoving  elevator  engaged  in  usual  course  of  employment. 
In  an  action  under  the  Workmen's  Compensation  Act  (J.  &  A. 
f  6449  €$  seq,)^  to  recover  compensation  for  the  death  of  a  plain- 
tiffs intestate  as  a  result  of  being  caught  in  an  elevator  shaft  in  a 
building  where  he  was  employed  by  defendant,  which  elevator  dece- 
dent was  operating  at  the  time  of  the  accident,  being  engaged  in 
hoisting  certain  frames  from  one  floor  of  the  building  to  another  by 
means  of  such  elevator,  held  that  at  the  time  of  the  accident 
decedent  was  engaged  in  the  usual  course  of  his  employment, 
although  there  was  evidence  that  decedent  put  his  head  out  of  the 
door  of  the  moving  elevator  and  thereby  contributed  to  the  injury 
sustained,  such  evidence  being  construable  merely  as  indicating  a 
want  of  doe  eara 

6.  Workmen's  Compensation  Act — when  yearly  earning  poicer 
properly  computed.  In  an  action  under  the  Workmen's  Compensa- 
tion Act  (J.  &  A.  f  6449  ei  seq.),  to  recover  for  the  death  of  plain- 
tiff's intestate  as  a  result  of  injuries  sustained  in  an  accident 
occurring  while  decedent  was  in  the  employ  of  defendant,  where  it 
appeared  that  at  the  time  of  his  death  decedent  was  twenty-two 
years  of  age,  of  more  than  average  education,  and  had  been  work- 
ing for  defendant  at  various  times  and  in  various  capacities  for  five 
years  prior  to  the  accident,  his  last  employment  by  defendant  com- 
mencing two  weeks  before  the  accident  and  involving  duties  mainly 
of  superintend^ice  at  a  wage  of  $3  per  day,  a  finding  which  com- 
puted the  yearly  earning  power  of  decedent  under  clause  d  of  section 
6  of  such  act  (J.  &  A.  f  6465),  providing  that  in  certain  cases  such 
earning  power  may  be  computed  by  taking  three  hundred  times  the 
average  amount  earned  by  decedent  during  the  days  preceding  the 
accident,  held  not  erroneous,  and  that  the  result  attained  was  fair 
and  reasonable. 

7.  WoBK MEN'S  Compensation  Act — when  substantial  damage  pre- 
sumed from  relationship.  The  law  will  presume  from  relationship 
alone  that  a  wife,  child  or  parents  of  a  decedent  will  suffer  some 
substantial  damage  fls  a  result  of  the  death  of  such  decedent 

8.  Statutes,  §203* — ii?*al  is  effect  of  punctuation  in  construing 
statutes.  The  punctuation  used  in  a  statute  is  helpful  in  its  con- 
struction although  such  punctuation  does  not  control  such  construc- 
tion. 

9.  W<nKMKN'8  Compensation  Act,  S  10* — when  son  contributes  to 
support  his  parents.  A  son  living  with  his  parents  and  paying  them 
for  his  board  and  lodging  at  a  price  ordinarily  paid  for  such  board 

•See  nUnole  Notes  DIseet,  Vols.  XI  to  XV,  and  CnmiiUtlTe  Quarterly,  Mine 
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and  lodging  at  boarding  houses  is  contributing  to  the  support  of  sodi 
parents. 

10.  WoBKMBN*s  Compensation  Act,  9  1* — how  conttrued  relative 
to  contribution  to  support  of  parents.  In  an  action  under  the  Work- 
men's Oompensation  Act  (J.  &  A.  f  5i49  et  aeg.),  to  reooyer  for 
the  death  of  plaintiUTs  intestate  as  a  result  of  an  accident  occurring 
while  decedent  was  in  the  employ  of  defendant,  such  action  being 
brought  for  the  benefit  of  decedeit's  Cather,  the  words  "to  whose 
support  he  has  contributed  within  five  years  previous  to  his  death** 
In  clause  a  of  section  4  of  the  Act  ( J.  &  A.  f  5452),  held  to  qualify 
the  word  "pai'^ts*'  as  well  as  the  words  or  other  "lineal  h^rs," 
also  found  in  such  clause  of  such  section,  there  being  no  comma 
after  the  word  "parents"  and  before  the  words  "lineal  heirs,**  U)t 
which  reason  the  section  requires,  as  a  prerequisite  to  a  recovery  in 
behalf  of  parents,  evidence  that  decedent  had  contributed  to  the 
support  of  such  parents  within  five  years  prior  to  his  death,  and 
such  construction  is  not  afiTected  by  the  fact  that  similar  langoage 
is  used  in  clause  1  of  section  5  of  such  Act  ( J.  &  A.  f  5453),  relating 
to  the  payment  of  compensation  accruing  in  the  lifetime  of  the 
employee  in  case  of  his  death  before  the  total  of  the  payments  equals 
the  amount  of  a  /leath  benefit,  wherein  the  word  "pc^rents*'  is  sep- 
arated from  the  words  "or  other  lineal  heirs**  by  a  comma. 

11.  WoBKMEN*s  Compensation  Act,  §  10* — when  son  contributing 
to  support  of  parents.  In  an  action  under  the  Workmen's  Oompen- 
sation Act  (J.  &  A.  f  5449  €i  se^.),  to  recover  compensation  for 
the  death  of  plaintUTs  intestate  as  a  result  of  an  accident  happening 
while  decedent  was  employed  by  defendant,  held  that  decedent  was 
contributing  to  the  support  of  parents  within  the  meaning  of  section 
6  of  sudi  act  (J.  &  A.  f  5452),  fixing  the  amount  of  compaisatiott 
to  be  recovered  in  case  of  the  death  of  an  employee  who  "leaves 
♦  ♦  ♦  parents  ♦  ♦  ♦  to  whose  support  he  had  contributed 
within  five  years  previous  to  his  death,*'  where  it  appeared  that 
within  the  time  named  decedent  had  resided  with  his  parents  and 
paid  to  them  an  amount  equal  to  that  usually  paid  for  board  and 
lodging  in  boarding  houses,  and  that  decedent  later  increased  the 
amount  paid  such  parents  in  consideration  of  the  necessities  of  such 
parenta 

12.  Workmen's  Compensation  Act,  §  12* — when  evidence  of  habits 
of  employee  admissible.  In  an  action  under  the  Workmen*8  Conk- 
pensation  Act  (J.  &  A.  f  5449  et  seq,),  to  recover  for  the  death 
of  plaintiff's  intestate  as  a  result  of  injuries  sustained  by  being 
caught  in  an  elevator  shaft  in  a  building  where  decedent  was 
employed  by  defendant,  and  was  at  the  time  of  the  accident  operat- 
ing such  elevator,  such  action  being  tried  by  the  court  without  a 

*See  nUnoU  Notes  Dlireat,  Vols.  XI  to  XV,  and  CumuUtive  4)iiart«riy, 
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jury,  evidence  of  the  careful  habits  of  deceased  held  competent, 
thoa^rh  there  were  eyewitnesses  of  the  accident. 

Appeal  from  the  Circuit  Court  of  Kane  county ;  the  Hon.  Clinton 
F.  iBwiN,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.  Affirmed.  Opinion  filed  October  20,  1915.  Certiorari  denied 
by  Supreme  Court   (making  opinion  final). 

J.  C-  Murphy  and  E.  L.  Lyon,  for  appellant 

John  M.  Baymond  and  John  K.  Nbwhall,  for  ap- 
pellee. 

Mb.  Justiob  Cabnes  delivered  the  opinion  of  the 
court. 

John  0.  Erickson,  appellee's  intestate,  while  in  the 
employ  of  the  American  Well  Works,  the  appellant, 
on  July  16, 1912,  was  caught  in  the  shaft  of  an  elevator 
that  he  was  operating  and  received  an  injury  that 
caused  his  instant  death.  These  parties  were  subject 
to  the  provisions  of  the  Workmen's  Compensation  Act 
approved  June  10,  1911,  in  force  May  1,  1912  (Jones 
&  Addington's  Annotated  Statutes,  vol.  3,  page  2914, 
f  5549  et  seq.).  It  is  not  the  act  now  in  force.  There 
was  an  arbitration  under  the  provisions  of  the  statute, 
and  an  appeal  to  the  Circuit  Court,  where  a  jury  was 
waived  and  the  case  tried  by  the  court  who  entered 
a  judgment  against  appellant  for  $3,500,  to  be  paid 
in  instalments  as  in  the  act  provided,  from  which 
judgment  this  appeal  is  prosecuted. 

Under  this  statute  to  warrant  a  recovelry  the  injury 
sustained  by  the  employee  must  be  one  "Arising  out 
of  and  in  the  course  of  the  employment."  The  amount 
and  manner  of  payment  of  compensation  for  an  injury 
resulting  in  death  is  provided  in  section  4  of  the  Act 
(J.  &  A.  115452),  and  is  as  follows:  /'a.  If  the  em- 
ploye leaves  any  widow,  child  or  children,  or  parents 
or  other  lineal  heirs  to  whose  support  he  had  con- 
tributed within  five  years  previous  to  the  time  of  his 
death,  a  sum  equal  to  four  times  the  average  annual 
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eanungs  of  the  employe,  but  not  less  in  any  event 
than  one  thousand  five  hundred  dollars,  and  not  more 
in  any  event  than  three  thousand  five  hundred  dollars. 
Any  weekly  payments,  other  than  necessary  medical  or 
surgical  fees,  shall  be  deducted  in  ascertaining  such 
amount  payable  on  death. 

**b.  If  the  employe  leaves  collateral  heirs  depend- 
ent upon  his  earnings,  such  a  percentage  of  the  sum 
provided  in  section  **a''  as  the  contributions  which 
deceased  made  to  the  support  of  these  dependents, 
bore  to  his  earnings. 

**c  If  the  employe  leaves  no  widow  or  child  or 
children,  parents  or  lineal  or  collateral  heirs  dependent 
upon  his  earnings,  a  sum  not  to  exceed  one  hundred 
and  fifty  dollars  for  burial  expenses. 

**d.  All  compensation  provided  for  in  this  section 
to  be  paid  in  case  injury  results  in  death,  shall  be  paid 
in  installments  equal  to  one-half  the  average  earnings, 
at  the  same  intervals  at  which  the  wages  or  earnings 
of  the  employe  were  paid  while  he  was  living;  or  if 
this  shall  not  be  feasible,  then  the  installments  shall 
be  paid  weekly. 

*  *  e.  The  compensation  to  be  paid  for  injuries  which 
result  in  death,  as  provided  for  in  this  section,  shall 
be  paid  to  the  personal  representative  of  the  deceased 
employe  and  shall  be  distributed  by  such  personal 
representative  to  the  beneficiaries  entitled  thereto,  to 
accordance  with  the  laws  of  this  State  relating  to  the 
descent  and  distribution  of  personal  property. ' '  There 
follows  a  clause  in  section  5  (J.  &  A.  If  5453),  to  which 
our  attention  is  called  as  perhaps  bearing  on  the  con- 
struction of  the  above-quoted  statute,  which  is  as  fol- 
lows: **  Death.  (1)  In  case  death  occurs  before  the 
total  of  the  payments  made  equals  the  amount  payable 
as  a  death  benefit,  as  provided  in  section  4,  article  a, 
then  in  case  the  employ^  leaves  any  widow,  child  or 
children,  or  parents,  or  other  lineal  heirs,  they  shall 
be  paid  the  difference  between  the  compensation  for 
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death  and  the  sum  of  such  payment^  but  in  no  case 
shall  this  smn  be  less  than  $500.00." 

The  basis  for  computing  compensation  is  given  in 
section  6  of  the  Act  (J.  &  A.  115455).  The  part  of 
the  section  necessary  to  be  considered  here  reads  as 
follows:  ^^a.  The  compensation  shall  be  computed 
on  the  basis  of  the  annual  earnings  which  the  injured 
person  received  as  salary,  wages  or  earnings  in  the 
employment  of  the  same  employer  during  the  year 
next  preceding  the  injury. 

**b.  Employment  by  the  same  employer  shall  be 
taken  to  mean  employment  by  the  same  employer  in 
the  grade  in  which  the  employe  was  employed  at  the 
time  of  the  accident,  uninterrupted  by  the  absence  from 
work  due  to  illness  or  any  other  unavoidable  cause. 

'^c.  The  annual  earnings  if  not  otherwise  determi- 
nable shall  be  regarded  as  300  times  the  average  daily 
earnings  in  such  computation. 

''d.  If  the  injured  person  has  not  been  engaged 
in  the  employment  for  a  full  year  immediately  pre- 
ceding the  accident,  the  compensation  shall  be  com- 
puted according  to  the  annual  earnings  which  persons 
of  the  same  class  in  the  same  or  in  neighboring  em- 
ployments of  the  same  kind  have  earned  during  such 
period.  And  if  this  basis  of  computation  is  impos- 
sible, or  should  appear  to  be  unreasonable,  three  hun- 
dred times  the  amount  which  the  injured  person  earned 
on  an  average  on  those  days  when  he  was  working 
during  the  year  next  preceding  the  accddent,  shall  be 
used  as  a  basis  for  the  computation.'' 

There  is  no  dispute  about  the  material  facts.  John 
0.  Erickson,  the  deceased,  was,  on  the  day  of  the  fatal 
accident,  an  unmarried  man  twenty-two  years  old,  and 
had  then  been  working  for  appellant  about  two  weeks 
in  moving  patterns  from  one  building  to  another. 
There  was  a  great  number  of  these  patterns  of  various 
sizes,  from  a  few  inches  to  several  feet  in  diameter, 
and  some  of  them  were  carried  to  the  upper  floor  of 


352  Appellate  Coubts  op  Illinois. 

Erickson  v.  American  Well  Works,  196  111.  App.  346. 

the  building  to  which  they  were  moved  by  means  of 
an  elevator.  He  was  furnished  two  men,  who,  under 
his  direction,  did  most  of  the  manual  labor.  His  prin- 
cipal duty  was  to  keep  track  of  the  patterns,  ohe<^ 
them  up,  and  keep  a  record  of  where  they  were  placed. 
He  had  theretofore  used  the  elevator  in  which  the 
accident  happened,  operating  it  himself,  in  the  course 
of  such  employment,  and  was  so  using  it  at  the  tune 
of  the  injury.  In  years  past  deceased  had  attended 
high  school  for  two  years  but  did  not  graduate. 
Worked  for  some  time  for  a  printing  company  and 
five  or  six  years  for  appellant.  Attended  school  at 
Bock  Island  a  year  immediately  before  going  to  work 
for  the  appellant  the  last  time.  He  intended  to  enter 
the  ministry,  which  would  require  three  or  four  years 
more  of  schooling.  At  the  time  of  his  injury  he  was 
earning  $3  a  day.  He  had  never  earned  higher  wages. 
During  the  five  years  before  his  death  his  home  had 
been  in  his  father's  family,  consisting  of  the  father, 
and  mother,  himself  and  his  two  brothers,  until  Novem- 
ber, 1910,  when  the  mother  died.  The  father  and 
mother  kept  house  and  the  three  boys  lived  with  them. 
The  boys  were  all  engaged  in  some  kind  of  employ- 
ment. The  father  was  sixty-one  years  old,  a  laborer, 
at  wages  ranging  from  $1.75  to  $2.20  a  day,  and  had 
no  means  of  support  other  than  his  wages  and  what 
his  children  might  aid  him.  After  the  mother  died, 
a  relative  kept  house  for  them  about  a  year,  and  then 
the  housekeeping  was  abandoned  and  the  boys  rented 
rooms  elsewhere  from  September,  1911,  to  the  time 
of  the  death.  While  the  family  lived  together  deceased 
paid  his  parents  for  a  time  $4  a  week  for  his  board, 
room  and  washing,  but  three  or  four  years  before  the 
accident  he  began  pajdng  $5  a  week  for  the  same  serv- 
ice because  he  thought  it  necessary  that  they  have  more 
support.  This  was  the  only  way  that  he  contributed 
to  the  expense  of  the  family.    The  amount  that  he  so 
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paid  was  not  in  excess  of  the  usual  price  in  that  com- 
mnnity  for  what  he  received  therefor. 

There  was  no  eyewitness  to  the  accident,  and  uncon- 
tradicted evidence  was  introduced  that  deceased  was  a 
man  of  careful  habits.  The  elevator  had,  a  short  time 
before  the  accident,  been  installed  in  a  four-story  build- 
ing and  was  operated  by  the  party  using  it.  There  is 
some  evidence  that  the  operator  might  get  an  electric 
shook  in  using  the  elevator.  The  evidence  does  not 
show  negligence  of  the  appellant  contributing  to  the 
accident,  and  there  is  some  ground  for  the  inference 
that  deceased  may  have  carelessly  put  his  head  out  of 
the  elevator  door  while  it  was  moving,  and  himself  have 
been  guilty  of  contributory  negligence  in  so  doing  that 
would  preclude  a  recovery  in  the  absence  of  this  stat- 
ute even  had  appellant  been  negligent. 

It  is  not  necessary  to  a  recovery  under  the  provi- 
sions of  this  statute  that  the  injury  be  the  fault  or 
negligence  of  the  master  or  that  the  injured  party  be 
in  the  exercise  of  ordinary  care.  Appellant  admits 
this,  but  says  that  notwithstanding  these  provisions 
of  the  law,  a  servant,  while  in  the  employment  of  his 
master,  may  be  injured  by  his  own  act  that  is  so  reck- 
less and  unnecessary  that  it  cannot  be  said  that  the 
act  was  performed  in  the  course  of  his  employment 
and  that  this  is  such  a  case,  and  he  cites  authorities 
in  support  of  that  proposition  of  law  and  we  presume 
it  is  good  law.  Among  the  authorities  so  cited  is  the 
case  of  Brown  v.  City  of  Decatur,  188  HL  App.  147. 
The  court  there  cited  and  discussed  several  authorities 
on  that  question,  and  said:  '^The  criterion  is,  what 
was  the  deceased  doing,  and  not  what  was  the  maimer 
in  which  he  was  doing  it,''  and  held  under  the  circum- 
stances of  that  case  that  the  injury  was  received  in 
the  course  of  the  servant's  employment.  In  case  of 
an  accident  resulting  from  the  want  of  due  care,  in 
other  words  negligence,  of  the  injured  party,  he  is 
always  carelessly  doing  something  that  a  prudent  man 
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would  not  do  under  the  circumstances,  or  failing  to 
do  something  that  reasonable  prudence  requires  of 
him.  This  statute,  as  we  have  seen,  gives  a  right  of 
recovery  notwithstanding  the  negligence  of  the  injured 
party,  and  to  give  the  statute  any  effect  the  right  of 
recovery  must  not  be  denied  because  it  is  possible  or 
even  probable  that  the  proximate  cause  of  the  injury 
was  the  negligence  of  the  claimant.  We  presume, 
using  an  extreme  illustration,  had  deceased  deliber- 
ately attempted  to  descend  from  the  fourth  floor  to  the 
first  floor  of  the  building  by  jumping  down  the  elevator 
shaft  instead  of  using  the  elevator,  that  it  would  have 
been  a  reckless  act  that  could  not  be  said  to  be  per- 
formed in  the  course  of  his  employment,  and  that  no 
doubt  less  marked  acts  of  recklessness  might  be  so 
considered;  but  we  are  of  the  opinion  that  the  facts 
in  this  case,  under  the  authorities  cited,  and  particih 
larly  under  the  authority  of  Brown  v.  CUy  of  Decatur, 
supra,  and  the  authorities  there  discussed  and  re- 
viewed, do  not  bring  the  case  within  that  dass,  but  at 
most  can  only  be  construed  as  indicating  a  want  of 
due  care  by  the  deceased. 

Under  the  provisions  of  section  6,  before  quoted, 
as  deceased  had  not  been  employed  by  appellant  during 
the  year  next  preceding  the  accident,  it  was  necessary 
to  make  the  computation  under  clause  d  of  that  sec- 
tion and  base  the  finding  on  the  annual  earnings  of 
persons  of  that  class,  or  if  that  should  appear  to  be 
unreasonable,  three  hundred  times  the  amount  whidi 
the  injured  person  earned  on  an  average  in  those  dajrs 
when  he  was  working  during  the  year  next  preceding 
the  accident.  The  court  evidently  used  the  last-sug- 
gested basis  and  found  an  annual  earning  of  $900 
a  year  on  the  basis  of  $3  a  day,  that  deceased  had 
been  earning  immediately  before  the  accident  This 
action  of  the  court  is  complained  of,  and  appellant 
insists  that  under  the  facts  the  finding  of  earnings 
could  only  have  been  t)ased  on  the  annual  earnings  of 
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persons  of  that  class;  that  there  was  no  evidence  of 
such  annual  earnings,  and  therefore  no  basis  in  the 
testimony  for  a  finding  of  $900  a  year.  We  do  not 
think  the  conrt  erred  in  this  respect.  It  would  not 
have  been  easy,  and  perhaps  not  ** reasonable,*'  to 
undertake  to  find  what  people  in  that  class  were  earn- 
ing. The  work  at  which  deceased  was  employed  was. 
not  a  common  every-day  work  in  which  wages  could 
be  easily  ascertained  and  proven,  and  while  it  is  true 
that  it  would  be  unfair  to  base  annual  earnings  on 
what  an  employee  had  been  receiving  for  a  short  time 
before  his  injury  at  some  unusual  and  perhaps  high 
priced  employment,  it  is  a  matter  of  common  knowl- 
edge that  the  wages  of  30  cents  an  hour,  or  $3  a  day, 
were  not  above  the  range  of  wages  that  people  like 
deceased  are  able  to  earn.  The  result  reached  is  ap- 
parently fair  and  reasonable. 

Finally  appellant  contends  that  deceased  had  not 
**  contributed  withm  five  years  previous  to  the  time 
of  his  death*'  to  the  support  of  his  father,  and  there- 
fore appellee  was  not  entitled  to  recover  anything 
under  clause  a  of  section  4,  but  could  only  recover 
nnder  clause  c  for  burial  expenses  an  amount  not  ex- 
ceeding $150.  Appellant  contends  that  the  words  in 
danse  a  **to  whose  support,**  etc.,  qualify  not  only  the 
preceding  words  ** lineal  heirs,**  but  also  the  preceding 
word  ** parents,**  and  he  says  they  also  qualify  the 
words  "widow,  child  and  children,**  therefore  that  no 
party  answering  to  any  of  those  descriptions  is  entitled 
to  anything  under  that  statute  unless  there  is  proof 
that  deceased  had  contributed  to  the  support  of  such 
person  within  five  years  previous  to  his  death.  Ap- 
pellee answers  this  contention  by  saying  that  there 
is  proof  that  deceased  contributed  to  the  support  of 
his  father  within  that  period  of  five  years,  and  he  also 
insists  that  the  words  "to  whose  support  he  had  con- 
tribnted,**  etc.,  only  qualify  the  words  "lineal  heirs," 
and  says  it  is  absurd  to  suppose  that  the  Legislature 
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intended  that  the  widow  or  children  should  not  be 
entitled  to  recover  without  proving  that  deceased  had 
contributed  to  their  support  within  five  years,  and 
calls  our  attention  to  decisions  of  the  Supreme  Court 
under  the  Injuries  Act  (J.  &  A.  ^5449),  and  partica- 
larly  to  Dukeman  v.  Cleveland,  C,  C.  d  St.  L.  By.  Co., 
237  HI  104,  holding  that  the  law  presumes  some  sub- 
stantial damage  from  the  relationship  alone  in  case 
of  wife,  child  or  parents  of  deceased,  and  says  that  the 
law  was  enacted  in  favor  of  those  dependent  upon  the 
deceased;  that  the  Legislature  knew  the  constmction 
of  the  former  law  in  relation  to  the  presumption  of 
dependency  of  parents,  and  therefore  must  have  in- 
tended the  qualifjdng  words  to  apply  only  to  the  im- 
mediately preceding  words,  ** lineal  heirs."  If  there 
were  a  comma  after  the  word  ** parents**  the  meaning 
contended  for  by  appellee  would  quite  likely  be  gath- 
ered from  a  first  reading  of  the  clause,  but  no  comma 
is  there  found  and  we  do  not  see  that  the  fact  that  a 
comma  is  found  after  the  word  ** parents''  in  clause 
(1)  of  section  5  (J.  &  A.  If 5453)  before  quoted,  helps 
appellee's  contention.  While  punctuation  does  not  con- 
trol, it  is  helpful  in  construing  statutes.  Appellant 
while  admitting  and  arguing  that  these  provisions  were 
enacted  for  the  benefit  of  dependents  and  that  depend- 
ency must  be  proven  as  a  basis  of  recovery,  says  that 
the  statute  must  be  literally  construed  and  a  recovery 
permitted  only  when  some  provision  of  the  statute 
authorizing  the  recovery  can  be  found;  that  it  is  an 
entire  change  from  the  theory  of  the  recovery  under 
the  Injuries  Act  under  which  we  are  required  to  look 
forward  and  indulge  in  presumptions  of  what  the  de- 
ceased might  have  done  for  his  dependent  relatives  in 
the  future  had  he  lived ;  that  here  we  must  look  badc- 
ward,  and  if  he  has  not  contributed  to  the  support  of 
any  relative  within  five  years  immediately  preceding 
his  injury,  it  is  immaterial  what  prospects  there  might 
be  that  he  would  have  contributed  had  he  lived,  and 
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there  can  be  no  recovery.  However  reasonable  the  con- 
struction placed  on  that  clause  by  appellee  may  be, 
we  doubt  whether  it  can  be  properly  so  read.  But  we 
do  not  regard  it  necessary  to  determine  that  question 
in  this  case.  Assuming  that  the  right  of  recovery 
must  rest  on  some  proof  that  deceased  contributed  to 
the  support  of  his  father  within  a  period  of  five  years 
before  his  death,  we  think  the  record  furnishes  such 
proof.  We  think  without  doing  violence  to  language 
as  commonly  spoken  and  understood,  that  a  son  living 
with  his  parents  and  paying  the  price  for  his  board  and 
lodging  that  is  ordinarily  paid  at  boarding  houses  may 
be  said  to  be  contributing  to  their  support  Instances 
are  very  numerous  where  the  parents,  or  the  mother 
if  she  survive  the  father,  are  living  in  comfort  relying 
entirely  on  what  the  children  pay  for  their  board  and 
lodgings  at  the  home.  The  home  is  in  that  way  kept 
up  and  supported.  In  most  such  cases  the  parents 
have  neither  the  inclination  nor  ability  to  keep  a  board- 
ing house  and  in  that  way  provide  the  support  that 
their  children  so  give  them.  We  therefore  hold  that 
in  this  case  the  deceased  was  contributing  to  the  sup- 
port of  his  father  within  the  five-year  period,  and  that 
for  that  reason,  even  on  appellant's  construction  of 
the  statute,  the  recovery  was  warranted.  It  also  ap- 
pears from  the  evidence  that  the  price  of  $5  a  week 
that  he  had  paid  for  his  board  was  not  based  on  the 
calculation  of  how  much  that  board  was  actually  worth, 
but  rather  on  the  consideration  of  the  parents'  necessi- 
ties. As  we  have  before  said,  the  father  was  an  old 
man  with  no  means  and  small  earning  capacity.  We 
are  of  the  opinion  that  the  judgment  may  well  rest  on 
appellant's  construction  of  the  statute. 

It  is  not  argued  that  the  judgment  is  excessive  ex- 
cept for  the  reasons  that  we  have  above  considered 
and  discussed.  There  is  some  objection  made  that  the 
court  permitted  proof  of  the  careful  habits  of  deceased 
because  there  was  no  eyewitness  to  the  accident,  and 
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it  is  claimed  that  there  was  evidence  other  than  that 
of  eyewitnesses  as  to  how  the  accident  occurred,  there- 
fore snch  proof  of  deceased's  habits  was  not  compe- 
tent. This  question  of  admission  of  proof  is  of  tittle 
importance  because  the  hearing  was  before  the  court 
without  a  jury.  The  inquiry  is  whether  the  court  should 
have  considered  such  evidence  in  arriving  at  his  con- 
clusion. We  are  of  the  opinion  that  the  evidence  was 
competent,  though  perhaps  not  very  material,  and 
could  have  been  properly  considered  by  the  oouri 
Finding  no  error  in  the  record  the  judgment  is  af- 
firmed. 

Affirmed. 


Burton  A.  Hitchcock,  Executor,  Appellee,  ▼•  Board  of 
Home  Uissions  et  aL,  Appellants. 

Oen.  No.  6,111.    (Not  to  be  reported  in  fulL) 

Appeal  from  the  Circuit  Court  of  Peoria  county;  tbe  Hon. 
Thbooobb  N.  Gbcbn,  Judge,  Presiding.  Heard  in  this  court  at  the 
April  term,  1915.    Affirmed.    Opinion  fUed  October  20, 1915. 

Statement  ol  the  Case. 

Action  by  Biirton  A.  Hitchcock,  executor,  plaintiff, 
against  the  Board  of  Home  Missions,  and  the  Troy 
Orphan  Asylnm,  defendant,  in  the  Circnit  Conrt  of 
Peoria  county. 

This  case  has  been  before  this  conrt  before  {HUchr 
cock  V.  Board  of  Home  Missions,  175  HL  App.  87)  and 
before  the  Supreme  Court  on  appeal  from  this  court 
{Hitchcock  V.  Board  of  Home  Missions,  259  HL  288). 
The  Circuit  Court  had  refused  to  allow  solicitor's 
fees  to  the  Troy  Orphan  Asylum,  appellant  here.  This 
court  held  that  it  had  erred  in  so  doing,  and  the 
Supreme  Court  affirmed  that  part  of  the  decision  of 
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the  court  and  remanded  the  cause  with  directions  ^^to 
allow  the  Troy  Orphan  Asylmn  a  reasonable  solicitor's 
fee.'' 

After  the  caase  was  redocketed  in  the  Circuit  Court, 
proceedings  were  had  before  a  master  in  chancery  who 
refused  to  hear  evidence  or  consider  the  value  of  at- 
torney's services  rendered  to  the  Troy  Orphan  Asylum, 
either  in  the  appeal  to  the  Supreme  Court  or  to  this 
court,  and  reported  the  sum  of  $1,000  as  a  reasonable 
fee  for  the  services  rendered  prior  to  the  original  de- 
cree in  the  Circuit  Court.  On  objection  and  exception 
by  defendant  Troy  Orphan  Asylum  to  that  part  of  the 
master's  report  which  refused  to  consider  the  value 
of  services  rendered  on  the  two  api)eals,  the  chancellor 
sustained  the  report. 

Prom  a  decree  allowing  defendant  Troy  Orphan  Asy- 
lum an  attorney's  fee  of  $1,000  for  services  rendered 
prior  to  the  original  decree  in  the  Circuit  Court  and 
denying  such  fees  for  services  rendered  on  appeal, 
defendant  Troy  Orphan  Asylum  appeals. 

LxjTHEB  C.  HiNELB,  for  appellants. 

No  appearance  for  appellee. 

Mb.  Justice  Cabnbs  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

Goers,  8  76*— 4(7/ien  attomey'$  fee$  for  services  rendered  on  appeal 
properly  denied  hy  trial  court  upon  remanding  of  cause.  Where  the 
Supreme  Gonrt  reversed  a  decree  in  an  action  with  mandate  to 
allow  a  party  "a  reasonable  solicitor's  fee,*'  the  decree  of  the  trial 
oonrt  sustaining  a  master's  report  refusing  to  consider  the  value 
ot  services  rendered  on  appeal,  and  allowing  only  a  reasonable  fee 
for  services  rendered  prior  to  the  decree  originally  appealed  frmn, 
h€l4  not  erroneous  where  nothing  in  the  pleadings  raised  the  question 
of  the  allowance  of  such  fees  for  services  rendered  on  appeal,  for  the 
reason  that  without  such  pleading  such  question  could  not  be  and 
was  not  decided  in  the  decree  appealed  from  by  this  appeaL 
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Gharles  H.  DeWolfe,  Appellee,  v.  Harlan  W.  Pierce 

et  aL,  Appellants. 

Gen.  No.  6,114.    (Not  to  be  reported  in  fnlL) 

Appeal  from  tbe  Circuit  Court  of  Stark  oonnty;  the  Hod.  Thbo- 
DOBB  N.  Obebn,  Judge,  presiding.  Heard  in  this  court  at  tbe  April 
term,  1916.    Affirmed.    Opinion  filed  October  20,  1915). 

Statement  of  the  Case. 

Action  by  Charles  H.  DeWolfe,  plaintiff,  against 
Harlan  W.  Pierce  et  al.,  defendants,  in  the  Circuit 
Court  of  Stark  county,  to  recover  for  personal  injuries 
sustained  by  falling  through  a  hole  in  the  floor  of 
defendants*  store  building.  From  a  judgment  for 
plaintiff  for  two  hundred  and  fifty  dollars,  defendants 
appeal. 

It  appeared  that  defendants  were  conducting  a  hard- 
ware store  and  tin  shop  in  the  City  of  Toulon  in  a 
building  (or  two  adjoining  buildings)  having  two 
entrances  from  the  street.  One  entrance  was  to  the 
general  store  room  where  smaller  articles  were  kept. 
That  room  was  kept  heated  and  was  the  usual  place 
for  customers  to  enter.  The  other  was  to  a  room 
that  defendants  call  a  warehouse,  but  in  which  was 
kept  for  sale  stoves  and  heavier  articles.  This  room 
was  not  kept  heated,  and  the  entrance  was  by  means 
of  a  sliding  door.  Back  of  this  room  was  a  tin  shop 
where  one  of  the  brothers  worked.  There  was  a  door 
from  each  of  the  rooms  into  this  tin  shop.  Before 
the  time  iu  question  defendant's  customers,  desiring 
to  purchase  some  of  the  larger  articles,  or  having 
business  in  the  tin  shop,  sometimes  used  the  doorway 
into  the  so-called  warehouse. 

A  short  time  before  the  accident  a  drayman  in  un- 
loading a  stove  had  broken  a  hole  in  the  floor  just  back 
of  this  sliding  door,  and  defendants  had  placed  a  stove 
over  the  broken  board  so  that  customers  entering  in 
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that  way  would  not  fall  in  the  opening  made.  On 
the  day  of  the  accident  the  stove  was  removed  and  one 
of  the  defendants  was  engaged  in  repairing  the  floor. 
He  had  removed  the  stove  and  gone  ont  of  the  room 
for  a  short  time  to  get  something  needed  in  the  repair, 
leaving  the  sliding  door  partly  open,  and  while  he  was 
gone  plaintiff 9  entering  the  store,  stepped  in  the  hole, 
receiving  a  qnite  serious  injury.  The  defense  was 
that  plaintiff  was  a  licensee  on  defendant's  premises 
when  injured. 

J.  H.  Bennick  and  T.  W.  Hoopbs,  for  appellants. 

James  H.  Andbbws  and  Chablbs  W.  Espby,  for  ap- 
pellee. 

Mb.  JxTsnoB  Gabnes  delivered  the  opinion  of  the 
court 

Abstract  of  fhe  Decision. 

L  NiQuoEiroB,  ( 181* — when  no  variance  as  to  place  where  infurp 
§u9ia4ned.  In  an  action  to  recover  for  personal  injuries  wliere  the 
declaration  alleged  tbat  plaintiff's  injuries  were  sustained  by  falling 
through  a  hole  in  defendants'  "store  building,"  and  the  evidoioe 
showed  that  the  hole  in  question  was  in  the  floor  of  a  warehouse 
used  in  connection  with  defendants'  store,  held  no  variance,  the 
war^ouse  under  the  evidence  being  properly  denominated  a  store 
building. 

2.  NiQUQBNOB,  }  24* — irJ^efi  owner  not  liable  for  iniuriee  to  per- 
«of»  entering  premisee  bp  permission  only.  One  entering  premises  by 
permission  only,  without  enticement,  allurement  or  inducement  held 
out  by  the  owner  or  occupant,  cannot  recover  for  injuries  caused  by 
obstructions  or  pitfalls  existing  in  the  premises. 

8.  NsQUOBNCB,  }28* — when  person  entering  premises  not  mere 
licensee  without  invitation^  In  an  action  to  recover  for  personal 
injuries  sustained  as  a  result  of  defendants'  alleged  negligence  by 
falling  throui^  a  hole  in  the  floor  of  an  entrance  to  a  building 
where  defendants  conducted  a  tin  and  hardware  business,  it  appear- 
ing that  the  entrance  in  question  through  which  plaintiff  sought  to 
enter  such  store  was  not  the  entrance  provided  for  the  purpose, 
hetid  that  plaintiff  was  not  a  mere  licensee  without  Invitation  so  as 
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to  excuse  defendants  from  the  duty  of  exercising  care  to  keep  sadi 
entrance  free  from  danger  where  it  appeared  that  the  entrance 
in  question  was  so  used  by  costomers  entering  the  store  with  sniB- 
cient  frequency  to  cliarge  def^idants  with  knowledge  that  it  wu 
being  so  used,  in  whidi  case  an  invitation  so  to  use  that  entrance  is 
to  be  implied. 

4.  Nbquobnob,  8  205* — when  imtructUm  ignoring  isiue  not  pre* 
judicially  erroneous.  In  an  action  to  recover  for  personal  injuries 
sustained  as  a  result  of  defendants*  alleged  negligence  by  falling 
through  a  hole  in  the  floor  of  an  entrance  to  a  building  wherein 
defendants  conducted  a  tin  and  hardware  business,  where  the  defense 
was  that  at  the  time  of  the  injury  plaintifT  was  a  mere  licensee 
without  invitation,  an  instruction  ignoring  the  question  whether 
plaintiff  at  such  time  was  an  invitee  of  a  licensee  held  not  preju- 
dicially erroneous,  where  a  further  instruction  told  the  jury  that 
plaintiff  could  not  recover  unless  the  evidence  showed  that  tbe 
building  in  question  was  a  store  building  into  which  the  public  was 
invited  to  enter,  and  where  the  proof  was  clear  and  convincing, 
and  where  the  instructions,  as  a  wholes  were  as  favorable  to  d^end- 
ants  as  they  had  a  right  to  ask. 

6.  Keguosnob,  ( 108* — when  question  whether  plaintiff  ewercised 
due  care  for  iury.  In  an  action  to  recover  for  personal  injuries 
alleged  to  have  been  sustained  by  reason  of  defendants'  neglig^ice, 
the  question  whether  at  the  time  of  the  injury  plaintiff  was  in  tbe 
exercise  of  due  care  for  his  own  safety  is  for  the  jury. 

6.  Kbguoenoe,  §  188* — when  evidence  sufficient  to  sustain  finding 
as  to  ewercise  of  due  care  by  plaintiff.  In  an  action  to  recover 
for  personal  injuries  sustained  by  falling  through  a  hole  in  the  floor 
of  an  entrance  to  a  building  wherein  defendants  conducted  a  tin 
and  hardware  business,  which  defect  in  such  floor  was  alleged  to 
be  due  to  defendants'  negligence,  evidence  held  to  justify  the  Jury 
in  finding  that  at  the  time  of  the  injury  plaintiff  was  in  the  exercise 
of  due  care  for  his  own  safety. 

7.  Damages,  §  116* — when  verdict  for  personal  injuries  not  e^ces- 
sioe.  In  an  action  to  recover  for  personal  injuries  sustained  as  a 
result  of  defendants'  alleged  negligence  by  falling  through  a  hole  in 
the  floor  of  an  entrance  to  a  building  wherein  defendants  conducted 
a  tin  and  hardware  business,  where  plaintiff  in  his  testimony 
sought  to  magnify  the  injuries  sustained  by  him  as  a  result  of  the 
accident,  a  verdict  of  two  hundred  and  fifty  dollars  for  plaintiff 
held  not  excessive. 
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H.  A.  Hillmer  Company  and  Henry  A.  Hillmer,  Appel- 
lants, V.  Martha  Behr,  Appellee. 

Gen.  No.  6,117. 

1.  Appeal  and  ebbob,  §  726* — when  decree  must  he  supported  hy 
evidence  in  record.  Wbere  a  decree  finds  no  facts  to  support  it, 
80Ch  decree  must  be  supported  on  appeal  by  evidence  found  in  the 
record,  if  supportable  at  alL 

2.  Injunction,  §311* — when  aoliottor's  fees  may  he  recovered 
upon  dissolution  of  temporary  iniunction.  On  a  suggestion  of  dam- 
ages after  the  dissolution  of  a  temporary  injunction,  a  defendant 
may  recover  solicitor's  fees  which  such  defendant  has  paid  or  for 
the  payment  of  which  he  has  l)ecome  obligated,  in  so  far  as  such 
services  were  rendered  in  obtaining  such  dissolution,  but  not  includ- 
ing services  rendered  in  the  general  defense  of  the  suit 

8.  iNJiTNcnoN,  §320* — when  evidence  insuffldent  as  hasis  for 
awarding  attorney's  fees  for  procuring  dissolution  of  temporary 
imfuncUon.  Where  on  a  suggestion  of  damages  after  the  dissolution 
of  a  temporary  injunction  solicitor's  fees  are  sought  to  be  assessed 
as  an  element  of  such  damages,  and  where  the  evidence  makes  no 
distinction  between  services  rendered  as  strictly  necessary  to  pro- 
cure such  dissolution  and  those  rendered  in  the  case  generally,  there 
la  no  evidence  on  which  the  value  of  the  services  directed  solely  to 
fbe  object  of  obtaining  such  dissolution  can  be  determined. 

4.  Injunction,  §  154* — what  is  office  of  injunction  pendente  lite. 
An  injunction  pendente  Ute  is  a  mere  ancillary  writ  whose  only 
office  is  to  preserve  the  status  in  quo  pending  a  final  hearing,  and 
for  wliich  writ  a  complainant  may  apply  or  not  as  he  sees  fit 

5.  Injunction,  §239* — when  one  may  do  acts  sought  to  he 
restrained  hy  permanent  vorit  with  impunity.  A  defendant  In  a 
bill  praying  for  a  perpetual  injunction  against  whom  no  injunction 
pendente  Ute  has  been  sued  out  may,  during  the  pendency  of  the 
suit,  do  the  acts  sought  to  be  restrained  thereby  without  being  in 
contempt  of  the  writ  but  he  so  acts  at  the  risk  of  having  his  acts 
done  pendente  lite  declared  illegal,  and  of  being  compelled  to  restore 
everything  to  its  condition  at  the  commencement  of  the  suit 

6w  Injunction,  §311* — what  are  separahle  items  in  computing 
attorney's  fees  as  damages  upon  dissolution  of  injunction  pendente 
Ute.  On  a  suggestion  of  damages  after  the  dissolution  of  an  injunc- 
tion pendente  lite,  where  it  is  sought  to  have  solicitor's  fees  assessed 
as  an  element  of  such  damages,  the  services  rendered  for  the  mere 
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purpose  of  getting  rid  of  such  an  injunction  are  clearly  distingiilsti- 
able  from  aerrices  rendered  in  the  general  def^ise  of  the  suit 

7.  iRjuncnoN,  (  820*— lofcen  evidence  inaufflcient  to  otUhoriMe 
a99e9imen$  of  atiomet/'B  fees  a$  damages  upon  disaoluUon  o/  tempo- 
Toxy  ifijttiicllofk  On  a  suggestion  of  damages  after  the  dissolution 
of  a  temporary  injunction,  where  it  is  sought  to  have  solicitoi^i 
fees  assessed  as  an  element  of  such  damages,  and  the  evidoice  makes 
no  discrimination  between  services  rendered  as  strictly  necessary 
to  procure  a  dissolution  of  the  injunction  and  those  rendered  in 
the  case  generally,  an  assessment  of  such  fees  as  damages  cannot 
be  sustained  on  evidence  that  a  certain  sum  was  paid  on  a  motion 
to  dissolve  and  upon  a  final  hearing  together. 

8w  Injunction,  }806* — lofcen  attomey*$  fees  for  depending  9wit 
not  a88e8$able  ae  damages  upon  dissolution  of  temporary  imfmntMon. 
Where  a  temporary  injunction  is  sued  out  as  ancillary  to  the 
principal  relief  sought,  fees  for  defending  the  suit  generally  cannot 
be  assessed  as  damages  on  the  dissolution  of  the  injunctim. 

9.  iNJXTNcndN,  {808* — when  reasonable  attorneys  tees  aUowed 
as  damages  upon  dissolution  of  temporary  injunction.  On  a  sug- 
gestion of  damages  after  the  dissolution  of  temporary  injunction,  a 
reasonable  solicitor's  fee  may  be  allowed  as  damages  notwithstand- 
ing the  fact  that  a  demurrer  was  interposed  to  the  bill  or  that  the 
knowledge  gained  on  hearing  of  a  motion  to  dissolve  was  subse- 
quently used  at  the  hearing  on  the  merits. 

la  Injunction,  }  808* — what  solioUor's  fees  attowed  as  damages 
upon  dissolution  of  temporary  injunction  may  cover.  The  damages 
allowed  by  the  statute  on  a  suggestion  of  damages  after  the  disso- 
lution of  a  temporary  injunction  are  only  those  sustained  by  an 
improper  and  wrongful  suing  out  of  the  injunction,  so  that  any 
solicitor's  fees  allowed  can  only  extend  to  those  paid  for  services 
on  the  motion  to  dissolve. 

11.  Injunction,  }  891* — wlien  decree  assessing  solicitor's  fees  as 
damages  or  dissolution  of  temporary  injunction  reversed.  A  decree 
assessing  solicitor's  fees  and  expenses  as  damages  on  the  disaola- 
tion  of  a  temporary  injunction  must  be  reversed  where  no  attempt 
is  made  either  in  the  evidence  or  in  the  argument  of  counsel  to 
distinguish  between  the  items  of  services  and  expenses,  and  where 
it  appears  that  the  injunction  in  question  was  only  dissolved  by  a 
final  decree  dismissing  the  bill,  no  motion  for  such  dissolution  being 
made  prior  to  the  final  decree. 

12.  Appeal  ano  kbbob,  {1269* — when  not  presumed  triai  ocmi 
acted  on  evidence  not  in  record.  On  appeal  from  a  decree,  the  Appe- 
late Court  cannot  presume  that  in  making  such  decree  the  trial 
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court  acted  on  evidence  not  8hown  in  a  record  which  purports  to  be 
a  full  copy  of  all  the  evidence  introduced. 

Appeal  from  the  Circuit  Court  of  Stephenson  county;  the  Hon. 
RiOHASD  S.  Fabband,  Judge,  presiding.  Heard  in  this  court  at  the 
AprU  term,  1915.    Reversed.    Opinion  filed  October  20,  1916. 

Ghablbs  H.  Obebn,  for  appellants. 

R  R  Tiffany,  for  appellee. 

Mb.  JusncB  Gabnbs  delivered  the  opinioif  of  the 
court 

This  is  an  appeal  from  a  decree  awarding  damages 
for  wrongfully  suing  out  an  injunction.  There  had 
been  a  temporary  injunction  granted  and  no  motion  to 
dissolve  the  same,  but  the  bill  was  dismissed  on  a 
hearing  on  the  evidence  and  that  decree  of  the  court 
sustained  on  appeal  to  the  Supreme  Court  in  H.  A. 
HiUmer  Go.  v.  Behr,  264  111.  568.  It  was  a  controversy 
between  the  parties  involving  the  question  whether  a 
piece  of  land  upon  which  appellee  was  about  to  build, 
and  from  which  building  she  was  temporarily  en- 
joined, was  a  public  street,  and  it  was  held  that  it 
was  not.  The  facts  and  questions  involved  can  be 
learned  from  a  reading  of  the  opinion  in  that  case. 
Counsel  for  both  sides  argue  from  the  statement  of 
the  case  there  made.  The  trial  court  had  continued 
the  injunction  in  force  pending  the  appeal,  and  re- 
served for  future  consideration  the  question  of  dam- 
ages for  wrongfully  suing  out  the  same,  which  reserva- 
tion the  Supreme  Court  held  was  proper  practice,  but 
did  not  have  the  question  before  it  whether  any  dam- 
ages could  be  properly  assessed  and  therefore  cannot 
be  said  to  have  considered  or  passed  on  that  question. 

The  suggestion  of  damages  on  which  the  present 
hearing  took  place  consisted  of  different  items,  includ- 
ing items  of  solicitor's  fees  and  solicitor's  expenses 
in  the  Circuit  and  Supreme  Court  of  $390.50,  which 
the  court  allowed,  and  a  large  item  for  rent  of  the 
premises  which  the  court  disallowed,  it  is  said  by  ap- 
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pellee,  because  of  the  wrongful  use  which  he  held  the 
evidence  showed  she  was  to  make  of  the  premises.  No 
cross-error  is  assigned,  and  the  only  question  pre- 
sented here  is  whether  the  court  erred  in  allowing 
the  items  of  solicitor's  fees  and  expenses.  There  is 
no  finding  of  facts  in  the  decree,  and  it  must  be  sus- 
tained, if  at  all,  on  the  evidence  found  in  the  record 
There  is  no  attempt  in  the  proof  to  distinguish  between 
services  rendered  in  obtaining  a  dissolution  of  the  in- 
junction (if  such  services  can  be  said  to  be  rendered 
where  there  is  no  motion  to  dissolve  the  temporary 
injunction)  and  services  rendered  in  the  general  de- 
fense of  the  suit,  and  appellants  contend  that  for  that 
reason  the  decree  should  be  reversed.  The  law  is 
clearly  announced  in  Lambert  v.  Alcorn,  144  IlL  313, 
where  the  court  said,  citing  authorities,  that  a  de- 
fendant might  recover  solicitor's  fees  which  he  had 
paid  or  become  obligated  to  pay,  for  services  rendered 
in  obtaining  a  dissolution  of  the  injunction,  but  not 
those  rendered  in  the  general  defense  of  the  suit,  and 
the  court  found  from  the  record  before  it  that  the 
principal  part  of  the  services  rendered  for  which  a 
recovery  was  sought  were  in  the  general  defense  of 
the  suit,  and  particularly  upon  the  final  hearing,  and 
said:  **The  evidence  wholly  fails  to  distinguish  be- 
tween the  services  rendered  in  relation  to  the  motion 
to  dissolve,  and  those  rendered  in  the  general  defense 
of  the  suit,  and  there  is  nothing,  so  far  as  we  are  able 
to  see,  from  which  the  value  of  the  services  directed 
solely  to  the  object  of  obtaining  a  dissolution  of  the 
preliminary  injunction  can  be  determined.*' 

And  held  for  that  reason  there  could  be  no  recovery, 
and  also  said:  '^ Perhaps  the  view  was  entertained 
by  court  and  counsel  at  the  time  of  the  assessment  of 
damages,  that  as  the  only  relief  sought  by  the  biU 
was  an  injunction,  the  entire  defense  was  virtually 
directed  to  the  sole  object  of  procuring  a  dissolution 
of  the  injunction,  and  therefore  that  all  the  services 
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rendered  in  the  case  must  be  deemed  to  have  been  ren- 
dered for  that  purpose.  The  relief  sought  by  the  bill 
was  a  perpetual  injunction  restraining  the  defendant 
from  laying  his  proposed  tile  drain,  and  an  injunction 
pendente  lUe  was  a  mere  ancillary  writ  which  the  com- 
plainant was  at  liberty  to  apply  for  or  not  as  he  saw 
fit.  Its  only  office  was  to  preserve  the  statu  quo  until 
a  final  hearing  could  be  had.  The  complainants  might 
have  prosecuted  their  suit  without  asking  for  a  pre- 
liminary injunction,  and  if  the  defendant  had  pro- 
ceeded to  construct  his  drains  during  the  pendency  of 
the  suit,  he  would  not  have  been  in  contempt  for  diso- 
bedience to  a  writ  it  is  true,  but  he  would  have  acted 
at  the  risk  of  having  his  acts  pendente  lite  declared 
illegal,  and  of  being  compelled  to  restore  everything 
to  the  condition  in  which  it  was  at  the  commencement 
of  the  suit.  In  a  litigation  of  this  character,  the  serv- 
ices rendered  in  the  general  defense  of  the  suit  are 
as  clearly  distinguishable  from  those  rendered  for 
the  mere  purpose  of  getting  rid  of  an  injunction  pen- 
dente  lUe,  in  case  one  has  been  issued,  as  they  are  in 
cases  where  relief  of  a  different  character  is  sought." 
In  that  case  a  motion  was  made  to  dissolve  the  pre- 
liminary injunction  and  partly  heard,  but  never  de- 
cided. In  the  present  case  there  was  no  motion  to 
dissolve  the  temporary  injunction.  A  similar  question 
was  before  this  court  in  Kotz  v.  Olos,  53  HI.  App.  485, 
where,  as  here,  there  was  no  motion  to  dissolve  the 
preliminary  ii^unction,  the  case  of  Lambert  v.  Alcorn, 
supra,  and  other  earlier  cases  were  discussed  and  at- 
tention called  to  the  language  of  the  court  in  Elder  v. 
Sdbin,  66  HI.  126,  where  it  is  said :  **The  statute  only 
allows  the  assessment  of  damages  sustained  by  reason 
of  improperly  suing  out  the  injunction,  and  the  dam- 
ages must  be  confined  alone  to  that  ground.  The 
charge  for  lawyer's  fees  could  only  extend  to  the  mo- 
tion to  dissolve  the  injunctioxL" 
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The  court  held  in  Landis  v.  Wolf,  206  111.  392,  that 
where  the  evidence  makes  no  discrimination  between 
services  rendered  in  the  case  generally  and  services 
which  were  strictly  necessary  to  procure  a  dissolution 
of  the  injunction  there  is  no  evidence  upon  which  the 
assessment  of  damages  can  be  based,  and  an  allowance 
in  such  case  cannot  be  sustained  on  proof  that  a  cer- 
tain sum  was  paid  upon  a  motion  to  dissolve  and  upon 
a  final  hearing  together.  In  Milligan  v.  Nelson,  188  IlL 
139,  the  court  reviewed  the  authorities  and  held  that 
where  the  services  sought  to  be  recovered  for  are 
rendered  in  securing  a  dismissal  of  the  bill  on  final 
hearing,  there  can  be  no  recovery  on  a  suggestion  of 
damages.  In  Dempster  v.  Lansingh,  234  HI.  381,  there 
was  a  temporary  injunction  and  hearing  on  motion  to 
dissolve  and  an  allowance  of  solicitor's  fees  as  dam- 
ages, and  in  reviewing  the  case  on  the  question  of 
that  allowance  the  court  said :  *  *  The  law  is,  that  where 
the  injunction  is  ancillary  to  the  principal  relief 
sought,  fees  for  defending  the  suit  generaUy  should 
not  be  assessed  as  damages  upon  the  dissolution  of 
the  injunction.'* 

In  City  of  Princeton  v.  Gustavson,  241  HI.  566,  a  bill 
for  injunction  was  dismissed  on  hearing  and  the  de- 
fendant was  allowed  $300  as  damages  to  reimburse 
him  for  solicitor's  fees  ** which  he  had  expended  or 
agreed  to  pay  in  procuring  a  dissolution  of  the  injunc- 
tion.'* It  does  not  appear  whether  there  was  a  motion 
to  dissolve  the  temporary  injunction,  but  we  assume 
there  was  and  some  liability  for  solicitor's  fees  in  that 
matter,  for  the  court  held,  without  much  discussion  of 
that  feature  of  the  case,  that  the  allowance  was  sup- 
ported by  the  testimony,  and  affirmed  the  decree,  citing 
Lambert  v.  Alcorn,  supra,  and  Dempster  v.  Lan- 
singh, supra,  in  support  of  its  decision,  which,  of 
course,  means  that  it  did  not  intend  to  overrule  or 
qualify  anything  said  in  those  cases.  Appellee's  coun- 
sel in  support  of  the  actions  of  the  court  dtes  Marks 
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V.  Columbia  Yacht  Club,  219,111.  417,  holding  that  a 
reasonable  solicitor's  fee  for  services  in  procuring  the 
dissolation  of  the  injunction  may  be  allowed  as  dam- 
ages notwithstanding  the  fact  that  a  demurrer  was 
interposed  or  that  the  knowledge  gained  on  a  hearing 
of  a  motion  to  dissolve  was  subsequently  used  upon  the 
trial  of  the  case  on  its  merits;  but  in  that  case  it  is 
said  on  page  420  of  the  opinion:  '^The  damages  al- 
lowed by  the  statute  are  only  those  sustained  by  reason 
of  an  improper  and  wrongful  suing  out  of  the  injunc- 
tioiiy  and  the  solicitors'  fees  can  only  extend  to  the 
motion  to  dissolve." 

As  we  have  before  said,  the  allowance  of  damages 
was  based  on  the  items  of  solicitor's  fees  and  solicitor's 
expenses.  There  is  no  effort  in  the  argument  of  coun- 
sel to  distinguish  between  the  items  of  solicitor's  serv- 
ices and  soUcitor's  expenses,  and  they  are  naturally 
covered  by  the  same  suggestions  as  to  proof  and  the 
purpose  for  which  they  were  incurred.  As  there  was 
no  motion  to  dissolve  in  this  case  and  no  services  ren- 
dered in  an  attempt  to  get  rid  of  the  preliminary  in- 
jxmction  that  under  the  authorities  cited  seem  a  basis 
for  the  recovery  of  damages,  the  decree  must  be  re- 
versed. Appellants'  counsel  says  that  the  court  had 
before  it  the  abstract  of  the  record  on  the  appeal,  and 
may  have  reached  his  conclusions  in  part  from  that. 
This  appellee's  counsel  denies.  We  cannot  presume 
that  the  court  acted  from  evidence  not  shown  by  the 
record  here  which  purports  to  be  a  full  copy  of  all  the 
evidence  introduced.  Presuming  that  the  opinion  of 
the  Supreme  Court  in  this  case  contains  a  full  state- 
ment of  its  history  so  far  as  it  is  necessary  to  con- 
sider that  history  here  outside  of  what  is  shown  by 
the  record  filed  here  (and  counsel  for  both  sides  seem 
to  argue  the  case  on  that  theory) ,  we  are  of  the  opinion 
that  there  can  be  no  recovery  on  account  of  any  pay- 
ment or  liability  incurred  for  solicitor's  fees  and  ex- 
penses on  a  suggestion  of  damages  for  wrongfully 
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sning  out  the  mjunction,  therefore  the  cause  is  not 
remanded. 

Reversed. 


E.  C.  Williams,  Appellee,  v.  American  Insurance  Ctam- 

pany,  Appellant. 

Gen.  No.  6,120. 

1.  INBUBANCB,  §  668*^icAen  evidence  aufflciewt  to  BU$tain  findk^ 
that  horse  tctu  kitted  hy  lightning.  In  an  action  to  recover  for  the 
loss  of  a  horse  under  a  policy  of  insurance  insuring  plaintiff  against 
loss  as  to  his  farm  horses  by  reason  of  lightning,  where  the  horse 
was  alleged  to  have  been  struck  by  lightning  while  running  in  a 
pasture  and  so  damaged  that  plaintiff  was  compelled  to  kill  it, 
and  where  the  evidence  tending  to  prove  that  the  horse  was  injured 
by  lightning  was  circumstantial,  evidence  held  to  warrant  the  Jury 
In  finding  that  the  injury  was  the  result  of  lightning,  such  injuries 
being  usually,  if  not  necessarily,  proven  by  circumstantial  evidence 

Z  Insurance,  S  342* — when  stipulations  in  policy  requiring  uirii- 
ten  waiver  of  proofs  of  loss  as  prerequisite  to  action  may  he  ¥>aived. 
Stipulations  in  an  insurance  policy  making  it  a  prerequisite  to  a 
recovery  thereon  that  insured  shall  furnish  proofs  of  loss  as  required 
in  such  policy  may  be  waived  by  insurer,  and  such  waiver  need  not 
be  In  writing  although  such  policy  provides  that  such  condition  shall 
not  be  waived  unless  the  waiver  be  in  writiiig,  such  condition  being 
one  which  may  be  waived  like  other  conditions  in  the  policy. 

8.  INSUBANOB,  §  321* — when  stipulation  in  policy  requiring  proofs 
of  loss  as  prerequisite  to  action  waived.  In  an  action  to  recover  for 
the  loos  of  a  horse  under  a  policy  of  insurance  insuring  plaintiff 
against  loss  as  to  his  farm  horses  by  reason  of  lightning,  where 
the  horse  was  alleged  to  have  been  struck  by  lightning  while  run- 
ning in  a  pasture  and  so  damaged  that  plaintiff  was  comp^ed  to 
kill  it,  a  provision  in  the  policy  requiring  plaintiff  as  a  prerequisite 
to  recovery  thereunder  within  sixty  days  of  a  loss  under  the  policy 
to  furnish  to  insurer  proofs  of  such  loss,  held  waived  whare  it 
appeared  that  shortly  after  the  accident  an  agent  of  insurer  called 
on  plaintiff  to  adjust  the  loss  and  filled  out  a  form  of  proof  of  loss 
which  plaintiff  executed,  and  in  which  he  incorrectly  stated  that 
the  horse  ''was  struck  by  lightning,"  it  also  appearing  by  uncon- 

•See  nUnole  Notes  DUreet,  Vols.  XI  to  XV,  and  CumiilatiTe  Qiuuterly, 
topic  and  lection  number. 
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tradicted  eridence  tbat  such  agent  took  the  paper  away  with  him 
after  being  informed  by  plaintiff  of  the  actual  fact  as  to  the  caase 
of  the  death  of  the  horse,  such  Information  being  giv^  ^ther 
before  signing  such  proof  of  loss  or  so  immediately  thereafter  as 
to  be  part  of  the  same  transaction. 

4.  Insubakoe,  §  472* — when  failure  of  insured  to  demand  arhitnh 
tion  of  amount  of  lo$8  not  condition  precedent  to  maintenance  of 
action.  In  an  action  to  recover  on  a  policy  of  insurance  which  pro- 
vided that  in  case  of  difference  arising  in  case  of  loss  or  damage 
such  difference  should  be  arbitrated,  but  that  such  arbitration  should 
be  binding  "as  to  the  amount  of  loss  only,*'  where  insure  did  not 
demand  an  arbitration,  and  where  there  was  no  controversy  as  to 
the  amount  of  loss,  the  failure  of  insured  to  make  such  demand  held 
immaterial,  such  arbitration  being  not  made  by  the  policy  a  condi- 
tion precedent  to  the  right  of  recovery  thereunder. 

5.  EvmsNCB,  §  S89* — when  expert  may  not  state  ultimate  fact. 
An  expert  witness  must  not  take  the  place  of  the  jury  and  declare 
his  belief  as  to  the  ultimate  fact  to  be  determined  by  them. 

6.  EiVmERCE,  S  S89* — what  facts  witness  may  not  express  opinion 
upon.  A  witness  cannot  give  his  opinion  upon  the  fact  which  the 
jury  are  to  determine. 

7.  Appeal  and  erbob,  §  1492* — wfien  exclusion  of  expert  testimony 
not  substantial  error  as  unduly  restridinff  rights  thereto.  In  an 
action  to  recover  for  the  loss  of  a  horse  under  a  policy  of  insurance 
insuring  plaintiff  against  loss  as  to  his  farm  horses  by  reason  of 
lightning,  where  the  horse  was  alleged  to  have  been  struck  by  light- 
ning while  running  in  a  pasture,  the  horse's  leg  being  broken  and  it 
being  so  damaged  that  plaintiff  was  compelled  to  kill  it,  the  exclu- 
sion of  the  testimony  of  an  insurance  adjuster  and  two  veterinary 
surgeons  offered  as  expert  witnesses  by  defendant  as  to  whether 
such  horse  was  struck  by  lightning,  held  not  substantial  error  as 
unduly  restricting  defendant  in  the  introduction  of  expert  testimony 
where  it  appeared  that  such  witnesses  were  permitted  to  testify  as 
to  the  effect  of  a  stroke  of  lightning  on  an  animal,  and  that  such  a 
strolce  would  not  be  likely  to  break  a  bone  without  killing  the  animal, 
as  well  as  to  other  facts  supposedly  within  the  special  knowledge  of 
such  witnesses. 

&  EviDEZfOB,  §  899* — what  matters  expert  witnesses  may  not  state 
oonciusions  in.  Expert  witnesses  are  not  permitted  to  state  their 
conclusions  in  matters  of  common  observation  in  which  the  lay 
mind  is  capable  of  forming  a  correct  conclusion. 

9.  EvnnNCE,  §899* — when  veterinary  surgeon  may  not  express 
opinion  as  to  how  horse  broke  leg.  There  is  nothing  in  the  educa- 
tion of  a  veterinary  surgeon  which  would  enable  him,  as  an  expert 

•8m  minola  Notes  Disest,  Vols.  XI  to  XT,  and  CmmlAtlTe  Qimrtorlj,  mubo 
topie  aad  moUoii  number. 
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witness,  to  enlighten  the  lay  minds  of  the  jury  on  the  question  as 
to  how  a  horse  might  get  his  leg  broken  while  numing  in  a  pasture. 

10.  Insusanoe,  §397a* — when  insurer  liable  for  los$  of  horn 
killed  by  owner  because  disabled  by  lightning.  In  an  action  to 
recover  for  the  loss  of  a  horse  ander  a  policy  of  insurance  insuring 
plaintiff  against  loss  as  to  his  farm  horses  as  a  result  of  lightning, 
where  the  horse  was  alleged  to  have  been  struck  by  lightning  while 
running  in  a  pasture,  so  damaging  the  horse  that  plaintiff  was  com- 
pelled to  kill  it,  it  is  immaterial  whether  the  horse  was  killed  by 
the  lightning  or  by  plaintiff  as  a  result  of  being  injured  by  the 
lightning,  since  the  recovery  Is  based  on  the  injury  and  not  on  the 
killing. 

11.  INSXTSANOE,  S  660* — what  evidence  sufficient  to  establish  tacfe 
of  value  of  horse  after  injury  by  lightning.  In  an  action  to  recover 
for  the  loss  of  a  large  farm  gelding  used  as  a  draft  horse,  under  t 
policy  insuring  plaintiff  against  loss  as  to  his  farm  horses  by  light- 
ning, where  the  horse  was  alleged  to  have  been  struck  by  lightning 
while  running  in  a  pasture  and  so  damaged  that  plaintiff  was  com- 
pelled to  kill  it,  only  slight  evidence  will  be  required  to  prove  that 
the  horse  was  of  no  value  after  the  injury  where  there  Is  direct 
evidence  that  it  was  worth  but  $125  before  such  injury. 

12.  INSUBANCE,  §  447* — when  incorrect  statement  in  proof  of  loss 
of  horse  by  lightning  does  not  bar  recovery.  In  an  action  to  recover 
for  the  loss  of  a  horse  under  a  policy  of  insurance  Insuring  plaintiff 
against  loss  as  to  his  farm  horses  as  a  result  of  lightning,  where 
the  horse  was  alleged  to  have  been  struck  by  lightning  while  run- 
ning in  a  pasture  and  so  damaged  that  plaintiff  had  to  kill  it,  and 
where  the  policy  provided  that  attempted  fraud  or  false  swearing 
by  plaintiff,  either  in  the  proof  of  loss  or  otherwise,  should  forfeit 
all  claim  under  the  policy,  a  written  statement  sworn  to  by  plain- 
tiff and  intended  as  a  proof  of  loss,  wherein  plaintiff  Incorrectly 
stated  that  the  horse  "was  killed  by  lightning,"  held  not  available 
to  defendant  as  a  bar  to  recovery  where  it  appeared  by  uncontra- 
dicted evid^ce  that  the  statement  in  question  was  prepared  by 
defendant's  agent  and  taken  away  by  him  with  full  knowledge  that 
such  statem^it  was  not  strictly  true,  plaintiff  having  so  informed 
such  agent  either  before  signing  or  so  immediately  thereafter  as  to 
be  part  of  the  same  transaction,  it  thereby  appearing  that  plain- 
tiff had  no  intention  of  deceiving  def^dant. 

18.  iNsuBANCE,  §694* — when  instruction  as  to  proofs  of  lots 
not  9ubstantialiy  harmful  in  ignoring  issues.  In  an  action  to  recover 
for  the  loss  of  a  horse  on  a  policy  of  insurance  insuring  plaintiff 
against  loss  as  to  his  farm  horses  as  a  result  of  lightning,  whidi 
action  involved  the  question  of  def^dant's  waiver  of  a  provirton  in 

•See  nUnols  Notes  Dlireet,  Vols.  XI  to  XT,  and  CumiilAtlTe  Qimrterij,  mmt 
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sndi  policy  requiring  proofs  of  loss  to  be  furnished  as  a  prerequisite 
to  a  recovery,  and  the  further  question  of  plaintifTs  alleged  fraudu- 
leot  misstatements  in  a  paper  intended  to  be  a  proof  of  loss  in 
compliance  with  the  requirem^its  of  the  policy,  an  instruction  that 
as  a  prerequisite  to  a  recovery  in  the  acti<»i  the  jury  must  find  that 
plalntitr  complied  with  the  conditions  of  the  policy,  held  not  substan- 
tially harmful  to  defendant  in  that  it  ignored  the  question  of 
waiver  and  fraud  or  in  that  it  told  the  jury  without  qualification 
that  idaintiCF  could  recover  regardless  of  waiver,  since  if  such 
Instruction  was  so  construable  the  evidence  was  clear  that  there  was 
a  waiver  of  such  proof  of  loss. 

14.  INSUKANCB,  S639* — tchen  evidence  of  agent  admissible  with- 
out proving  authority.  In  an  action  to  recover  on  an  insurance 
policy,  evidence  of  the  statement  of  an  agent  made  to  plaintiff  that 
insurer  would  not  pay  the  loss  Is  competent  without  proof  of  the 
authority  of  such  agent  to  speak  for  the  company,  where  it  appears 
that  the  policy  sued  on  was  negotiated  by  such  agent  and  was  by 
him  delivered  to  plaintiff,  In  which  case  such  agent  must  be  held 
to  have  authority  to  communicate  to  plaintiff  the  fact  that  insured 
would  not  voluntarily  pay  the  loss. 

Appeal  from  the  Circuit  Court  of  Mercer  county ;  the  Hon.  Feank 
D.  Ramsay,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.    Affirmed.    Opinion  filed  October  20, 1915. 

Sbabi^  &  Mar8Hatj«,  for  appellant. 
Graham  &  Carlstrom,  for  appellee. 

Mr.  Justice  Carnes  delivered  the  opinion  of  the 
court. 

H.  C.  Williams,  the  appellee,  held  a  policy  issued  hy 
the  American  Insurance  Company,  the  appellant,  in- 
suring him  among  other  things  *  *  against  all  such  imme- 
diate loss  or  damage  as  may  occur  by  lightning'*  to 
horses  owned  by  him.  One  Seaton,  an  agent  of  appel- 
lant, took  the  application  and  delivered  the  policy.  On 
the  night  of  October  4, 1913,  there  was  a  severe  thun- 
der storm  and  the  next  morning  a  large  work  horse 
belonging  to  appellee  was  found  in  his  forty-acre  pas- 
ture field  with  its  hind  leg  broken  just  above  the  hock. 
The  bone  seemed  to  be  splintered  and  a  small  sliver 
stuck  through  the  flesh  on  the  inside  of  the  le^.  There 
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were  dark  streaks  on  the  leg  that  looked  as  though  it 
had  been  burned.  The  hind  parts  of  the  horse  seemed 
to  be  paralyzed  and  he  could  not  get  up.  There  was  a 
hole  in  the  ground  ten  or  twelve  inches  deep,  and  a 
foot  or  more  in  diameter  that  seemed  to  have  been 
recently  made  by  some  explosive  force  and  indications 
that  the  horse  had  fallen  near  that  hole  and  dragged 
itself  a  few  yards  down  an  incline  to  the  place  where 
he  was  found.  He  had  been  seen  in  the  pasture  the 
evening  before  in  good  condition,  and  there  were 
no  other  marks  upon  the  horse  or  tiie  ground,  and  no 
other  circumstances  tending  to  show  the  cause  of  the 
injury.  Several  persons  were  called  by  appellee  to 
see  the  horse,  and  then  concluding  that  the  injuries 
rendered  him  valueless,  he  was  killed.  Appellant  was 
in  some  way  notified  of  the  occurrence  and  within  a 
few  days  its  agent,  Hubble,  appeared  to  adjust  the  loss. 
He  filled  out  a  proof  of  loss  which  included  the  state- 
ment that  the  horse  ^^was  killed  by  lightning,"  and 
appellee  signed  and  sWore  to  the  statement ;  but  when 
that  statement  was  made  appellee  told  the  agent  Hub- 
ble that  the  horse  was  not  killed  but  that  his  leg  was 
broken  and  they  shot  him.  Appellee  says  he  told  him 
this  before  signing  the  paper,  and  Hubble  says  he  told 
it  after  signing  the  paper,  but  they  agreed  that  it  was 
a  part  of  the  same  transaction  in  which  the  paper  was 
signed.  Hubble  left,  taking  the  paper  with  him,  and 
afterwards  the  agent,  Seaton,  told  appellee  that  the 
company  would  not  pay  the  loss.  Whereupon  this  suit 
was  begun  before  a  justice  of  the  peace,  where  appel- 
lee had  judgment  for  $125.  It  was  tried  on  appeal  in 
the  Circuit  Court  and  there  appellee  had  a  verdict  and 
judgment  for  $125.  The  insurance  company  brings  the 
case  here  for  review  and  argues  that  the  proof  does 
not  sustain  the  necessary  finding  included  in  the  ver- 
dict that  the  immediate  loss  or  damage  occurred  by 
lightning;  that  the  evidence  was  circumstantial  and 
that  under  the  law  the  burden  was  on  appellee  to  prove 
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that  the  horse  was  struck  by  lightning  and  so  injured 
that  it  was  necessary  to  kill  him,  and  that  if  the  injury 
was  occasioned  in  any  other  manner  or  could  be  ac- 
counted for  under  the  evidence  in  any  manner  other 
than  being  caused  by  Hghtmng  on  the  night  in  question, 
then  the  plaintiff  could  not  recover.  The  court  at 
appellant 's  instance  so  instructed  the  jury,  and  we  are 
of  the  opinion,  even  assuming  that  to  be  the  law  appli- 
cable to  circumstantial  evidence,  that  the  facts  as  above 
stated  warranted  the  jury  in  finding  that  the  injury 
was  caused  by  lightning.  Injuries  of  this  kind  must 
usually,  if  not  always,  be  proven  by  circumstantial 
evidence. 

Appellant  argues  that  recovery  was  precluded  by 
failure  of  appellee  to  furnish  proofs  of  loss,  as  re- 
quired by  the  terms  of  the  policy.  That  such  require- 
ment may  be  waived  by  the  insurance  company  has 
long  been  settled  law  in  this  State,  and  it  may  be 
waived,  not  in  writing,  notwithstanding  the  policy 
contains  the  provision  that  it  shall  not  be  waived  unless 
in  writing.  The  stipulation  in  a  policy  that  there  shall 
be  no  waiver  unless  in  writing  is  itself  a  condition 
that  can  be  waived  like  other  stipulations  in  the  policy. 
Phenix  Ins.  Co.  v.  Grove,  215  HI.  299,  and  authorities 
there  cited.  We  entertain  no  doubt  that  under  the  facts 
above  stated  proof  of  loss  was  waived  by  appellant. 
It  is  argued  that  appellee  cannot  maintain  this  action 
because  there  was  a  provision  in  the  policy  that  in 
case  of  difference  arising  in  case  of  loss  or  damage 
such  difference  should  be  submitted  to  arbitration, 
which  arbitration  should  be  binding '  ^  as  to  the  amount 
of  loss  only."  There  is  no  controversy  about  the 
amount  of  loss.  The  evidence  is  uncontradicted  that 
the  market  value  of  the  horse  was  $125.  No  arbitra- 
tion was  demanded  by  appellant,  and  we  are  of  the 
opinion  that  the  failure  of  appellee  to  demand  an  arbi- 
tration is  not  material  under  the  facts  of  this  case. 
{Birmingham  Fire  Ins.  Co.  v.  Pulver,  126  HI.  329.) 
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Defendant  offered  the  testimony  of  its  agent,  Hubble, 
an  experienced  adjuster  of  such  claim,  and  two  veteri- 
nary surgeons  to  enlighten  the  jury  to  the  effect  of  a 
stroke  of  lightning  upon  an  animal  Several  questions 
were  asked  these  witnesses,  calling  for  their  opinion 
whether  the  horse  in  question  was  struck  by  lightning. 
The  court  properly  sustained  objections  to  these  ques- 
tions. **Aii  expert  must  not  take  the  place  of  a  jury 
and  declare  his  belief  as  to  the  ultimate  fact/'  Keefe 
V.  Armour  &  Go.^  258  IlL  28,  and  authorities  there 
cited.  **The  rule  is,  that  a  witness  cannot  be  permit- 
ted to  give  his  opinion  on  the  very  fact  which  tie  jury 
is  to  determine. ' '  Schlauder  v.  Chicago  d  S.  Traction 
Co.,  253  m.  154.  The  witnesses  were  permitted  to  tes- 
tify to  the  effect  on  an  animal  of  a  stroke  of  lightning, 
and  that  it  was  unlikely  that  it  would  break  a  bone 
without  killing  the  animal,  and  various  other  facts  that 
might  be  supposed  to  be  within  their  special  knowledge. 
We  find  no  substantial  error  of  the  court  in  exduding 
expert  testimony  offered  by  appellant.  The  court 
seems  to  have  kept  within  the  rule  indicated  in  lUimois 
Cent.  R.  Co.  v.  Smith,  208  HI.  608.  Experts  are  not 
permitted  to  state  their  conclusions  in  matters  of  com- 
mon observation  in  which  the  lay  mind  is  capable  of 
forming  a  correct  judgment.  Some  of  these  witnesses 
in  this  case  were  asked,  in  substance,  to  express  an 
opinion  how  a  horse  might  have  got  his  leg  broken 
running  in  a  pasture,  and  the  court  sustained  objec- 
tions to  those  questions.  It  is  not  clear  how  the  edu- 
cation of  a  veterinary  would  enable  him  to  enlighten 
the  lay  mind  on  that  subject.  But  be  that  as  it  mayi 
we  are  satisfied  that  appellant  was  not  unduly  re- 
stricted in  the  introduction  of  expert  testimony. 

Appellant  places  much  stress  on  the  fact  that  the 
horse  was  not  killed  by  lightning,  but  was  killed  by 
appellee.  We  see  no  force  in  this  contention.  The 
recovery  is  based  not  on  the  killing  but  on  the  injury. 
There  is  direct  testimony  that  the  animal  was  ren- 
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dered  valueless  by  the  broken  leg,  and  slight  testimony 
should  suffice  to  support  the  proposition  that  a  big 
farm  gelding  only  worth  $125  before  his  leg  is  broken 
is  of  no  value  after  his  leg  is  broken. 

There  is  a  clause  in  the  policy  providing  that  any 
attempted  fraud  or  false  swearing  on  the  part  of  the 
assured  in  the  proof  of  loss,  or  otherwise,  shall  forfeit 
his  claim,  and  appellant  urges  that  the  sworn  state- 
ment of  appellee  that  the  horse  was  killed  by  lightning 
precludes  his  recovery.  There  is  no  merit  in  this  con- 
tention. The  record  shows  that  as  a  part  of  the  same 
transaction  the  paper  in  question  was  prepared  by  ap- 
pellant's agent  and  signed  by  appellee,  and  taken  by 
appellant's  agent  and  carried  away  with  full  knowledge 
that  the  statement  that  he  had  asked  appellee  to  sign 
was  not  strictly  true.  This  is  uncontradicted,  and  it 
is  very  apparent  that  appellee  did  not  wish  to  mislead 
the  company  but  was  only  desiring  to  sign  such  a  state- 
ment as  it  required  as  a  condition  precedent  to  paying 
the  loss.  Appellant  cannot  under  these  facts  set  up 
this  written  statement  as  a  bar  to  recovery. 

It  is  said  that  the  court  ignored  this  question  of 
fraud  and  waiver  in  giving  an  instruction  for  the  plain- 
tiff;  but  the  jury  in  the  instruction  complained  of  were 
told  they  must  find  that  the  plaintiff  after  the  injury 
complied  with  the  conditions  of  his  policy  of  insurance 
requisite  to  his  recovery  for  such  loss.  We  do  not 
think  this  instruction  should  be  construed  as  telling 
the  jury  without  qualification  that  the  plaintiff  was 
entitled  to  recover  regardless  of  the  question  of  waiver, 
and  if  it  should  be  so  construed  the  evidence  is  so  clear 
on  the  question  of  waiver  that  no  substantial  harm 
could  have  resulted!  to  appellant. 

It  is  also  objected  that  the  court  erred  in  permitting 
evidence  of  the  statement  of  appellant's  agent,  Seaton, 
before  referred  to,  that  the  company  would  not  pay  the 
loss,  on  the  ground  that  there  was  no  proof  that  Seaton 
was  authorized  to  speak  for  the  company.    He  had 
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acted  for  the  company  in  soliciting  the  insurance  con- 
tract, and  had,  as  the  company's  agent,  delivered  the 
policy  to  appellee,  and  we  think  he  may  well  be  held  to 
possess  the  authority  to  communicate  to  appellee  what 
certainly  was  the  fact  that  the  company  would  not  vol- 
untarily pay  the  loss.  Finding  no  reversible  error  in 
the  record  the  judgment  is  afiSrmed. 

Affirmed. 


In  re  Estate  of  Hortense  S.  Teeple,  Deceased. 
Lovina  L.  Dunlap,  Administratrix,  Appellant,  v.  John 

H.  Savage,  AppeUee. 

Gen.  No.  6,131. 

1.  Eyidbncb,  §  461* — what  weight  given  to  fealimonff  of  fuiffB 
08  to  noniudicial  acts.  Directions  and  advice  given  by  a  probata 
judge  to  the  parties  to  a  controversy  not  before  him  while  acting 
as  a  court,  and  in  which  he  makes  no  orders  of  record  embodying 
such  directions,  are  only  material  as  an  incidental  part  of  the  efi- 
dence  in  a  case  involving  the  subject-matter  of  the  controversy  in 
regard  to  which  such  directions  and  advice  were  given. 

2.  ExEOUTOBS  AND  ADMiNisTRATOBS,  §  147* — whCH  odnUtUstrotor 
not  in  legal  possession  of  securities.  A  person  about  to  be  appointed 
public  administrator  of  the  estate  of  an  intestate  who  cons^ts  to 
receive  manual  possession  of  securities  formerly  belonging  to  liis 
intestate,  under  an  agreement  to  return  the  same  on  demand  to  one 
claiming  title  by  reason  of  a  gift  from  intestate  in  her  lifetime,  is 
not  in  legal  possession  of  such  securities  as  such  administiator 
although  he  retains  such  possession  after  being  appointed  such* 

8.  BviDBifOE,  §  35* — when  title  presumed  from  possession  of  per- 
sonalty. Possession  of  personal  property  is  prima  facie  evidence  of 
title  thereto. 

4.  WoBDS  AND  PHBASsa— f^ersonol  property.  The  term  '^personal 
property"  applies  to  notes  and  money  as  w^  as  to  goods  and 
chattels. 

5.  Deeds,  §  176* — when  presumption  of  delivery  of  deed  in  Ufe- 
time  of  grantor.  A  deed  produced  by  a  grantee  after  the  death  of 
the  grantor  is  presumed  to  have  be^i  delivered  in  the  lifetime  of 


•See  nUnele  NoUs'Dlveet,  VoU.  XI  to  XV,  and  CvmulaClve  QoMterty, 
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rach  grantor  although  the  parties  thereto  were  members  of  the 
gxantor's  family  during  his  lifetime. 

6w  EviDKNCE,  S  ^79^ — how  possession  of  Htle  in  possessor  of  per- 
soma  property  may  he  overcome.  The  presumption  of  title  in  the 
possessor  of  personal  property  may  be  and  oftai  is  overcome  by 
evidence  explaining  such  possession. 

7.  ExECXJTOBs  AND  AOMiNisTBATOBS,  S  ^00* — tohcn  odministrcttor 
wnder  no  obligation  to  begin  action  to  determine  title  to  securities. 
Where  securities  are  in  the  possession  of  one  claiming  title  thereto 
under  an  alleged  gift  by  an  intestate  in  her  lifetime,  and  where 
the  presumption  of  title  in  such  possessor  arising  from  the  fact 
of  possession  is  supported  by  direct  evidence,  other  than  that  ct 
the  claimant,  that  such  claimant  has  such  title,  no  duty  rests 
on  the  administrator  of  such  Intestate  to  begin  an  action  to  deter- 
ndne  the  question  of  title  to  such  securities. 

&  EzBcuTOBS  AifD  AOMINISTBATOBS,  S  559* — hou>  right  to  oompoi^ 
sation  determined.  The  fact  that  an  administrator,  pending  his 
appointment  as  such,  was  appointed  administrator  to  collect,  is 
not  material  in  determining  his  right  to  compensation,  where  his 
only  acts  in  either  capacity  were  to  collect  a  small  amount  of  assets 
belcmging  to  Intestate,  and  to  litigate  the  validity  of  his  appoint- 
ment 

9.  Appbal  and  bbbob,  §  1200* — what  questions  not  considered  on 
appeal  from  order  approving  administrator's  report..  On  appeal 
from  an  order  approving  an  administrator's  report,  the  fact  that 
sudi  administrator  did  not  file  an  inventory  of  such  estate  within 
the  time  required  by  law  Is  not  material  in  determining  his  right  to 
oompensatlon,  where  the  objections  heard  on  review  are  not  based 
on  that  ground,  and  where  It  does  not  appear  that  the  estate  suf- 
fered any  loss  by  reason  of  such  failure. 

lOi  Appeal  and  bbbob,  S  1488* — when  admission  of  immaterial 
testimony  in  trial  by  court  not  ground  for  review.  On  appeal  from 
an  order  entered  in  an  action  tried  by  the  court,  an  appellant  can- 
not ccMnplain  that  immaterial  testimony  was  heard  by  the  court  in 
tiie  absence  of  prejudicial  error. 

11.  EbnoxTTOBS  AND  AOMINISTBATOBS,  §559* — whcn  odministrotor 
ca$uiot  recover  compensation.  Where  the  assets  of  an  estate  have 
been  exhausted  in  paying  the  expenses  of  litigation  instituted  by 
those  interested  therein,  an  administrator  cannot  recover  compen- 
sation for  his  services,  although  his  efforts  to  perform  his  duty  are 
honest  and  Intelligent,  and  although  he  has  been  subjected  to  much 
annoyance  and  trouble  from  such  litigation. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon.  Abthub 
W.  Dbselm,  Judge,  presiding.     Heard  in  this  court  at  the  April 

•flee  nilneie  Netes  Dlcesi,  Vols.  XI  to  XV,  and  CnmulatlTe  Qwurterly*  tame 
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term,  1915.     Affirmed.     Opinion  filed  October  20,  1915.     CefiionH 
denied  by  Supreme  Court  (making  opinion  final). 

Herman  Welk,  for  appellant;  Fbbdbbio  C.  Elub 
and  Jesse  Wilcox,  of  counseL 

John  H.  Savage,  for  appellee. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

Hortense  S.  Teeple  died  intestate  March  23,  1909. 
The  appellee,  John  H.  Savage,  then  pnhlic  adminis- 
trator, was  on  April  1, 1909,  on  application  of  credit- 
ors, appointed  administrator  of  her  estate  by  the 
Probate  Court  of  Will  county,  and  qualified  as  such, 
and  so  acted  until  July,  1911,  when  his  appointment 
was  revoked  and  under  the  direction  of  this  court  and 
appellant,  Lovina  L.  Dunlap,  an  heir,  was  appointed 
administratrix  of  the  estate.  The  facts  concerning 
and  the  reasons  for  the  revocation  of  appellant's  let^ 
ters  are  found  in  our  opinion  in  Savage  v.  Luther j  165 
HL  App.  1.  Nothing  impeaching  his  integrity  or  re- 
flecting on  his  management  of  the  estate  was  fonnd 
in  the  case  then  before  us. 

During  the  period  of  his  administration,  litigation 
about  his  appointment  was  constantly  pending.  He 
got  possession  of  assets  of  the  estate  upon  which  he 
realized  $100  only,  and  he  paid  out  in  court  costs  and 
other  expenses  $124.05,  the  largest  item,  $72.35,  being 
the  costs  of  appeal  here,  which  he  was  ordered  by  this 
court  to  pay  in  due  course  of  administration.  He  made 
no  charge  for  attorney's  fees  or  commissions.  Upon 
his  removal  he  turned  over  to  his  successor  the  assets 
in  his  hands,  and  made  a  report  asking  that  he  be 
allowed  $24.05,  the  sum  that  he  had  expended  in  excess 
of  what  he  had  received  from  the  estate.  Objections 
were  filed  to  this  report  and  heard  and  overrnled  in 
the  Probate  Court  and  in  the  Circuit  Court  on  appeal, 
and  this  appeal  is  from  the  order  of  the  Circuit  Conrt 
approving  said  report. 


Second  DiST|ttOT — Octobbb,  1915.  381 

Dunlap  V.  Savage,  196  111.  App.  378. 

Deceased  in  her  lifetime  was  the  owner  of  three  secu- 
rities mentioned  in  the  argmnents  as  the  Evanston 
bond,  $100,  Lynch  note,  $500  and  Ochs  note,  $400,  each 
drawn  or  indorsed  so  as  to  be  payable  to  bearer.  Ap- 
pellant in  his  statement  of  his  reasons  for  reversal  here 
says  that  those  securities  came  to  the  sight,  knowledge 
and  possession  of  Savage,  as  such  administrator,  and 
that  he  is  chargeable  therewith.  This  is  the  only  ques- 
tion of  importance  raised  here.  Three  items  of  expenses 
aggregating  $26.70  are  objected  to,  but  we  are  of  the 
opinion  that  they  were  properly  allowed.  The  facts 
concerning  the  three  securities  are  that  ^Mrs.  Teeple 
died  at  the  residence  of  a  friend.  Immediately  after 
her  death  these  securities  were  exhibited  to  some  of 
the  people  in  the  house  by  Mrs.  Isabel  Beece,  who  then 
had  them  in  her  possession.  A  day  or  two  after  the 
funeral  Mrs.  Beece  took  them  to  the  office  of  Morris 
Sprague,  a  lawyer  in  Joliet,  who  was  acquainted  with 
the  deceased  and  her  friends.  Mrs.  Beece  claimed  that 
deceased  in  her  lifetime  had  given  her  the  securities, 
and  left  them  with  the  attorney,  taking  his  written  re- 
ceipt and  promise  to  deliver  them  to  her  on  demand. 
He  took  them  to  the  probate  judge,  told  him  of  the 
transaction,  and  asked  what  he  had  better  do  with 
them.  The  judge  had  appointed,  or  was  about  to 
appoint,  appellee  administrator,  and  advised  Mr. 
Sprague  to  leave  them  with  appellee  as  a  custodian 
the  same  as  he,  Sprague  held  them,  to  be  delivered  to 
Mrs.  Beece  on  demand.  The  judge  testified  on  the 
trial  of  this  case  that  he  so  advised  the  disposition  of 
the  papers  because  he  understood  Mrs.  Beece  was 
liable  to  be  out  of  his  jurisdiction  more  or  less  in  the 
future,  and  he  wanted  the  papers  where  they  could 
be  obtained  in  case  of  litigation  before  him  as  to  their 
ownership.  Appellant  says  evidence  of  this  interview 
with  the  judge,  and  what  he  said  and  thought,  is  im- 
proper and  immaterial,  which  is  probably  true.  But 
Sprague  took  the  papers  to  appellee,  told  him  of  the 
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facts  concerning  his,  Sprague's  possession  of  Hb&ai 
above  stated,  including  his  conversation  with  the  judge, 
and  appellee  took  the  papers  and  put  them  in  Us 
vault,  consenting  to  act  as  custodian  under  those  con- 
ditions. About  four  months  after  this  transaction  Mrs. 
Beece  went  to  Sprague's  office,  tendered  the  receipt, 
and  demanded  the  possession  of  the  papers.  They 
both  went  to  appellee's  office  and  asked  him  for  them. 
He  hesitated  as  to  his  duty  in  the  matter,  and  all  three 
of  them  went  to  the  courthouse  and  stated  the  matter 
to  the  probate  judge.  He  directed  appellee  to  return 
the  papers  to  Sprague,  which  he  did,  and  Sprague  im- 
mediately handed  them  to  Mrs.  Beece.  On  neither  of 
these  occasions  was  the  judge  acting  as  a  court  There 
was  no  order  entered  of  record  in  reference  to  either 
of  the  transactions.  Therefore,  the  advice  and  direc- 
tion of  the  judge  is  only  material  here  as  an  incidental 
part  of  the  story  of  what  was  done  with  these  papers, 
and  why  it  was  done. 

Nothing  further  was  done  by  any  one  interested  in 
the  estate  in  relation  to  these  three  securities  until 
after  appellant's  appointment  as  administratrix,  when 
she  filed  in  the  Probate  Court  a  petition  for  a  citation 
against  Mrs.  Reece  and  others,  to  compel  them  to  dis- 
close concealed  assets  of  the  estate.  Mrs.  Beece  was 
then  in  Chicago  and  was  not  served  with  process,  but 
she  voluntarily  appeared  before  the  Probate  Court 
and  testified  that  these  securities  were  given  her  in 
the  lifetime  of  deceased  in  the  presence  of  witnesses, 
and  produced  in  court  the  witnesses  to  the  transaction 
in  the  presence  of  appellant  and  her  attorney,  who  was 
conducting  the  trial.  Appellant  then  moved  to  dismiss 
the  citation  proceeding  without  prejudice,  which  mo- 
tion was  denied,  but  on  appeal  to  the  Circuit  Court, 
granted.  Mrs.  Beece  had  the  two  notes  in  her  posses- 
sion and  so  stated  at  the  hearing  in  the  citation  pro- 
ceeding in  the  Probate  Court.  While  it  is  true  that 
appellee  had  these  securities  in  his  manual  possession, 
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he  did  not  receive  or  hold  them  in  his  capacity  as 
administrator  of  the  estate,  and  had  no  more  right  to 
retain  them  against  Mrs.  Beece's  demand  than  he 
wonld  have  if  they  had  been  placed  in  his  vanlt,  and 
therefore  within  his  reach,  by  some  third  person  occu- 
pying the  vault  with  him.    The  question  is  whether 
he  should  be  charged  with  negligence  in  not  beginning 
some  proi>er  proceeding  to  test  the  ownership  of  the 
securities.    He  had  oidy  $100  of  the  estate  that  he 
could  use  in  paying  expenses.   He  was  kept  in  constant 
litigation  over  his  right  to  administer,  which  it  was 
his  duty  to  defend,  and  in  which  he  was  successful  in 
the  lower  courts.    Mrs.  Eeece  had  possession  of  these 
securities  after  the  death  of  Mrs.  Teeple  either  by 
herself,  or  by  Sprague,  or  appellee,  as  her  custodians. 
That  possession  was  prima  facie  evidence  that  she 
owned  them.    This  proposition  of  law  is  denied  by  ap- 
pellant, bul  is  elementary  and  has  been  rex)eatedly 
recognized  in  this  State.    Roberts  v.  Haskell,  20  HL 
59,  is  among  the  earlier  cases.   It  was  said  in  Brownell 
V.  Dixon,  37  HI.  197:    **The  possession  of  personal 
property  is  prima  facie  evidence  of  ownership,  and 
the  term  'personal  property*  applies  as  well  to  notes 
and  money  as  to  goods  and  chattels.'*    See  also,  HeiP- 
derson  v.  Davisson,  157  HI.  379.  A  deed  which  was  pro- 
duced by  a  grantee  after  the  grantor's  death  is  pre- 
sumed to  have  been  delivered  in  the  grantor's  lifetime. 
Lines  v.  WUley,  253  111.  440.    And  that  presumption 
prevails  though  the  parties  to  the  instrument  were,  in 
the  lifetime  of  the  grantor,  members  of  the  same  fam- 
Uy.    Schroeder  v.  Smith,  249  HI.  575 ;  Inman  v.  Swear- 
ingen,  198  111.  437.    See  also,  0^ Connor  v.  Messenger, 
183  HL  App.  1.   This  presumption  may  be,  and  often  is, 
rebutted  and  overcome  by  proof  otherwise  explaining 
the  fact  of  possession.   But  it  seems  to  have  developed 
in  this  transaction  on  the  trial  in  the  citation  proceed- 
ing that  there  was  competent  direct  evidence,  other 
than  that  of  the  donee  of  the  securities,  in  support  of 
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the  presumption  that  her  possession  meant  ownership. 
No  duty  rested  on  appellee  to  begin  proceedings  to 
settle  title  to  these  securities  under  the  droumstanoes. 
Woemer's  American  Law  of  Administration  (2nd 
Ed.),  voL  2,  paragraph  678. 

It  also  appears  in  this  record  that  appellee,  pending 
his  administration  before  discussed,  was  appointed  by 
the  Probate  Court  administrator  to  collect;  but  that 
is  of  no  consequence  here,  because  his  only  acts  in 
question  in  either  capacity  are  as  above  set  forth 
It  also  appears  that  he  did  not  file  an  inventory  of 
the  estate  within  the  time  required  by  law,  but  the 
objections  to  his  report  here  reviewed  are  not  based 
on  that  ground,  and  there  is  no  reason  to  suppose  that 
the  estate  suffered  from  that  failure.  The  record  dis- 
closes immaterial  testimony  heard  by  the  court,  as  is 
usual  in  the  trial  of  cases  without  a  jurjr.  No  error 
in  that  respect  was  committed  of  which  appellant  can 
complain.  The  controlling  facts  were  established  with- 
out much  contradiction  by  competent  evidence.  It 
seems  to  us  from  an  inspection  of  the  entire  record 
that  appellee  performed  a  duty  not  of  his  own  seeking 
in  a  proper  manner;  that  for  years  he  has  been  sub- 
jected to  much  labor,  annoyance  and  trouble  for  which 
he  has  not  received,  and  cannot  receive,  any  compensa- 
tion, and  that  the  only  injustice  disclosed  is,  that  under 
the  condition  of  this  estate  and  the  law  applicable  to 
the  administration  of  estates,  appellee  could  not  ask 
and  the  court  could  not  give  him  any  compensation  for 
his  time  and  trouble  expended  in  an  honest,  intelligent 
effort  to  perform  his  duty.    The  judgment  is  affirmed. 

Afirmed. 
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A.  L.  Carlisle  and  6.  N.  Carlisle,  trading  as  A.  L. 
Carlisle  &  Son,  Appellee,  v.  John  L.  Novak, 

Appellant. 

Oen.  No.  6,077.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  County  Court  of  Kane  county ;  the  Hon.  Fbank 
G.  Plain,  Judge,  presiding.  Heard  In  this  court  at  the  April  tenD« 
ishs.    Affirmed.    Opinion  ffled  October  20,  1915. 

Statement  of  the  Case. 

Action  by  A.  L.  Carlisle  and  G.  N.  Carlisle,  trading 
as  A.  L.  Carlisle  &  Son,  plaintiffs,  ag^ainst  John  L. 
Novak,  defendant,  in  the  County  Court  of  Kane 
county,  to  recover  a  broker's  commission  for  negotiat- 
ing the  sale  of  defendant's  farm  to  one  Mattsen,  a  ten- 
ant of  the  farm  in  question.  From  a  judgment  for 
plaintiffs  for  $430.20,  defendant  appeals. 

Plaintiffs  introduced  a  letter  from  defendant  to 
them,  as  follows : 

**I  hereby  notify  you  that  I  am  placing  my  farm  in 
St.  Charles,  again  on  the  market,  and  if  you  care  to 
handle  it  on  the  basis  of  two  per  cent,  commission,  as 
we  formerly  agreed  upon,  I  hereby  authorize  you  to 
sell  the  farm  for  $150  an  acre  for  cash  or  part  cash, 
and  for  the  balance  a  mortgage." 

Defendant  testified,  in  substance,  that  he  procured 
the  sale  of  the  farm  to  the  buyer  in  question  and  that 
having  made  a  proposal  to  such  buyer,  which  was 
rejected  by  him  on  account  of  dissatisfaction  with  the 
purchase  price  proposed,  defendant  suggested  that 
such  buyer  submit  the  terms  on  which  he  would  pur- 
diase,  which  was  done,  and  defendant  accepted  the 
buyer's  proposaL  Plaintiffs  introduced  evidence  to 
the  effect  that  after  the  failure  of  defendant's  negotia- 
tions, in  accordance  with  defendant's  written  request 
as  above  stated,  they  commenced  negotiations  with 
Mattsen,  inducing  him  to  change  his  mind  and  to 
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submit  the  proposal  testified  to  by  defendant,  which 
was  prepared  in  their  oflSce,  which  was  accepted  and 
the  farm  sold  to  him.  Plaintiffs '  evidence  was  corrobo- 
rated by  Mattsen.  It  did  not  appear  from  plaintiffs' 
evidence  whether  the  proposal  by  Mattsen,  after  being 
prepared  by  them,  was  submitted  to  defendant  by 
Mattsen  or  by  themselves. 

The  case  was  tried  without  a  jury  and  the  oourt 
refused  to  hold  a  proposition  of  law  submitted  by  de- 
fendant, as  follows: 

**That  the  plaintiff  did  not  earn  a  conmiission  on 
the  sale  of  the  defendant's  real  estate  to  Mattsen  by 
their  prior  conversations  or  negotiations,  if  any,  with 
Mattsen,  unless  such  conversations  and  negotiations 
resulted  in  bringing  the  defendant  and  Mattsen  into 
direct  negotiations  which  culminated  in  a  sale." 

Waltbb  Tbuo,  for  appellant. 

Bobebt  G.  Eablet,  for  appellees. 

Mb.  Justice  Niehaus  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Bboksbs,  S  00* — when  evidence  sufflcient  to  sustain  finding  tM 
Iroker  induced  buyer  to  purchase.  In  an  action  to  recover  a  broker'B 
commission  for  procuring  the  sale  of  defendant's  farm,  where  Uie 
evidence  was  conflicting  as  to  whether  defen^^nt  made  the  sale  or 
whether  sudi  sale  Was  brought  about  by  plaintiffs*  efforts  after 
defendant  had  failed  to  induce  the  buyer  to  purdiase,  a  finding  for 
plaintiffs  held  not  erroneous  under  the  evidence. 

2,  Bboksbs,  S95* — when  instruction  on  right  to  oommisskm 
erroneous.  In  an  action  to  recover  a  broker's  commission  for  nego- 
tiating the  sale  of  defendant's  farm,  the  buyer  being  a  tenant  of 
defendant,  and  where  the  evidence  was  conflicting  as  to  whether 
jlefendant  negotiated  the  sale  without  the  intervention  of  plaintiffs, 
or  whether,  after  failure  of  defendant's  negotiations  to  effect  a  sale, 
the  efforts  of  plaintiffs  induced  such  buyer  to  again  consider  pnr 
chasing  such  farm,  after  which  all  the  negotiations  were  conducted 

•See  nUnoU  Note*  Dlireat,  Vols.  XI  to  XV,  and  Ciimiil«tlTe  <|iuuterl7. 
tople  and  eectloii  iiiimber. 
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by  plaintiffs,  a  proposition  of  law  to  the  effect  that  plaintiff^  di9 
not  earn  a  commission  by  their  prior  negotiations,  if  any,  with  the 
tenant,  unless  such  conversations  and  negotiations  resulted  in  bring- 
ing the  defendant  and  the  tenant  into  direct  negotiations  whidi 
fulminated  in  a  sale,  held  properly  refused  as  an  incorrect  state- 
ment of  the  law,  and  as  it  assumed  the  disputed  fact  of  direct  nego- 
tiations between  plaintiffs  and  defendant 


William  Decker,  trading  as  Montgomery  Table  Works, 
Appellant,  v.  Albert  Braverman,  trading  as  Spo- 
kane Fomitnre  Company,  Appellee. 

Gren.  No.  6,097.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the  Hon.  Thko- 
DORB  N.  Gbeen,  Judge,  Presiding.  Heard  in  this  court  at  the  April 
term,  1915.    Affirmed.    Opinion  filed  October  20,  1915w 

Statement  of  the  Case. 

Action  of  assumpsit  by  William  Decker,  trading  as 
Montgomery  Table  Works,  plaintiff,  against  Albert 
Braverman,  trading  as  Spokane  Furniture  Company, 
defendant,  in  the  Circuit  Court  of  Peoria  county,  to 
recover  the  invoice  price  of  manufactured  goods  sold 
and  delivered  to  defendant.  From  a  judgment  for 
defendant,  plaintiff  appeals. 

The  controverted  matters  concern  the  purchase  by 
the  appellee  of  twelve  oak  library  tables,  called  '^  tables 
in  white,''  which  were  shipped  to  the  defendant,  but 
which  defendant  claims  were  not  of  the  kind  and 
quality  purchased  by  him,  and  that  he  therefore  re- 
turned them  to  the  plaintiff. 

The  testimony  of  defendant  was  to  the  effect  that 
he  gave  the  order  for  the  ** tables  in  white''  to  a  travel- 
ing salesman  of  plaintiff,  to  be  like  certain  photo- 
graphs which  the  salesman  had  displayed  to  him,  and 
also,  of  the  grade  of  oak,  and  in  the  kind  of  wood 


388  Appellate  Coubts  of  Illinois. 

Decker  v.  Braverman,  196  IlL  App.  387. 

finish)  like  a  table  in  defendant's  stock;  that  the  grade 
of  wood  of  the  table  in  defendant's  stock  was  No.  1 
oak;  and  that  the  finish  of  the  wood  was  also  of  the 
highest  grade. 

He  further  testified  that  the  tables  sent  to  him  were 
No.  3  grade  of  oak,  and  the  wood  finish  was  not  dear 
and  smooth  like  the  finish  of  the  table  in  defendant's 
stock,  but  was  rough  and  splintered;  and  that  parts 
of  the  tables  were  very  roughly  put  together.  The 
defendant's  testimony  was  not  contradicted. 

It  also  appeared  that  checks  were  twice  sent  by  de- 
fendant for  an  amount  less  than  the  invoice  price  of 
such  goods  and  plaintiff  for  that  reason  refused  such 
checks.  The  goods  remained  in  defendant's  warehouse 
thirty  days  before  he  examined  them.  The  amount 
claimed  was  $150  and  interest  from  June  30, 1914.  De- 
fendant tendered  and  paid  into  court  $56.70.  The 
case  was  tried  by  the  court  without  a  jury  and  the  only 
witness  was  defendant,  who  was  called  by  plaintiff. 

KmE  &  Shubtlbfp,  for  appellant. 

A.  M.  Otman,  for  appellee. 

Mb.  Justice  Niehaus  delivered  the  opinion  of  the 
court. 


Abstract  of  fhe  Decision. 

1.  EviDBNCB,  S461* — What  weight  given  to  unconiradided  tesU' 
mony.  Uncontradicted  testimony  must  be  taken  to  be  a  true  state- 
ment of  the  matters  testified  to. 

2.  Sales,  §  146* — when  purchaser  may  reject  goods.  A  porchaatf 
is  not  bound  to  accept  and  pay  for  goods  which  are  not  of  the 
kind  and  quality  called  for  by  the  contract 

3.  Sales,  {147* — wJiat  is  reasonable  time  to  accept  or  refeet 
goods.  The  question  of  what  is  a  reasonable  time  within  whidi  a 
purchaser  of  goods  must  accept  or  reject  the  same  d^;iend8  on  the 
circumstances  of  the  particular  case. 

•See  HUnola  Note*  Dlireatf  Tola.  XI  to  XV,  and  CnmwluMvc  Qmuicrly, 
topic  and  ■ection  number. 
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4.  Saics,  S147* — tchat  is  not  unreasonable  delay  in  rejecting 
goods.  In  an  action  to  recover  for  goods  sold  and  deliyered  where 
defendant  retained  the  goods  in  his  warehouse  for  thirty  days  before 
examining  and  rejecting  them  as  not  in  compliance  with  .the  con- 
tract, held  tliat  defendant's  delay  was  not  unreasonable  nnder  the 
evidtfice^  he  having  the  right  to  assume  that  the  goods  delivered 
were  in  compliance  with  the  contract,  in  which  case  defendant  would 
naturally  not  make  haste  to  examine  them. 

5.  Sales,  S  105* — when  sending  of  checks  in  payment  no  waiver 
of  compliance  with  contract.  In  an  action  to  recover  for  goods  sold 
and  delivered  where  defendant  retained  the  goods  in  his  warehouse 
for  thirty  days  before  examining  and  rejecting  them  as  not  in  com- 
pliance with  the  contract,  the  fact  that  before  examination  of  the 
goods  defendant  sent  plaintiff  a  check  for  less  than  the  invoice  price, 
held  not  to  prove  a  waiver  of  plaintifTs  failure  to  comply  with 
the  contract,  defendant  not  having  at  the  time  of  sending  the  checks 
such  knowledge  of  the  defects  in  the  goods  that  he  could  be  pre- 
sumed to  have  intaided  to  waive  such  defects  by  sending  such 
checks. 

6.  GoNTBACTS,  S  203* — when  contract  of  sale  divisible.  In  a  sale 
of  goods  consisting  of  independent  items,  of  different  articles  with 
different  prices,  each  item  necessarily  constitutes  a  separate  contract: 

7.  Appeal  and  ebbob,  $  1068* — when  only  errors  assigned  in  brief 
win  be  considered.  On  a  writ  of  error  the  Appellate  Court  can  only 
consider  the  errors  discussed  by  appellant  in  his  brief,  although  he 
declares  he  relies  on  all  the  errors  assigned,  including  some  not  so 
discussed,  since  an  appellant  must  abide  by  the  case  made  by  his 
opening  bri^,  and  if  no  case  is  made  thereby,  the  Judgment  reviewed 
will  be  affirmed. 


J.  J.  Farley^  Appellee,  v.  George  H.  Dean  and  Frances 
Dean,  trading  as  6.  H.  Dean  and  Companyi  Appel- 
lants. 

Gen.  No.  6,103. 

1.  PtBADBfo,  {887* — when  general  issue  suffloient  plea.  Where 
defendant  pleads  the  general  issue  to  a  declaration  containing  only 
the  common  counts,  a  further  plea  is  not  required  upon  plaintiff 

•See  nilMols  NotM  DI^Mt,  Vols.  XI  to  XV,  and  Ciimiil«tlTe  Quarterly,  oame 
topic  and  tectton  number. 
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amending  by  adding  other  counts,  the  general  issne  being  a  ailB- 
dent  plea  to  such  counts. 

2.  Plbadino,  S  468* — when  written  pleas  and  formal  fokider  of 
issue  waived.  By  going  to  trial  without  raising  any  question  as  to 
the  lack  of  pleas,  plaintiff  waives  the  necessity  for  writtoi  pleu 
and  for  the  formal  Joinder  of  issue. 

3.  Principal  and  agent,  $  167* — when  agent  not  liable  for  breads 
of  contract  negotiated  for  principal.  One  who  is  not  a  party  to  a 
contract,  and  has  nothing  to  do  with  such  contract  except  he  nego- 
tiated the  contract  as  agent  for  another,  cannot  be  held  liable  for 
a  breach  thereof. 

4.  PufADiNG,  S431* — when  variance  fatal,  A  material  variance 
between  a  contract  declared  on  and  the  contract  proved  is  fatal 
since  the  evidence  offered  in  support  of  a  declaration  must  sub- 
stantially support  the  allegations  of  such  declaration. 

5.  CoNTBACTS,  366* — what  constitutes  fatal  variance  between  com- 
tract  declared  on  and  proved.  In  an  action  to  recover  on  a  contract 
wherein  the  contract  proved  was  not  between  the  same  parties  and 
not  in  relation  to  the  same  subject-matter  as  that  declared  on,  Aeld 
that  there  was  a  fatal  variance,  so  that  a  motion  by  defoidant  at 
the  close  of  all  the  evidence  to  direct  a  verdict  in  its  fkvor  should 
have  been  sustained. 

Appeal  from  the  City  Court  of  DeKalb;  the  H(»l  John  A.  Dow- 
DAix,  Judge,  presiding.  Heard  in  this  court  at  the  April  term,  1915. 
Reversed  and  r^nanded.  Opinion  filed  October  20, 1916.  Blearing 
denied  December  8,  1915. 

A.  G.  Kennedy,  for  appellants. 

Clipfb  &  CuFPE,  for  appellee. 

Mb.  Justice  Niehaus  delivered  the  opinion  of  the 
court. 

In  this  case  the  appellee,  James  J.  Farley,  sned  the 
appellants,  George  H.  Dean  and  Frances  I)ean,  copart- 
ners under  the  name  of  G.  H.  Dean  &  Company,  in 
assumpsit,  in  the  City  Court  of  DeKalb,  and  recovered 
a  judgment  for  the  sum  of  $350,  for  the  value  of  a 
secondhand  Maswell  automobile.  Appellee  claims  to 
have  turned  this  automobile  over  to  the  appellants  as 
a  first  payment  on  the  purchase  of  a  new  automo- 
bUe,  which  was  to  be  furnished  him  by  the  apjiellanta, 
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under  an  alleged  contraot,  and  which  it  is  alleged  they 
failed  to  so  furnish. 

The  first  declaration  filed  contained  only  the  com- 
mon counts,  to  which  appellants  pleaded  the  general 
issue.  Afterward,  by  leave  of  court,  the  appellee  filed 
three  additional  counts.  In  the  first  additional  count, 
it  is  alleged,  that  the  appellee,  on  or  about  April  6, 
1913,  entered  into  an  agreement  or  contract  of  sale,  for 
one  40-horsepower  Maxwell  automobile  and  extra  at- 
tachments thereto,  to  be  delivered  to  the  appellee  on 
or  about  May  1, 1913 ;  and  that  appellee,  in  considera- 
tion of  said  purchase  and  the  delivery  of  said  automo- 
bile to  him,  agreed  to  pay  the  sum  of  $1,700  therefor, 
namely:  $1,135  in  cash  and  one  secondhand  automo- 
bile, of  the  value  of  $575 ;  that  appellee  was  ready  and 
willing  to  complete  said  contract  and  to  pay  to  appel- 
lants the  $1,135  balance  on  said  first  day  of  May,  1913, 
but  that  appellants  failed  and  refused  to  deliver  to 
appellee  the  automobile  contracted  for,  and  refused  to 
return  to  appellee  the  secondhand  automobile  which 
he  had  turned  over  to  them  as  first  payment,  but  con- 
verted the  same  to  their  own  use. 

Substantially  the  same  allegations  are  contained  in 
the  other  additional  counts,  in  regard  to  the  contract 
entered  into,  the  kind  of  automobile  purchased  by  ap- 
pellee, the  amount  to  be  paid  therefor,  the  kind  and 
character  of  payments  to  be  made  and  the  time  of 
making  the  same ;  also  as  to  the  failure  of  appellants 
to  deliver  the  automobile  so  purchased,  to  appellee, 
as  agreed;  and  similar  allegations  are  contained 
therein,  as  to  the  retention  and  conversion  by  appel- 
lants, of  the  secondhand  automobile,  turned  over  to 
ap]>ellants,  by  appellee,  as  a  first  payment 

No  plea  was  filed  by  appellants  to  the  additional 
counts,  but  this  was  not  necessary  as  the  plea  of  the 
generaJ  issue  on  file  was  sufficient  to  constitute  an 
answer  to  the  additional  counts.  Dubois  v.  Rohhins, 
115  HI.  App.  372 ;  Wright  v.  Lessee  of  HoUingsworth, 
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1  Pet.  (U.  S.)  165 ;  McAUister  v.  BaU,  28  lU.  210 ;  Eames 
V.  Morgan,  37  HI.  260 ;  Bidgely  Nat.  Bank  of  Spring- 
field V.  Fairbank,  54  111.  App.  296;  Pease  v.  Bartktt, 
97  HI.  App.  492;  Milwaukee  Mechanics'  Ins.  Co.  v. 
Schallman,  188  HL  213. 

Moreover,  the  parties  by  going  to  trial,  without  rais- 
ing any  question  on  account  of  the  lack  of  pleas,  waived 
the  necessity  of  written  pleas  and  formal  issues  joined. 
Brazzle  v.  Usher,  Breeze  14;  Ross  v.  Reddick,  2  HI. 
(1  Scam.)  73;  Rpan  v.  McGirr,  168  HL  App.  415;  J.  /. 
Case  Threshing  Mach.  Co.  v.  Pule,  175  IlL  App.  190; 
Anderson  v.  Patty,  168  HL  App.  151 ;  Ryan  v.  McOirr, 
168  HL  App.  415. 

The  evidence  adduced  on  the  trial  clearly  shows  that 
the  subject-matter  of  this  suit  is  based  on  a  contract 
in  writing,  made  by  the  appellee  with  the  Cole  Motor 
Company  through  the  agents  of  the  company,  G.  H. 
Deane  &  Company,  and  that  the  contract  is  for  the 
purchase  of  a  Cole  Model  40-T  car,  with  certain  extras 
mentioned,  to  be  delivered  to  appellee  about  May  1, 
1913.    The  contract  is  as  follows : 

*' Chicago,  HL,  4^,  1913. 
Phone  Calumet  5466. 
**Cole  Motor  Company, 
1470  Michigan  Ave. 

Gentlemen : 

You  are  hereby  authorized  to  enter  my  order  for 
one  Model  40  T,  for  which  I  agree  to  pay  the  sum  of 
$1,135,  F.  0.  B.  DeKalb.  Hand  you  herewith  Maxwell 
Dollars  as  first  payment  thereon  and  agree  to  pay 
balance  on  delivery  which  is  to  be  on  or  about  May 
1st,  1913. 

The  first  payment  shall  be  forfeited  as  liquidated 
damages  if  subsequent  payment  is  not  made  within 
five  days  of  notice  that  the  car  is  ready  for  delivery. 
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Notice  may  be  sent  by  mail  to  the  address  given 
below.    49  Extras  as  follows : 

1  tube  &  casing  &  chains  &  cover 

Price  of  car 

Price  of  extras 

Freight  

Total  

Deposit  

Balance  due 

Deposit  received  and  accepted  this 191 

Cole  Motor  Co.,  j!  J.  Farley, 

Purchaser. 
Salesman,  Quinn  DeKalb, 

Address, 

Order  No DL 

Telephone.*' 

As  a  first  payment,  the  appellee  turned  over  to  the 
appellants,  as  agents  of  the  Cole  Motor  Company,  his 
secondhand  Maxwell  car;  and  by  the  foregoing  con- 
tract agreed  to  make  a  further  payment  of  $1,135  on 
delivery  to  him,  of  the  Cole  car,  F.  0.  B.  DeKalb. 
Appellee  claims  that  there  was  a  breach  of  this  con- 
tract, because  the  car  specified  in  the  contract  was 
never  furnished  nor  offered  to  him  by  the  Cole  Motor 
Company  or  its  agents. 

There  was  no  evidence  on  the  trial  of  any  contract 
between  the  parties,  than  the  one  hereinbefore  set 
out,  with  the  Cole  Motor  Company.  It  is  clear  that 
the  appellants  had  nothing  to  do  with  this  contract, 
except  in  the  capacity  as  agents  of  the  Cole  Motor 
Company,  and  were  not  parties  to  it  and  hence  could 
not  be  held  liable  for  a  breach  thereof.  No  evidence 
was  adduced  on  the  hearing,  and  none  appears  in  the 
record,  to  sustain  the  allegations  made  in  the  declara- 
tion, of  a  contract  made  by  appellee  with  appellants, 
for  the  purchase  from  them  of  a  Maxwell  car;  nor  is 
there  any  evidence  of  any  other  transaction  than  that 
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relating  to  and  connected  with  the  contract  hereto- 
fore set  ont ;  and  there  is  no  evidence  under  which  a 
recovery  could  be  had  under  the  common  counts.  * 

It  is  well  settled  that  the  proof  must  substantially 
sustain  the  allegations  of  the  declaration.  If  the  con- 
tract proved  varies  materially  from  the  contract  stated 
in  the  pleadings,  it  is  fatal  to  a  recovery.  Wheeler  v. 
Reed,  36  111.  85 ;  Kaiser  v.  Topping,  72  IlL  229 ;  Stephen 
on  Pleading,  107 ;  1  Greenleaf  on  Evidence,  79. 

The  contract  in  evidence  is  clearly  at  variance  with 
the  contract  set  out  in  the  declaration.  It  relates  to 
a  different  kind  of  an  automobile,  and  is  not  between 
the  same  parties.  In  that  state  of  the  pleadings  and 
the  proofs,  the  court  shbuld  have  sustained  appellant's 
motion,  made  at  the  close  of  all  the  evidence,  to  direct 
a  verdict  for  the  defendants. 

The  judgment  must  be  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Jacob  Hassock,  Appellee,  v.  Royal  Insurance  Com- 
pany, Appellant. 

Oen.  No.  6,112.    (Not  to  be  reported  in  full) 

Appeal  from  the  Circuit  Court  of  Bureau  county ;  the  Hon.  Joe  A. 
Davis,  Judge,  presiding.  Heard  in  this  court  at  the  April  tenn, 
1915.    Affirmed.    Opinion  filed  October  20,  1915. 

Statement  of  the  Case. 

Action  of  assumpsit  by  Jacob  Massock,  plaintiff, 
against  the  Boyal  Insurance  Company,  defendant,  in 
the  Circuit  Court  of  Bureau  county,  to  recover  on  a 
policy  of  fire  insurance  insuring  the  store  building  of 
defendant  in  Granville,  Illinois,  in  the  sum  of  $1,700. 
From  a  judgment  for  plaintiff  for  $2,006.70  and  costs 
of  suit  after  trial  without  a  jury,  defendant  appeals. 
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A  reversal  of  the  judgment  is  asked,  on  the  ground 
that  the  appellee  did  not  comply  with  the  provision  of 
the  insurance  policy,  which  requires  that  proofs  of 
loss  by  fire  shall  be  furnished  to  the  Insurance  Com- 
pany, within  sixty  days  after  the  loss  has  occurred; 
and  it  is  urged  that  the  failure  to  comply  with  this 
provision  of  the  policy  bars  a  recovery. 

It  does  not  appear  that  a  proof  of  claim  was  ever 
filed  by  plaintiff.  There  was  evidence  that  plaintiff 
was  informed  by  an  agent  of  defendant,  when  such 
agent  learned  of  the  fire,  that  he  would  notify  defend- 
ant, whereupon  defendant  would  send  an  adjuster  to 
adjust  the  loss.   It  does  not  appear  that  this  was  done. 

Charles  B.  Obermeyeb  and  Cairo  A.  Trimble,  for 
appellant. 

S.  P.  Hall  and 'Butters  &  Clark,  for  appellee. 

Mr.  Justice  Niehaus  delivered  the  opinion  of  the 
eonrt. 


Abstract  of  fhe 

1.  iKSUBAKCi,  $452* — when  clause  requiring  proof  of  loss  nu^f 
be  icaioed.  A  sUpiilation  in  a  poUcy  of  fire  insurance  requiring 
insured  to  famish  a  proof  of  loss  as  a  prerequisite  to  tlie  liability 
of  Insured  on  the  policy  may  be  waived  by  insured  or  by  its  agent 

2.  iKsuBAKox,  §  455* — when  provisions  of  policy  requiring  uxUver 
in  writing  attached  to  policy  do  not  prohibit  waiver  of  proof  of  toss. 
A  condition  in  a  policy  of  insurance  requiring  steps  to  be  taken  by 
insured  after  a  loss,  such  as  to  furnish  to  insurer  a  proof  of  loss, 
are  not  within  the  limitation  of  another  provision  of  sudi  a  policy 
providing  that  no  officer,  agent  or  other  representative  of  insurer 
ahaU  have  power  to  waive  any  provision  of  the  policy  except  in 
writing  upon  or  attached  to  the  policy. 

8.  iNSXTBANcc,  $455* — whcn  agent  power  to  waive  condition  in 
policy  requiring  ^proofs  of  loss.  An  agent  of  a  fire  insurance  com- 
pany is  empowered  to  waive  a  condition  in  a  policy  requiring  proofs 
of  loss  as  a  prerequisite  to  the  liability  of  insurer  therecm  where 
such  agent  has  authority  to  solicit  insurance  and  negotiate  contracts 

•See  nilnola  Notes  IMirect,  VOI0.  XI  to  XV,  and  CnmaUitlTe  Quarterly,  tame 
topic  and  section  nnmber. 
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therefor  within  a  named  territory,  although  his  authority  may  be 
local  as  to  such  territory. 

4.  Insubancb,  §  455* — how  agent  may  waive  provision  of  poUoy 
requiring  proofs  of  loss.  A  condition  In  an  insurance  policy  requir- 
ing insured  to  furnish  proofs  of  loss  as  a  prerequisite  to  the  liability 
of  insured  thereon  may  be  waived  by  its  agent  without  express 
words,  by  conduct  inconsistent  with  an  intention  to  enforce  a  atrict 
compliance  with  the  condition  and  which  conduct  is  calculated  to 
lead  insured  to  believe  that  insurer  does  not  intend  to  require  such 
compliance. 

5.  Insurance,  {  455* — what  constitutes  waiver  of  proof  of  loss  fty 
agent.  In  an  action  to  recover  on  a  policy  of  fire  insurance  idiicb 
required  as  a  prerequisite  to  the  liability  of  insurer  thereon  that 
insured  furnish  proofs  of  loss  within  sixty  days  of  such  loss,  whid) 
condition  was  not  complied  with,  held  that  a  waiver  was  proved 
where  It  ai^)eared  that  when  informed  of  the  loss  defendant's  agent 
assured  plaintiff  that  he  would  send  a  notice  to  Insurer  as  a  result 
of  which  insurer  would  send  an  adjuster  who  would  adjust  the 
loss,  plaintiff  being  entitled  to  infer  from  such  assurances  that  his 
loss  would  be  promptly  adjusted  without  proof  of  loss,  and  that 
insurer  would  not  insist  on  such  proofs  being  furnished. 


Orr  &  Lockett  Hardware  Company^   Appellee,  v. 
Charles  H.  Pattison  and  Kate  Pattison,  Appellants. 

Qen.  No.  6,113.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Ck>urt  of  Lake  county ;  the  Hon.  Gbailis 
H.  Donnelly,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1915.    Affirmed.    Opinion  filed  October  20,  1915. 

Statement  of  the  Case. 

Action  by  the  Orr  &  Lockett  Hardware  Company, 
Plaintiflf,  against  Charles  H.  Pattison  and  Kate  Patti- 
son, defendants,  in  the  Circuit  Court  of  Lake  county. 

An  appeal  from  the  judgment  of  the  Circuit  Court 
of  Lake  county,  dismissing  defendants'  appeal,  whidi 
had  been  taken  from  the  judgment  of  a  justice  of  the 

•See  nUnoie  Notes  IMireflt,  Volt.  XI  to  XV,  and  Ciiiniil*tlTe  Quarterly, 
topic  «nd  tectioii  number. 


Second  Distbictt— October,  1915.  397 

Orr  &  Lockett  Hardware  Co.  v.  Pattlson  et  al.,  196  111.  App.  396. 

peace,  for  defendants'  failure  to  comply  with  the  order 
of  the  court  requiring  them  to  file  a  new  appeal  bond. 
From  an  order  dismissing  the  appeal  for  failure  to  file 
a  new  bond,  defendants  appeal 

Plaintiff  recovered  a  judgment  before  the  justice  of 
the  peace.  Defendants  appealed  to  the  Circuit  Court, 
and  filed  with  the  justice  a  sufficient  appeal  bond,  which 
the  justice  accepted  and  approved,  but  the  bond  was 
lost,  or  mislaid  by  the  justice,  and  he  therefore  failed 
to  return  the  bond  with  the  other  papers  and  the 
transcript  to  the  clerk  of  the  Circuit  Court  as  required 
by  the  statute. 

B.  F.  FowLEB,  for  appellants. 

H.  C.  CouLSON,  for  appellee. 

Mb.  JusncB  Niehaus  delivered  the  opinion  of  the 
court 


Abstract  of  fhe  Decision. 

1.  Juanois  OF  thb  pkacb,  8 192* — when  appeal  not  perfected  for 
want  of  bond  and  transcript  Hurd*B  Rev.  St,  ch.  79,  art  X,  sec  1 
(J.  &  A.  16976),  providing  tliat  where  an  appeal  is  ta^en  from  the 
jndgmoit  of  a  Justice  of  the  peace  or  poUce  magistrate  the  Justice 
or  magistrate  shall  return  the  appeal  bond,  with  the  other  papers 
In  the  case  and  the  transcript  of  his  docket,  to  the  clerk  of  the 
court  to  which  the  appeal  is  taken,  clearly  contemplates  that  the 
appeal  bond  shall,  with  the  transcript  and  other  papers  in  the  case, 
be  on  file  in  the  court  to  which  the  appeal  is  takoi,  and  that  the 
appeal  shaU  not  be  tuUy  completed  until  the  bond  and  transcript 
are  so  filed. 

2l  JuanoBS  of  thk  fbaok,  S  174* — power  of  CircuU  Cour$  to  force 
compUance  with  statute  regulating  appeals.  The  Circuit  Oourt  has 
power  to  enforce  a  compliance  with  the  requirements  of  the  statute 
on  appeals  from  Justices  of  the  peace. 

&  Justices  of  the  peace,  g  194* — when  appeal  properly  dismissed 
for  faUure  to  /lie  new  bond.  An  order  dismissing  an  appeal  from 
a  Justice  of  the  peace  held  proper  where  it  appeared  that  the  appeal 
bond  originally  filed  with  the  Justice  was  lost  and  that  appellant 

#8ee  niinols  Notes  Dicett,  Tola.  XI  to  XT,  and  Cumulative  Clnartcrly,  oame 
toyle  aad  aoetloii  mnnbor. 
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failed  to  comply  with  an  order  to  file  a  new  bond,  sneh  order  being 
reasonable  and  proper  and  it  being  the  duty  of  apptilants  to  comply 
therewith. 


Eafherine  Dyeii  Appellee,  v.  Jacob  Weinstein, 

Appellant. 

Gen.  No.  6|119.    (Not  to  be  reported  in  fiilL) 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  N.  E. 
WoBTHiNGTON,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1916.  Reversed.  Opinion  filed  October  20,  1915.  Rehearing 
denied  December  8, 1915. 

Statement  of  the  Case. 

Action  of  replevin  by  Katherine  Dyer,  plaintiff, 
against  Jacob  Weinstein,  defendant,  to  recover  posses- 
sion of  a  diamond  ring,  the  value  of  which  was  fixed 
in  the  affidavit  at  seventy-five  dollars.  The  ring  not 
being  obtained  by  the  writ,  its  value  was  sought  to  be 
recovered  by  a  count  in  trover. 

There  was  evidence  tending  to  show  that  the  ring 
was  the  property  of  plaintiff,  who  was  a  prostitute, 
and  that  the  ring  was  pawned  with  defendant.  There 
was  also  evidence  tending  to  show  that  the  ring  was 
pawned  by  plaintiff's  paramour,  one  Gosnell,  with 
plaintiff's  knowledge  and  consent  and  that  plaintiff 
in  a  large  measure  intrusted  Gosnell  with  her  money 
and  property.  Prom  a  judgment  for  defendant,  plain- 
tiff appeals. 

J.  B.  WoLFENBABOEB,  for  appellant 

Clyde  Capeon,  for  appellee. 

Mb.  Justice  Niehaus  delivered  the  opinion  of  the 
court 
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Abstract  of  the  Dedsion. 

1.  BsPLEvnf ,  8  50* — when  own&r  of  pawned  property  must  pay  f>r 
tender  amount  due  a$  prerequisite  to  action.  One  wbose  personal 
property  has  been  pawned  with  her  knowledge  and  consent  cannot 
maintain  replevin  to  recover  possession  of  such  property  without 
first  paying  or  tendering  the  amoont  dne  to  the  pawnee  In  redemp* 
tlon  from  the  pledge. 

2.  Tboveb  and  conyebsion,  828* — when  owner  of  pawned  prop- 
erty must  pay  or  tender  amount  due  ae  prerequisite  to  action.  An 
action  of  trover  to  recover  the  value  of  personal  property  cannot  be 
maintained  against  a  pawnee  of  such  property  where  It  appears 
that  the  property  was  pawned  with  the  knowledge  and  consent  of 
plaintiff,  and  that  the  amount  due  to  the  pawnee  In  redemption  of 
the  pledge  was  not  paid  or  tendered  to  pawnee  before  ^nunendng 
the  action. 


Claire  Beitel,  Appellee,  v.  0.  T.  Beitel,  Appellant 
Oen.  No.  6,135.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Olrcnlt  Court  of  Lee  county;  the  Hon.  Biobabo 
8.  Fabbaivd,  Jndge,  presiding.  Heard  In  this  court  at  the  April 
term,  1915.  Reversed  and  remanded.  Opinion  filed  October  20, 1915. 
Blearing  denied  December  8,  1915. 

Statement  of  the  Case. 

Action  by  Claire  Beitel,  plaintiff,  against  C.  T. 
Beitel,  defendant,  in  the  Circuit  Court  of  Lee  county, 
to  recover  on  a  declaration  of  which  three  counts  in 
trespass  charged  an  assault  on  plaintiff  by  defendant, 
who  was  the  father  of  plaintiff's  husband,  and  of 
which  a  fourth  count  charged  an  alienation  by  de- 
fendant of  the  affections  of  such  husband.  The  gen- 
eral issue  was  pleaded  to  all  counts.  From  a  judgment 
for  plaintiff  for  five  hundred  dollars,  defendant  ap- 
peals. 

•Sw  nilnolfl  Notes  Diy est.  Volt.  XI  to  XV,  aod  CnmoUitlTe  <|iuurt«rljt  mme 
topic  and  Mctton  nnmbor. 
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WiRiCK  &  WmiGK  aid  John  E.  Ebwin,  for  appellani 

Tbusdell,  Smith  &  Leech,  for  appellee. 

Ma.  Justice  Nibhaus  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Assault  and  battebt,  g  22* — when  l088  of  comfort,  society  amd 
friendship  of  husband  element  of  damages.  The  loss  of  the  oom- 
fort,  society  and  friendship  of  plaintiff's  husband  is  not  a  proper 
element  of  damages  in  an  action  against  the  father  of  such  husband 
to  recover  for  an  assault  alleged  to  have  committed  on  plaintiff  bj 
such  father. 

2.  Assault  and  battebt,  g  17* — when  instruction  misleading  and 
prejudicially  erroneous.  In  an  action  by  a  wife  against  the  father 
of  her  husband,  where  in  her  declaration  plaintiff  in  three  coonts 
of  trespass  alleged  an  assault  upon  her  by  defendant,  and  in  a  foarth 
count  alleged  that  defendant  alienated  the  affections  of  such  hus- 
band whereby  plaintiff  was  "deprived  of  the  support,  society  assist- 
ance and  affection  of  her  said  husband,'*  an  instruction  that  the 
Jury  might  "award  her  such  damages  as  they  believed  from  the 
evidence  she  had  sustained  in  the  loss  of  the  comfort,  society  and 
friendship  of  her  husband,  held  ndsleading  and  prejudicially  errone- 
ous where  defendant  was  found  guilty  on  the  first  three  counts,  in 
that  such  instruction  was  not  limited  to  the  fourth  count,  since 
without  such  limitation  such  instruction  stated  a  wrong  measure  of 
damages  as  to  the  counts  on  which  defendant  was  found  guilty. 


The  People  of  the  State  of  Illinois,  Defendant  in  ErroTi 
V.  Moses  Brown,  Plaintiff  in  Error. 

Gen.  No.  6,068.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Circuit  Court  of  DeKalb  county;  the  Hon.  MAZZnn 
Slusseb,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.    Affirmed.    Opinion  filed  October  20,  1915. 

•See  niinoU  Notes  Dtffeet,  Vols.  XI  to  XV,  aod  Cumnkitlve  Qimrterlr,  Mat 
topic  and  section  niunber. 
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Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Dlinois 
against  Moses  Brown,  defendant,  in  the  Circuit  Conrt 
of  DeKalb  county.  To  reverse  a  judgment  of  convic- 
tion, defendant  prosecutes  this  writ  of  error.  i 

James  W.  Clifpe,  for  plaintiff  in  error. 

Lowell  B.  Smtth,  for  defendant  in  error;  E.  M. 
BxjBST,  of  counseL 

Pbb  Oubiam. 


Abstract  of  the  Decision. 

!•  Cbiminal  law,  8344* — when  proper  to  receive  verdict  in 
cbMence  of  defendant.  In  a  misdemeanor  case  it  is  not  error  to 
receive  a  verdict  wliile  defendant  is  absent  from  the  court  room  on 
tmJL 

2.  Gbiminal  law,  S692* — when  judgment  affirmed  hy  operation 
of  law.  Wliere  one  of  tbe  Judges  of  the  Appellate  Ck>art  is  disquali- 
fied and  the  others  are  divided  in  opinion  as  to  whether  a  Judg- 
ment should  be  afltoned  or  reversed,  the  Judgment  is  affirmed  by 
operation  of  law. 


Elisabeth  Strickland^  Ezecutrix,  Appellee,  v.  Alex- 
ander H.  Strickland  and  Elizabetii  Hibbs,  Appel- 
lants. 

Gen.  No.  6,143.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Woodford  county;  the  Hon. 
Thomab  Bi.  Habbis,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Transferred  to  Supreme  Court  Opinion  filed 
October  22,  1916. 

•See  minoi*  Notes  Di^eet,  Tots.  XI  to  XV,  and  OnmnUitlTe  Quarterly,  same 
topic  and  section  niunber. 

Vol.  CXCVI  26. 
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Statement  of  the  Case. 

Bill  by  Elizabeth  Strickland,  in  her  own  right  and 
as  executrix,  complainant,  against  Alexander  H. 
Strickland  and  Elizabeth  Hibbs,  defendants,  in  the 
Circuit  Court  of  Woodford  county,  praying  for  a  con- 
struction of  the  will  of  James  M.  StricUand,  deceased. 
The  main  question  involved  was  whether  defendants 
took  a  contingent  or  a  vested  remainder  in  testator's 
real  estate  under  the  will  sought  to  be  construed. 
From  a  decree  that  defendants  took  a  contingent  re- 
mainder in  such  real  estate,  defendants  appeal. 

Ejbk  &  Shubtleff,  for  appellants. 

BoswoBTH  &  BoswoBTH  and  Biely  &  Biely,  for  ap- 
pellees. 

Pbb  Curiam. 

Abstract  of  the  Decision. 

1.  Appeal  and  bbbob,  §  126* — when  q^ie»tian  o/  freehold  invaiveA 
on  appeal  from  decree  construing  will.  On  appeal  from  a  decree 
constrning  a  will  disposing  of  both  real  and  personal  property, 
which  will,  after  making  certain  specific  bequests  of  personalty, 
devised  to  testator's  wife,  for  her  use  during  her  natural  life,  all 
the  remaining  property  of  testator,  with  remainder  to  others  after 
the  termination  of  the  life  estate,  an  assignment  of  error  asking  a 
remand  with  mandate  to  determine  and  decree  that  SQich  residuary 
legatee  took  only  a  life  estate  in  testator's  real  estate,  held  to  raise 
a  question  of  freehold,  in  that  the  determination  asked  for  does 
not  give  to  such  residuary  legatee  power  to  sell  such  real  estate. 

2.  Appeal  and  ebbob,  §  123* — when  Appellate  Court  no  power  to 
determine  question  of  freehold.  The  Appellate  Ck>urt  has  no  legal 
power  to  determine  a  question  of  freehold. 

3.  Appeal  and  ebbob,  §  123* — when  cause  involving  freehold  trant 
f erred  to  Supreme  Court.  Where  a  cause  appealed  to  the  App^- 
late  Ck)urt  involves  a  question  of  freehold,  the  cause  must  be  trans- 
ferred to  the  Supreme  Court  under  section  102  of  the  Practice  Act 
(J.  &  A.  |8639)»  providing  for  the  disposition  of  cases  Improperly 
appealed. 

*See  nUnol*  Notes  Direst,  Vols.  XI  to  XV,  and  CnmnUitlTe  Qvarterir,  fM»f 
topic  and  section  number. 
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Fiedler  v.  Chicago,  etc.,  R.  Co.,  196  111.  App.  403. 


Ricbard  Fiedler,  Appellee,  v.  Chicago,  Indiana  & 
Southern  Railroad  Company,  Appellant. 

Gen.  No.  6,099.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Putnam  county ;  the  Hon.  Thbo- 
DOBB  N.  Gbeen,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1915.    Affirmed.    Opinion  filed  November  5,  1915. 


Statement  of  the  Case. 

Action  by  Bichard  Fiedler,  plaintiff,  against  the  Chi- 
cago, Indiana  &  Southern  Railroad  Company,  de- 
fendant, in  the  Circuit  Court  of  Putnam  county,  to  re- 
cover the  value  of  a  steer  alleged  to  have  been  killed 
as  a  result  of  defendant's  negligence.  From  a  judg- 
ment for  plaintiff  for  eighty-five  dollars  defendant 
appeals. 

On  August  17, 1911,  Bichard  Fiedler  owned  and  oc- 
cupied a  farm  near  Granville,  in  Putnam  county,  which 
was  crossed  by  the  Chicago,  Indiana  &  Southern  BaU- 
road  Company.  The  right  of  way  across  this  farm  was 
separated  from  the  farm  land  by  a  fence,  erected  and 
maintained  by  defendant,  and  at  one  point  in  this  fence 
there  was  a  gateway  leading  to  a  private  crossing  over 
the  track.  On  the  day  in  question  a  steer  belonging  to 
Fiedler  was  killed  by  a  train  of  the  defendant  and  it 
is  claimed  by  Fiedler  that  the  gate  was  out  of  repair 
due  to  negligence  of  the  railroad  company,  by  reason 
of  ^hich  the  steer  passed  through  the  gate  and  upon 
the  right  of  way. 

The  evidence  showed  that  the  gate  in  question  con- 
sisted of  a  steel  frame  about  fourteen  feet  wide  and 
sixteen  feet  long,  hung  from  a  post  by  hinges  on  one 
end,  and  on  the  other  end  originally  fastened  to  an- 
other post  by  an  iron  hook;  that  the  hook  had  been 
broken  more  than  a  year  before  the  date  in  question 
andl  the  gate  had  been  fastened  thereafter  by  wrapping 
wires  around  the  end  of  the  gate  and  the  post  and 
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twisting  them ;  that  one  of  the  posts  by  which  the  gate 
was  fastened  had  become  rotten  and  that  the  section 
men  of  the  defendant  had  not  removed  the  rotten  post, 
but  had  put  in  a  liew  post  alongside  of  the  old  one; 
and  that  the  gate  would  not  reacli  from  one  post  to 
the  other.  The  evidence  further  showed  that  after  the 
killing  of  the  steer  the  gate  was  found  open  towards 
the  right  of  way,  although  the  natural  way  to  open  it 
was  away  from  the  right  of  way,  and  that  the  wires 
that  had  held  the  gate  shut  were  lying  on  the  ground 
There  was  evidence  in  the  record  to  the  effect  that 
hunters  had  been  seen  in  the  neighborhood  on  the 
morning  in  question,  but  there  was  no  evidence  directly 
showing  that  such  hunters  were  on  the  premises  at 
that  time  or  near  this  gate,  while  there  was  other  evi- 
dence showing  that  cattle  of  appellee  had  broken 
through  this  gate  on  other  occasions  and  that  de- 
fendant's servants  had  promised  several  times  to  re- 
pair this  gate  in  a  suitable  manner. 

The  action  was  tried  by  jury  in  the  Circuit  Court  on 
appeal  from  the  judgment  of  a  justice  of  the  peace, 
and  the  jury  found  for  plaintiff,  the  value  of  the  steer 
being  agreed  to  be  sixty  dollars  and  the  value  of  plam- 
tiff's  attorney's  fees  to  be  twenty-five  dollars. 

Boys,  Osbobn  &  Obigos,  for  appellant;  Bobsbt  J. 
Gaby,  of  counsel 

Gbobgb  W.  Hunt,  for  appellee. 

Mb.  Pbesiding  Justice  Dibell  delivered  the  opinion 
of  the  coui't. 


Abstract  of  the 

1.  Railboads,  S  868* — when  evidence  $ufflcietU  to  eusiain  find^ 
thai  gate  along  right  of  way  not  opened  by  human  agency.  In  tn 
action  to  recover  for  the  alleged  kiUing  of  plainttCTB  gteer  by  defend- 
ant's train,  where  it  appeared  that  the  steer  got  on  defendant's  riglit 

•See  nUnole  Notee  Dlvett,  Vols.  XI  to  XV,  aod  CumoUitlTe  <|iiarterl7, 
•ople  aad  lectloii  number. 
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of  way  through  a  gate  in  a  fence  separating  defendant's  right  of  way 
from  plaintilTs^  land,  hoth  gate  and  'fence  being  constructed  and 
maintained  by  defendant;  that  the  gate  swung  on  hinges  from  a 
post  In  the  fence  and  was  formerly  fastened  by  an  iron  hook  to 
a  post  set  on  the  opposite  side  of  the  opening,  and  after  the  hook 
was  broken  defendant  did  not  repair  it,  but  fastened  the  gate  by 
twisting  wires  round  the  end  of  the  gate  and  the  post;  that  after 
tlie  accident  the  wires  were  found  lying  on  the  ground  untwisted; 
that  after  the  post  had  become  rotten  defendant  set  a  new  post 
alongside  the  old  post,  so  that  the  gate  did  not  reach  to  the  new 
post;  that  the  gate  had  been  pushed  open  by  cattle  on  other  occa- 
sions, and  that  on  the  day  of  the  accident  hunters  were  seen  in  the 
vicinity,  held  that  the  evidence  did  not  exclude  the  possibility  that 
on  the  day  in  question  the  gate  was  pushed  open  by  cattle  so  as  to 
warrant  an  inference  that  it  was  not  opened  by  human  agracy. 

2.  WirNESSKS,  ilSl* — when  paper  used  by  ioUness  to  refresh 
memory  tnay  not  he  used  by  adverse  counsel.  Where  a  paper  from 
which  a  witness  has  refreshed  his  recollection  as  to  the  facts  to 
wliich  he  testifies  contains  expressions  of  opinion,  and  such  witness 
after  examination  of  the  paper  testifies  to  all  the  matters  of  fact 
therein  contained,  so  that  the  witness  could  not  be  contradicted  by 
the  admission  of  the  paper,  it  is  incompetent  as  evidence. 

8.  BviDBNOK,  S365* — when  opinion  evidence  improper.  Opinion 
evidence  is  properly  excluded  where  there  is  no  occasion  for  expert 
testimony,  and  where  the  Jury  are  as  well  qualified  as  the  witness  to 
decide  the  question  as  to  which  the  opinion  is  sought 

4.  IvrsTSUonoNS,  8  41* — when  instruction  not  rendered  improper 
hy  insertion  o/  words  limiting  province  of  fury.  The  insertion  of 
the  words  "if  proven'*  in  an  instruction  requested  by  a  party,  which 
instruction  commences  "if  the  Jury  believe  from  the  evidence," 
is  not  objecticmable  as  shifting  the  burden  of  proof,  the  words  in- 
serted being  of  the  same  meaning  as  ''if  the  Jury  believe  from  the 
evidence,**  and  the  words  so  Inserted  being  mer^  an  unnecessary 
repetition  of  what  was  already  expressed. 

5.  Appeal  Ain>  bbbob,  81241* — when  party  may  not  complain  of 
hiB  tnon  instructions.  The  fact  that  an  instruction  given  put  an 
improper  burden  on  a  party  to  an  action  cannot  be  assigned  by  such 
party  as  error  where  the  instruction  complained  of  was  requested 
by  it. 


•See  nUiiol*  Note*  Dtsett,  Vols.  XI  to  XV,  and  Cumnkitlve  Quarterly,  tame 
tuple  and  oectloii  naniber. 
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Charles  A.  Kimmel,  Appellee,  ¥.  William  A.  Oray, 

Appellant 

OeiL  No.  6,121.    (Not  to  be  reported  in  fnU.) 

Appeal  from  the  Circuit  Ourt  of  Peoria  county;  the  Hon.  Theo- 
DOBE  N.  Gbeen,  Judge,  Presiding.  Heard  in  this  court  at  the  April 
term,  1915.  Affirmed  in  part  and  reversed  in  part  Opinion  filed 
November  5,  1915. 

Statement  of  the  Case. 

Bill  by  Charles  A.  Elmmel,  complainant,  against 
William  A.  Gray,  defendant,  in  the  Circuit  Court  of 
Peoria  county,  to  enforce  a  written  contract  The 
action  was  originally  at  law,  but  after  a  demurrer  had 
been  sustained,  plaintiff  obtained  an  order  transfer- 
ring the  cause  to  the  chancery  side  of  the  docket  with 
leave  to  file  a  bill  against  defendant,  and  to  add  code- 
fendants.  The  bill  when  filed  set  out  a  written  con- 
tract between  complainant  aAd  defendant  from  which 
it  appeared  that  the  contract  was. in  settlement  of  a 
suit  between  complainant  and  one  not  a  party  to  the 
action. 

It  was  therein  agreed  that  Kimmel  should  dismiss 
said  suit,  and  should  release  Gray  from  any  claims 
which  Kimmel  had  against  him  growing  out  of  trans- 
actions in  stock,  and  should  quitclaim  to  Gray  and  give 
him  the  right  of  possession  of  certain  described  real 
estate,  and  that  Kimmel  should  assign  to  Gray  a  cer- 
tain judgment  Kimmel  obtained  against  Charles  D. 
Dubois,  which  judgment  Gray  should  use,  if  necessary, 
in  a  certain  matter  and,  if  not  so  used,  then  that  Gray 
should  reassign  said  judgment,  or  so  much  thereof  as 
might  remain  unsatisfied,  to  Kimmel.  Gray  therem 
agreed  to  organize  a  corporation  under  the  laws  of 
Arizona,  with  a  capital  stock  of  500,000  shares  of  the 
par  value  of  $1  per  share,  of  which  20,000  shares 
should  be  delivered  to  Kimmel,  out  of  200,000  shares. 
By  this  agreement  certain  specified  mining  properties 


Second  District — ^November,  1915.  407 

Klnfmel  v.  Gray,  196  111.  App.  406. 

were  to  be  transferred  to  the  company  named,  and,  if 
said  judgment  was  not  nsed  by  Gray,  then  he  should 
reassign  the  judgment  to  Kimmel  and  said  20,000 
shares  of  stock  issued  to  Kimmel  should  be  a  settle- 
ment in  full  of  the  matters  described  in  said  contract, 
but  if  said  judgment  was  used  by  Gray  for  the  pur- 
poses specified,  then  Kimmel  was  to  receive  5,000  more 
shares  of  said  capital  stock.  Said  stock  was  to  be  de- 
livered within  six  months.  The  contract  contained 
other  provisions  not  material  here.  The  bill  averred 
that  Kimmel  had  performed  his  part  of  said  contract ; 
that  Gray  did  organize  said  mining  company  upon  a 
capitalization  of  $500,000  divided  into  500,000  shares ; 
that  Gray  afterwards  changed  the  name  of  said  com- 
pany to  Mexico  Development  Company,  and  increased 
the  capital  stock  to  $5,000,000  divided  into  5,000,000 
shares,  without  adding  anything  to  the  assets  of  the 
company,  and  fraudulently  issued  to  Kimmel  only  20,- 
000  shares  of  said  last-named  capital  stock,  whereas 
Kimmel  was  entitled  to  200,000  shares  of  said  last- 
named  Company  besides  50,000  more  shares  in  lieu  of 
the  5,000  shares  of  the  first-named  company  which 
Kimmel  was  to  receive  for  the  use  of  the  judgment, 
which  judgment  it  was  alleged  Gray  used  and  refused 
to  account  for  and  refused  to  reassign  to  Kimmel, 
though  requested  by  Kimmel  to  do  so.  The  bill  further' 
alleged  that  afterwards,  by  agreement  between  said 
Mexico  Development  Company  and  Gray  on  behalf  of 
Elimmel,  200,000  shares  of  said  last-named  company 
were  placed  in  the  hands  of  Charles  C.  Dutch,  as  trus- 
tee, to  abide  the  result  of  the  pending  suit,  and  that 
Dutch  holds  said  stock  in  trust,  subject  to  the  adjust- 
ment of  the  rights  of  Kimmel  and  Gray  in  this  litiga- 
tion ;  that  before  the  beginning  of  this  suit  at  law  E^hn- 
mel  demanded  said  stock  of  Gray  and  also  demanded 
that  the  company  withhold  delivery  to  Gray  of  230,000 
shares  of  stock  to  which  Kimmel  was  entitled  and  that 
Gray  refused  the  demand.    The  prayer  of  the  bill. 


\ 
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besides  an  mjunction,  sought  to  have  230,000  shares  of 
said  stock  delivered  to  EamineL  The  bill  was  twice 
amended.  Gray  answered,  alleging  performance  and 
denying  Kimmel 's  constrnction  of  the  contract.  Dntch 
and  the  Mexico  Development  Company  filed  a  joint  an- 
swer, in  which  they  denied  that  Dutch  held  any  stock 
for  the  use  of  Kimmel.  All  the  defendants  alleged 
that  Kimmel  had  an  adequate  remedy  at  law.  The 
cause  was  referred  to  the  master  to  take  and  report 
the  evidence  with  his  conclusions  of  law  and  fact.  The 
master  took  and  reported  the  evidence  and  reported 
that  Kimmel  had  performed  his  part  of  the  agreement; 
that  Gray  had  performed  his  part  of  the  agree- 
ment as  to  the  20,000  shares ;  that  Gray  had  not  used 
the  judgment  but  had  testified  that  he  was  ready  to 
reassign  it  and  that  Kimmel  was  not  entitled  to  any  re- 
lief on  account  of  said  judgment;  that  said  reorganiza- 
tion  and  increase  of  capital  stock  was  made  with  Kim- 
mePs  knowledge  and  without  objection  by  him;  that 
20,000  shares  of  the  reorganized  corporation  was  de- 
livered to  and  accepted  by  Kimmel,  but  under  a  pro- 
test and  claim  that  he  was  entitled  to  230,000  additional 
shares ;  that  this  claim  by  Kimmel  had  not  been  estab- 
lished with  sufficient  definiteness  to  justify  a  decree 
therefor;  that  Kimmel  could  have  readily  purchased 
upon  the  market  said  shares  of  stock  and  has  a  com- 
plete remedy  at  law,  and  that  a  court  of  equity  is  with- 
out jurisdiction;  that  after  notice  from  Kimmel  the 
board  of  directors  of  the  company  voted  to  retain  200,- 
000  shares  of  the  stock  owned  by  Gray  to  await  the 
outcome  of  this  litigation,  and  issued  said  stock  to 
Charles  C.  Dutch,  and  that  Gray  as  a  director  voted 
for  such  action,  but  that  this  action  was  taken  to  pro- 
tect the  company  and  was  not  in  trust  for  Kimmel 
The  master  overruled  objections  by  Kimmel  to  said  re- 
port and  these  were  renewed  as  exception^  before  the 
Circuit  Court.  The  Circuit  Court  decreed  that  Dutch 
should  transfer  to  Kimmel  180,000  shares  of  said  stock 
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owned  by  Gray,  and  that  Gray  shonid  reassign  said 
judgment  within  ten  days,  and  to  that  extent  sustained 
the  exceptions  to  the  master's  report* 

From  a  decree  sustaining  the  exceptions  of  the 
master's  report  in  part  and  ordering  that  defendant 
Dutch  transfer  to  complainant  180,000  shares  of  said 
stock  owned  by  defendant  Gray,  and  that  defendant 
Gray  reassign  said  judgment  to  complainant  within 
ten  days,  defendant  Gray  appeals. 

JuDsoN  Starb,  for  appellant. 

W.  S.  Kellogg,  for  appellee. 

Mb.  Pbesiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 


Abstract  of  the  Decision. 

1.  SPBcmo  PERFOBMANCB,  8  ^6* — When  equity  toill  compel  delivery 
of  corporate  stock.  Where  stock  which  is  easily  obtainable  in  the 
market  is  contracted  to  be  sold  but  is  not  delivered,  the  purchaser  is 
left  to  his  remedy  at  law  for  damagies,  no  special  reason  appearing 
why  such  purchaser  should  have  the  particular  stock  contracted 
for,  but  where  the  value  of  such  stock  is  not  easily  ascertainable, 
or  is  not  readily  obtainable  elsewhere,  or  where  some  reasonable 
cause  is  shown  why  vendee  should  have  that  particular  stock,  equity 
will  compel  its  delivery. 

2.  SPEcmc  PEBFOBMANCE,  $46* — whcn  deUvery  of  siock  having 
no  market  value  compelled.  One  who  has  a  contract  rig^t  to  the 
delivery  of  particular  stock  should  be  permitted  to  maintain  a  biU 
to  compel  its  delivery  where  the  stock  in  question  has  no  present 
market  or  other  tangible  value,  never  having  been  listed  or  offered 
on  the  market,  and  is  only  salable  by  one  man  having  special  skill 
In  inducing  persons  of  means  to  buy  stock  for  pure  speculation,  espe- 
cially where,  owing  to  the  fact  that  the  company  issuing  the  stock 
has  no  means  of  procuring  the  equipment  necessary  to  operate  its 
plant  and  is  unable  to  get  its  product  to  market,  it  does  not  yet 
appear  whether  such  product  can  be  sold  at  a  profit,  since  untU  all 
these  things  are  accomplished  such  stock  is  not  likely  to  have  a 
market  or  other  value  which  can  be  fixed  or  ascertained  by  the 
courts. 

•See  nUnoU  Notes  Digest,  Yolii.  XI  to  XV,  and  CnmnkitlTe  Cliuurterly,  same 
topic  sad  McUon  number. 


410  Appellate  Courts  of  Illinois. 

Kimmel  v.  Gray,  196  IlL  App.  406. 

3.  Equity,  S  28* — when  jurisdiction  retained  to  grant  specific  per- 
%formance  of  contract  to  deliver  stock.  In  a  bill  alleging  tbat  com- 
plainant assigned  a  Judgment  to  defendant  under  an  agreemoxt  that 
if  the  Judgment  was  used  by  defendant  in  a  certain  manner  defoid- 
ant  should  deliver  to  plaintiff  in  full  payment  for  sudi  Jndgm^t  a 
named  number  of  shares  of  a  particular  stock,  and  where  in  Us 
answer  to  the  bill  defendant  denies  that  he  so  used  the  Judgm^t, 
and  offers  to  reassign  it,  complainant  has  the  right  to  resort  to  a 
court  of  equity  to  obtain  a  determination  of  the  controverted  ques- 
tion as  to  whether  defendant  used  the  Judgment  in  the  maimer 
agreed,  and  if  it  should  be  determined  that  he  has  not,  to  compd 
such  reassignment  in  accordance  with  the  terms  of  the  agreement, 
defendant's  offer  in  his  answer  to  reassign  not  investing  complainant 
with  title  to  the  Judgment 

4.  Equity,  §  23 — when  jurisdiction  retained  to  administer  further 
relief.  Where  equity  has  Jurisdiction  it  will  proceed  to  administer 
all  the  relief  required  by  the  subject-matter  of  the  action,  notwitb- 
standing  the  fact  that  as  to  part  of  the  relief  required  complainant 
had  an  adequate  remedy  at  law. 

5.  Specific  pbbfobmance,  §  93* — when  decree  requiring  deliverff  of 
specified  number  of  shares  of  stock  erroneous  on  oomplainanfs 
theory.  In  a  bill  to  compel  the  delivery  of  shares  of  particular 
stock  under  a  contract  whereby  complainant  was  entitled  to  receive 
20,000  shares  of  the  stock  of  a  corporation  to  be  formed  by  defend- 
ant, which  should  be  authorized  to  issue  500,000  shares,  of  whicb 
400,000  shares  should  remain  in  the  treasury  and  100,000  shares  be 
taken  by  stockholders,  where  the  capitalization  was  later  Increased 
tenfold,  but  the  proportion  of  stock  retained  in  the  treasury  and 
that  issued  to  stockholders  was  the  same  as  that  of  the  original 
capitalization,  and  where  complainant  claimed  to  be  entitled  to  the 
same  proportion  of  stock  under  the  increased  as  under  the  original 
capitalization,  a  decree  tbat  defendant  deliver  to  complainant  180,000 
shares  of  such  stock,  held  erroneous  on  complalnant*s  theory,  com- 
plainant claiming  to  be  entitled  to  one-tenth  of  the  total  increased 
capitalization,  or  100,000  shares,  and  it  appearing  that  20,000  shares 
had  been  received  by  complainant,  the  amount  which  should  have 
been  decreed  to  him  on  his  own  theory  being  80,000  shares. 

6.  Speoific  pebfobmancb,  §  91* — when  evidence  insufficient  to  sus- 
tain claim  in  bill  for  additional  shares  of  stock.  In  a  bill  to  compel 
the  delivery  of  shares  of  particular  stock  of  a  corporation  to  be 
organized  by  defendant,  where  it  appeared  under  a  written  contract 
that  a  named  number  of  shares  of  such  stock  had  been  delivered  as 
provided  therein,  but  complainant  alleged  that  the  capitalization  of 
the  corporation  had  been  increased  by  defendant  without  adding 

•See  nUnol*  Notes  Diy est.  Vols.  XI  to  XV,  and  CnmnUitlTe  Qnartcrlj, 
topic  and  section  number. 
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to  Its  assets,  and  that  under  a  verbal  agreement  made  with  defend- 
ant after  tbe  executlcm  of  the  written  contract  plaintiff  was  entitled 
to  an  additional  number  of  shares  of  such  stock,  such  additional 
number  claimed  bearing  the  same  proportl<Hi  to  the  total  capitaliza- 
tion as  Increased  as  the  number  of  shares  delivered  bore  to  the 
original  capitalization,  evidence  held  Insufficient  to  sustain  the  claim 
made  in  the  bill. 

7.  Specific  pebfobmance,  §  13* — when  agreement  for  delivery  of 
additional  shares  of  stock  too  uncertain  to  be  enforceable.  In  a  bill 
to  compel  the  delivery  of  shares  of  particular  stock,  an  agreement 
alleged  In  the  bill  that  defendant  verbally  agreed  to  deliver  a  num- 
ber of  shares  of  such  stock  In  addition  to  the  number  already  deliv- 
ered under  a  written  contract,  which  additional  number  should  bear 
the  same  proportion  to  the  total  capitalization  as  the  number  actually 
^^vered  bore  to  the  original  capitalization,  held  too  indefinite  and 
uncertain  to  be  enforced  by  a  court  of  equity. 

8.  GoBPOBATioNS,  §  169* — when  person  not  in  possession  of  stock 
certificate  a  stockholder.  Where  a  person  Is  shown  by  the  records 
of  a  corporation  to  be  a  stockholder  therein,  and  such  person  acts 
as  such  stockholder  after  the  organization  of  such  corporation,  and 
obviously  considers  himself  a  stockholder,  be 'will  be  regarded  as 
snch  although  he  never  had  manual  possession  of  the  stock  certifi- 
cate, it  appearing  that  in  pursuance  of  a  contract  ^uch  certificate 
was  duly  made  out  In  his  name  and  delivered  to  another  person  to 
be  delivered  to  such  stockholder,  but  never  actually  delivered. 

9.  Ck)NTBACTS,  S309* — what  constitutes  performance  of  contract 
to  deliver  stock.  A  contract  for  the  delivery  of  shares  of  particu- 
lar stock  is  fully  performed,  although  manual  possession  of  the 
certificate  of  such  stock  is  never  delivered  to  vendee,  where  it 
appears  that  the  certificate  was  duly  made  out  by  the  proper  officers 
of  the  company  issuing  the  stock  aud  delivered  to  vendor  to  be 
delivered  to  vendee,  and  afterwards  vendee  acted  as  such  stock- 
holder, and  obviously  considered  himself  such. 

10.  Specific  pebfobmance,  §  77* — when  necessary  that  bill  allege 
conversations  taking  place  after  execution  of  contract.  In  a  bUl  to 
compel  the  delivery  of  shares  of  particular  stock  where  the  bill  relies 
on  a  contract  set  out  therein,  rights  based  on  oral  conversations 
which  took  place  after  the  execution  of  the  contract  cannot  be 
taken  advantage  of  without  some  pleading  alleging  such  rights. 

11.  Specific  pebfopmancb,  813* — when  equity  will  not  enforce 
oral  contract.  An  oral  contract  which  is  uncertain  in  its  terms  and 
which  is  not  adequately  proved  will  not  be  enforced  by  a  court  of 
equity,  although  properly  pleaded. 


•See  nUnoi*  Notes  Direst,  Vols.  XI  to  XT,  aod  CumiiUitlTe  Qiuurterly,  same 
tople  tmd  section  nnmber. 
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12.  GoBPOBATioNs,  {83* — when  conaent  of  minority  aiockkolder 
not  necessary  to  increase  qf  capital  stock.  The  consent  of  a  stodt- 
holder  owning  a  small  minority  of  the  stock  is  not  necessary  In 
order  to  enable  a  stockholder  owning  a  large  majority  of  the  stodc 
to  increase  the  capitalization,  although  such  minority  stockholder 
received  no  additional  shares  when  the  capitalization  was  incieaaed, 
and  although  such  majority  stockholder  received  a  large  number  of 
additional'  sha^res,  where  it  a()pears  that  all  minority  stockholders 
were  treated  alike,  and  the  evidence  shows  that  such  majority  stock- 
holder had  conveyed  valuable  property  to  the  corporation  in  retom 
for  the  additional  stock  received  by  him. 

18.  Sfkoific  pertobmanoe,  S  91* — when  evidence  sufficient  to  show 
that  §udgmeni  not  used  as  contemplated  in  contract.  In  a  bQI  to 
compel  the  delivery  of  shares  of  particular  stock  under  a  contract 
whereby  complainant  assigned  to  defendant  a  Judgment  and  pro- 
vided that  if  defendant  used  the  Judgment  as  provided  by  the  con- 
tract defendant  should  deliver  complainant  a  named  number  (^  the 
shares  of  such  sto(±,  but  otherwise  should  reassign  the  Judgment  to 
complainant,  evidence  held  to  show  that  defendant  did  not  use  the 
Judgment  as  provided  in  the  contract 

14.  Sfxcifio  febfobmancb,  S  98* — when  reassignment  of  fudgmewt 
properly  decreed.  In  a  bill  based  on-  a  contract  which  provided  tbat 
complainant  should  assign  to  defendant  a  Judgment,  which,  if  used 
by  defendant  in  a  manner  provided  by  the  contract,  should  be  psid 
for  as  provided  therein,  and,  if  not  so  used,  should  be  reassigned 
to  complainant,  a  decree  that  defendant  reassign  such  Judgment  to 
complainant,  held  proper,  where  it  appeared  from  the  evidence  that 
the  Judgment  was  not  used  by  defendant  as  contemplated  by  tbe 
parties. 


Chicago  ft  Alton  Railroad  Company,  Appellant,  ▼. 
woolner  Distillilig  Company,  Appellee. 

Cren.  No.  6,124.    (Not  to  be  reported  in  tvJL) 

Appeal  from  the  Circuit  Court  o^  Peoria  county;  the  Hon.  Thbo- 
DOBE  N.  Gbeen,  Judge,  presiding.  Heard  in  this  court  at  the  Aprfl 
term,  1915.  Reversed  and  remanded.  Opinion  filed  November  f^ 
1915. 

•See  nilnols  Notes  Digest,  Vols.  XI  to  XV,  and  CnmuUitlTe  Qnarlerly, 
topic  and  section  number. 
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Statement  of  the  Case. 

Action  by  the  Chicago  &  Alton  Railroad  Company, 
plaintiff,  against  the  Woolner  Distilling  Company,  de- 
fendant, in  the  Circuit  Conrt  of  Peoria  county,  to  re- 
cover for  demurrage.  From  a  judgment  for  defendant, 
plaintiff  appeals. 

This  is  one  of  six  suits  brought  by  six  railroads 
against  the  appellee,  Woolner  Distilling  Company,  for 
demurrage.  Two  of  the  suits  have  before  reached  this 
conrt,  and  are  reported  as  Woolner  Distilling  Co.  v. 
Peoria  &  E.  By.  Co.,  136  lU.  App.  479,  and  Chicago,  P. 
db  St.  L.  Ry.  Co.  v.  Woolner  Distilling  Co.,  160  HI.  App. 
192.  The  present  case,  with  four  of  the  others,  was 
referred  to  a  referee  by  an  order  of  court,  to  find  and 
report,  the  facts,  and  with  power  to  take  evidence, 
which  should  be  reported  with  conclusions  of  fact 
therefrom.  The  referee  reported  in  accordance  with 
the  order,  in  part  based  on  evidence  heard  and  in  part 
on  an  agreement  of  the  parties,  in  which  report  was 
included  a  finding  as  follows :  *  *  T  further  find  from  the 
evidence  that  the  defendant  detained  cars  on  which 
plaintiff  is  entitled  to  claim  demurrage  as  set  out  in 
^Schedule  A,'  and  made  a  part  hereof,  the  total  num- 
ber of  days'  detention  being  2,985  days. 

**I  further  find  from  the  evidence  that  the  total 
number  of  cars  for  the  Woolner  Distilling  Company 
standing  each  day  in  the  Kickapoo  Tracks  waiting 
unloading  from  March  30, 1904,  to  March  23, 1905,  are 
as  set  out  in  ^Schedule  B'  hereto  attached  and  made  a 
part  of  this  report,  the  data  for  Schedule  *  B '  being  said 
'Exhibit  39B.^" 

The  court  overruled  exceptions  to  the  report,  and 
the  cause  was  tried  by  jury,  in  which  uncontroverted 
evidence  was  introduced  by  the  plaintiff  that  there  was 
a  customary  and  usual  charge  for  holding  cars  longer 
than  ''free  time"  of  one  dollar  a  day  excluding  holi- 
days and  Sundays.    Then  the  plaintiff  offered  the 
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referee 's  report  with  the  schedules  made  a  part  of  it, 
as  showing  the  amount  of  time  of  delay  on  each  of  the 
cars,  and  the  nmnber  of  days  that  the  cars  in  ques- 
tion were  detained  by  the  defendant.  The  defendant 
objected  on  the  ground  that  the  report  is  a  part  of  the 
pleadings  in  the  case,  and  that  the  findings  of  the 
referee  are  not  proof  of  the  acts  in  the  case.  The 
court  sustained  the  objection,  stating  as  a  reason:  "It 
is  conceded  by  both  plaintiff  and  defendant  in  this  case 
and  statements  in  open  court  to  the  jury  were  made, 
both  on  behalf  of  the  plaintiff  as  well  as  the  defendant, 
that  there  would  he  no  dispute  as  to  the  time  of  ship- 
ment of  the  various  cars  carrying  coal  from  Spring- 
field and  elsewhere  to  Wesley  City  or  the  City  of  Peoria 
the  time  of  the  arrival  of  the  cars  carrying  coal  either 
to  Wesley  City  or  Kickapoo  Yards  in  the  City- of 
Peoria,  or  the  time  the  cars  were,  in  fact,  delivered  to 
the  defendant  company  at  its  plant  at  Peoria.^*  Then 
plaintiff  introduced  in  evidence  a  schedule  that  was 
part  of  the  report  and  suggested  that  the  heading  of 
the  page  reading  **Time  for  which  plaintiff  is  entitled 
to  charge  demurrage"  be  eliminated,  and  defendant's 
counsel  said  they  would  not  object  and  stated  that  they 
would  agree  that  Exhibit  39B  is  a  true  history  of  the 
cars  as  disclosed  by  the  books  of  the  railroad  company, 
and  by  the  defendant's  books.  Then  other  schedules 
and  parts  of  the  report  were  offered  separately  by  the 
plaintiff,  and  the  court  sustained  objections  to  their 
introduction  on  the  ground  that  it  was  not  a  matter 
for  the  jury  to  pass  upon.  The  plaintiff  introduced 
evidence  of  admissions  by  the  manager  of  the  defend- 
ant that  there  was  something  due  the  plaintiff  for  de- 
murrage charges,  and  rested.  The  defendant  then 
offered  evidence  tending  to  account  for  the  delay  in 
unloading  cars,  attributing  such  delay  to  the  nonaction 
and  misconduct  of  the  plaintiff. 

The  jury  found  for  defendant  and  the  court  over- 
ruled a  motion  by  plaintiff  for  a  new  trial. 
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Frank  T.  Miller  and  John  M.  Elliott,  for  appel- 
lant ;  Stevens,  Miller  &  Elliott  and  Silas  H.  Strawn, 
of  counsel. 

Weil  &  Bartley  and  Quinn  &  Quinn,  for  appellee. 

Mr.  Justice  Carnes  delivered  the  opinion  of  the 
court. 


Abstract  of  the  Decision. 

1.  Cabbiebs,  i  211* — when  evidence  insufficient  to  sustain  finding 
thai  nothing  due  for  demurrage.  In  an  action  to  recover  for  demur- 
cage  by  reason  of  unreasonable  dday  in  unloading  freight  cars,  evi- 
dence held^  when  read  as  an  entirety,  not  to  warrant  the  conclusion 
that  nothing  was  due  from  defendant  to  plaintiflf. 

2.  New  tbial,  {  52* — when  verdict  should  he  set  aside  as  against 
evidence.  In  an  action  where  the  evidence  shows  that  plaintiff  is 
oititled  to  recover  for  some  amount,  it  is  error  to  deny  a  motion 
for  a  new  trial  after  a  verdict  for  defendant. 

3.  Appeal  and  ebbob,  {783* — when  failure  of  fudge  to  attach 
certificate  to  additional  hUl  of  ewceptions  fatal.  The  Appellate 
Goart  wUl  not  consider  on  review  questions  presented  in  an  addi- 
tional bin  of  exertions  not  certified  to  by  the  Judge  of  the  court 
appealed  from. 


0.  Hacker  (Sompany,  Appellant,  v.  01^  of  Joliet  et  aL» 

Appellees. 

Gen.  No.  6,129. 

1.  SnPULATionB,  (16* — when  stipulation  construed  as  providing 
for  final  judgment  whether  injury  to  land  bu  vacation  of  street 
actUmahle,  In  an  action  to  recover  compensation  for  depreciation 
in  the  value  of  land  due  to  the  vacation  of  part  of  a  street  in  the 
neighborhood,  where  after  testimony  had  been  introduced  as  to  the 
mmount  of  sudi  depreciation  parties  agreed  that  the  court  should 
determine  first  whether  plaintiff  could  recover  on  the  evidence  intro- 
duced, and,  if  the  court  so  held,  further  evidence  of  depreciation 

•See  nilnolt  NotM  THgett,  Vols.  XI  to  XV,  and  Cumulative  Qimrterlsr.  aame 
topie  and  Mctloa  niimb«r. 
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shoald  be  introduced,  and  if  not,  plaintiff  wonld  appeal,  held  ttiat 
tlie  intention  of  parties  in  making  the  agreement  was  to  otytain  a 
final  Judgment  whether  the  injuries  complained  of  were  actionable. 

2.  Municipal  coapcmATioNs,  {  450* — when  opinion  evidence  «  to 
f  depreciation  in  value  of  land  due  to  vacation  of  street  inadnUtBiblle, 
In  an  action  to  recover  compensation  for  depreciation  in  the  valoe 
of  land  as  the  result  of  the  vacation  of  part  of  a  street  in  the  neigh- 
borhood, opinion  evidence  as  to  su<^  depreciation  is  incompetent  unto 
the  question  as  to  liability  for  the  injury  causing  the  depredatioo 
has  been  determined 

8.  Trial,  { 105* — when  verdict  improperly  directed.  Wb^e  plain- 
tiff has  a  right  of  action  to  recover  compensation  for  depreciation  ia 
the  value  of  his  land  due  to  the  vacation  of  part  of  a  street  in  the 
neighborhood,  it  Is  error  to  direct  a  verdict  for  d^endant  if  there  is 
any  evidence  ct  a  pecuniary  loss  as  a  result  of  such  vacation,  whether 
such  loss  be  great  or  small. 

4.  Municipal  oobpobations,  {^50* — when  evidence  sufficient  to 
show  decrease  in  traffic  after  vacation  of  part  of  street.  In  an  actkm 
to  recover  compensation  for  depreciation  in  the  value  of  plaintifTs 
land  as  a  result  of  the  vacation  part  of  a  street  in  the  n^ghborhood, 
evidence  held  to  show  tliiat  the  amount  of  traffic  by  v^iides  past 
plaintiff's  property  had  been  materially  decreased  as  a  result  of 
such  vacation. 

6.  WoBDS  AND  PHBASES — market  value  of  urban  property.  The 
market  value  of  urban  property  depends  much  upon  the  amount  oi 
travel  past  such  premises,  and  is  therefore  increased  or  decreased 
by  considerations  affecting  such  travel,  such  as  the  location  of  other 
properties  of  public  improvements,  and  the  improvement  or  non- 
improvement  of  the  streets  leading  to  or  past  such  property. 

6.  Municipal  cobporations,  {424* — when  abutting  property 
owner  no  right  to  damages  for  vacation  of  street.  Generally  an 
owner  of  property  abutting  a  public  street  has  no  ri^t  of  action 
because  of  the  vacation  of  a  street  at  some  distance  from  his 
property,  or  because  of  the  suspension  or  removal  of  some  business, 
public  or  private,  which  drew  travel  in  the  direction  of  such  prop- 
erty, although  the  value  thereof  is  lessened  thereby. 

7.  Municipal  cobporations,  {424* — when  abutting  propertf 
owner  not  entitled  to  damages  for  vacation  of  street.  Owners  of 
land  abutting  a  public  street  are  not  entitled  to  damages  by  reason 
of  the  vacation  or  discontinuance  of  a  neighboring  or  other  street 
or  of  the  same  street  when  the  point  where  the  street  is  vacated  or 
discontinued  is  beyond  the  cross  street  next  after  the  location  of 
such  owner's  land,  although  its  value  may  be  less^ied  by  sudi  vaca- 
tion or  discontinuance. 


•See  IlUnols  Notes  Difrest,  ToU.  XI  to  XV,  and  CnmaUitlTe  Qnarterlj. 
topic  And  section  nomber. 
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8.  Action,  {5* — when  private  individual  no  right  of  action  for 
act  obstructing  a  public  right.  No  private  action  will  lie  for  any 
act  obstmcting  a  public  and  common  right  where  the  damages  sus- 
tained thereby  are  of  the  same  kind  as  those  sustained  by  the  gen- 
eral public,  although  such  injury  has  a  much  greater  effect  on  the 
▼alue  of  the  property  of  the  owner  seeking  cbmpensation  than  on 
the  value  of  property  of  other  owners. 

9.  AcnoN,  $25* — what  individual  must  prove  to  entitle  him  to 
redress  for  interference  with  common  public  rights  An  owner  of  a 
house  must  be  compensated  for  a  physical  interference  with  a  right 
wliich  the  owner  is  by  law  entitled  to  use  in  connection  with  the 
boose  except  where  the  right  interferred  with  is  one  which  is  pos- 
sessed in  common  with  the  public,  in  which  case  to  entitle  him  to 
compensation  the  owner  must  show  that  the  connection  of  the  right 
with  the  house  is  peculiar  in  some  way  and  sufficient  to  distinguish 
his  use  of  the  right  from  the  use  enjoyed  by  the  public. 

10.  Words  and  phbases — access.  The  courts  use  the  words  '^- 
gress'*  and  "egress'*  interchangeably  with  the  word  "access.** 

11.  Municipal  cobfobations,  {423* — when  right  of  access  to 
property  abutting  street  may  not  be  interfered  witK  The  right  of 
an  owner  of  property  abutting  a  public  street  to  access  thereto, 
from  or  by  way  of  such  street,  and  his  right  of  ingress  and  egress 
to  and  from  such  street  cannot  be  interfered  with  by  the  con- 
stractlon  of  a  public  improvement  without  compensation. 

12.  Municipal  ccopobations,  {423* — what  is  nature  of  right  to 
access  to  property  abutting  street.  Owners  of  property  abutting  a 
public  street  have,  as  an  incident  to  sudi  ownership,  a  right  of 
access  by  way  of  the  streets. 

18,  Municipal  cobpobations,  {428* — what  constitutes  access  to 
real  estate  from  street.  It  is  difficult  to  define  exactly  the  meaning 
of  the  word  "access**  as  used  with  reference  to  real  estate  abutting 
a  street,  its  meaning  not  being  confined  to  the  exact  point  where 
Budi  real  estate  abuts  upon  such  street,  and  being  not  capable  of 
being  so  extended  as  to  make  an  interference  with  or  obstruction  of 
the  use  of  such  street  at  a  point  two  or  three  blocks  away  from 
such  land  an  interference  with  or  obstruction  of  sudi  access,  unless 
It  appears  that  sudi  owner  is  specially  and  particularly  injured 
thereby. 

14.  Municipal  cobpobations,  {  424* — w?ien  inconvenience  in  reach- 
ing  a  street  formerly  accessible  from  partly  vacated  street  common 
to  aU  using  street.  Where  the  vacation  of  part  of  a  street  on  whi<^ 
an  owner's  property  abuts  compels  persons  passing  from  such  owner's 
property  to  go  considerably  further  to  reach  a  street  formerly  acces- 
sible directly  from  the  street  vacated,  the  inconvenience  sustained 

•8m  niinols  Note*  JHgMt,  Toll.  XI  to  XT,  and  CnmalatlTo  Quarterly,  Mine 
taifi^  Mid  eeetlon  number. 
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thereby  Is  one  wMch  results  to  all  wherever  located  wbo  have  ocea- 
sion  to  use  that  route. 

15.  Municipal  oobpobations,  (424* — when  immaterial  that  dam- 
age sustained  hu  abutting  property  owner  from  vacatifm  of  street 
greater  than  that  of  others.  There  Is  no  significance  In  the  ftict 
that  an  owner  of  property  abutting  a  public  street  sustains  damage 
in  the  depreciation  of  the  value  of  such  property  by  reason  of  the 
vacation  of  part  of  such  street  "in  excess"  of  that  sustained  by 
other  owners  similarly  situated  if  the  damage  sustained  by  siidi 
owner  is  of  the  same  kind  as  that  sustained  by  such  other  owners. 

16.  Municipal  oobpobations,  S  424* — when  closing  of  street  injurff 
to  abutting  property  owner  distinct  from  public  injury.  The  doslDg 
of  a  street,  whereby  the  street  is  converted  into  a  blind  court  in 
front  of  the  premises  of  an  abutting  owner,  is  an  injury  distinct 
from  that  suffered  by  the  g^ieral  public 

17.  Municipal  oobpobations,  S  424* — when  closing  of  street  dam- 
num  absque  injuria,  pamage  sustained  by  an  owner  of  property 
abutting  a  public  street  as  a  result  of  the  vacation  of  a  street  or 
alley  is  damnum  absque  injuria  and  gives  no  right  of  action  where 
the  damage  sustained  is  of  the  same  kind  and  character  as  that 
sustained  by  the  general  public,  differing  therefrom  only  in  degree. 

18.  Municipal  oobpobations,  {424* — when  abutting  property 
owner  not  entitled  to  damages  for  vacation  of  part  of  street.  In  tn 
action  to  recover  compensation  for  depreciation  in  the  value  of 
land  owing  to  the  vacation  of  part  of  the  street  which  plaintifrs 
land  abutted,  held  that  plaintiff  had  no  cause  of  action  where  it 
appeared  that  after  such  vacation  plaintiff  still  had  unobstructed 
access  to  his  property  from  one  end  of  such  street,  and  that  as  to 
the  other  end,  such  access  was  only  partially  obstructed,  pedestrians 
being  able  to  pass  along  the  street  without  obstruction,  and  vehides 
being  compelled  merely  to  travel  several  blocks  further  in  order  to 
readi  those  parts  of  the  city  wliich  before  such  vacation  mi^t  be 
reached  directly  by  such  street 

19.  MxTNiciPAL  oobpobations,  {424* — when  depreciation  in  veUts 
of  land  abutting  partly  vacated  street  due  to  proper  operation  of 
railroad.  In  an  action  to  recover  compensation  for  depreciation  in 
the  value  of  land  due  to  the  vacation  of  part  of  a  street  which  the 
land  abutted,  such  vacation  being  the  result  of  an  elevation  of  an 
existing  railroad  right  of  way  in  obedience  to  a  municipal  ordinance, 
and  also  by  reason  of  the  fact  that  after  such  tracks  were  ^evated 
the  trains  of  another  railroad  company  were  operated  on  such  right 
of  way,  held  that  the  depreciation  complained  of  arose  solely  from 
the  legitimate  and  proper  operation  of  the  railroad,  although  there 
was  an  increase  of  noise,  dust  and  confusion,  and  althou^  plals- 

*8ee  nUnola  Notes  DIsett,  Vols.  XI  to  XT,  and  CmniiUitlTO  Qnartofflj, 
topic  and  section  number. 
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UlTs  light  and  air  were  appreciably  obstructed  by  the  construction 
of  the  embankment,  It  appearing  that  there  was  no  physical  Inter- 
ference with  the  corpus  of  plaintiff's  property. 

20.  Municipal  corpobations,  {421* — when  otoners  of  city  prop- 
erty not  eniUled  to  recover  for  decreased  value  due  to  legitimate 
use  of  other  property.  The  market  values  of  all  urban  properties 
are  subject  to  the  Increase  and  decrease  due  to  legitimate  uses 
which  adjacent  owners  may  make  of  their  lands,  and  the  owners 
of  such  urban  properties  are  only  required  to  pay  for  Increased 
▼alnes  and  are  not  allowed  to  recover  for  decreased  values  as  a  result 
of  such  uses. 

21«  Municipal  ogbpobations,  $450* — when  person  purchasing 
property  adjacent  to  railroad  tracks  presumed  to  purchase  subject  to 
legitimate  use  of  right  of  way.  One  who  purchases  property  adja- 
cent to  an  existing  railroad  track,  and  conducts  on  such  property  a 
manufacturing  business  to  which  the  advantage  of  being  near  such 
a  track  Is  absolutely  necessary,  Is  presumed  to  have  so  purchased 
with  a  view  to  auch  advantages  and  to  the  disadvantages  which  may 
arise  In  the  legitimate  use  of  the  right  of  way  for  railroad  purposes. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon.  Fbank 
L.  HooPEB,  Judge,  presiding.  Heard  In  this  court  at  the  April  term, 
1915.    Affirmed.    Opinion  fQed  November  5,  1915. 

E.  Meebs  and  J.  W.  D'Abcy,  for  appellant. 

Fbake  J.  Wise,  Snapp,  Heise  &  Snapp  and  O'Don- 
NEUi,  Donovan  &  Bbay,  for  appellees. 

Mil  Justicb  Gabnes  delivered  the  opinion  of  the 
court 

G.  Hacker  Company,  the  appellant,  owned  for  many 
years  prior  to  1911  a  manufacturing  plant  in  the  City 
of  Joliet  fronting  westerly  and  abutting  eighty  feet  on 
Collins  street,  and  extending  easterly  along  the  right 
of  way  of  the  Michigan  Central  Railroad  Company  on 
the  south  about  three  hundred  feet.  It  acquired  its 
title  after  the  purchase  and  occupancy  by  the  railroad 
company  of  its  adjacent  right  of  way,  and  from  the 
same  source.  In  1911  the  railroad  company,  in  elevat- 
ing its  tracks  pursuant  to  an  ordinance  of  the  City  of 
Joliet  requiring  such  elevation,  permanently  closed 

•8«e  nilnolt  Not«t  Dfceft,  Tola.  XI  to  XY,  and  OiimiilatlTe  Qvmiterly,  same 
topie  and  seetlan  mimber. 
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Collins  street  to  travel  by  vehicles  at  a  point  about 
thirty  feet  south  of  appellant's  property  where  a  sub- 
way fifteen  feet  wide  for  foot  passengers  only  was  con- 
structed in  the  place  of  the  grade  crossing  of  the  Michi- 
gan Central  Railroad  Company  that  had  Before  beeft 
at  that  place.  The  Chicago,  Bock  Island  &  Pacific 
Railway  Company,  after  the  elevation  of  the  tracks, 
operated  its  trains  on  the  right  of  way  of  the  Michigan 
Central  Company  adjacent  to  appellant's  premises  and 
across  Collins  street.  The  result  of  this  changed  condi- 
tion was  to  increase  the  traffic  on  the  Michigan  Central 
right  of  way  adjoining  appellant's  premises,  and  be- 
cause thereof,  and  perhaps  also  because  of  the  eleva- 
tion of  the  tracks,  to  increase  noise,  dust,  soot,  cinders, 
odors,  smoke  and  vibration  occasioned  by  the  oi>eration 
of  the  road.  The  raising  of  the  embankment  south  of 
appellant's  premises  to  some  extent  obstructed  the 
view  therefrom.  This  action  was  brought  against  the 
City  of  Joliet  and  the  two  companies  to  recover  for 
the  alleged  injuries  occasioned  by  the  improvement 
The  principal  claim  is  that  the  closing  of  Collins  street 
to  travel  by  vehicles  has  interfered  with  appellant's  in- 
gress to  and  egress  from  its  premises. 

To  a  declaration  setting  out  the  facts  above  stated, 
appellees  pleaded  the  general  issue.  On  a  jury  trial 
appellant  introduced  evidence  of  what  had  been  done, 
and  of  the  opinions  of  witnesses  that  the  market  value 
of  appellant's  premises  had  been  much  diminished 
thereby.  Then  it  was  agreed  by  counsel  that  the  court 
should  determine  whether  there  was  any  basis  for  re- 
covery on  the  evidence  so  far  introduced.  If  he  should 
hold  there  was,  then  further  testimony  should  be  m- 
troduced.  If  he  held  there  was  not,  then  the  plaintiff 
would  appeal.  Each  of  the  appellees  moved  the  court 
to  exclude  all  evidence  (specified  in  some  detaU)  upon 
which  a  verdict  could  be  based,  apparently  ui>on  the 
theory  that  none  of  the  injuries  which  the  evidence 
tended  to  prove  gave  appellant  a  cause  of  action.  Ap- 
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pellees  also  moved  the  court  to  strike  out  the  opinion 
evidence  of  witnesses  as  to  the  depreciation  of  the 
market  valne  of  appellant's  premises  on  the  theory 
that  the  examination  of  the  witnesses  showed  that  their 
estimate  of  damages  was  based,  in  part  at  least,  on 
elements  that  conld  not  be  properly  considered.  The 
conrt  sustained  all  these  motions  and  granted  further 
motions  by  appellees  to  direct  a  verdict  of  not  guilty. 
Judgment  on  the  verdict  followed,  from  which  this 
appeal  is  prosecuted. 

The  intention  of  the  parties  and  the  trial  court  was 
to  obtain  a  final  judgment  as  to  which,  if  any,  of  the 
injuries  complained  of  are  actionable.  Until  that  ques- 
tion is  settled,  opinions  of  witnesses  cannot  be  obtained 
as  to  depreciation  in  market  value  from  injuries  that 
give  a  legal  cause  of  complaint.  We  are  inclined  to 
hold  that  if  appellant  has  a  cause  of  action  for  any 
injury  resulting  from  the  change  in  Collins  street 
there  was  evidence  tending  to  show  a  pecuniary  loss 
from  that  cause  alone,  and,  if  so,  the  court  erred  in 
directing  a  verdict  for  the  defendants,  and  it  is  imma- 
terial on  that  question  whether  the  injury  was  great 
or  smalL 

Collins  street,  as  platted  and  used  before  the  time  in 
question,  entered  Washington  street  about  one  hun- 
dred feet  south  of  appellant's  property.  Washington 
street  runs  in  an  east  and  west  direction,  and  Jeffer- 
son street,  running  in  a  southeasterly  direction,  enters 
it  at  the  same  point.  The  Michigan  Central  right  of 
way  extends  east  and  west  past  this  point  of  intersec- 
tion of  said  three  streets.  One  hundred  and  fifty  feet 
north  of  the  north  line  of  appellant's  property  on  Col- 
lins street  is  the  south  line  of  Van  Buren  street,  which 
runs  parallel  with  Jefferson  street.  Prior  to  the  pas- 
sage of  the  trafiic  elevation  ordinance  the  right  of  way 
of  the  Bock  Island  Company  paralleled  the  right  of 
way  of  the  Michigan  Central  Company,  and  was  about 
two  blocks  north  of  it  on  Collins  street.    The  Bock 
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Island  Company  abandoned  the  nse  of  that  right  of 
way  on  Collins  street  and  operated  its  trains,  as  before 
stated,  over  the  elevated  right  of  way  of  the  Michigan 
Central  Company.  Formerly  the  direct  access  to  aj)- 
pellant's  factory  was,  as  now,  from  Collins  street  only, 
leading  north  connecting  with  Van  Buren  street  and 
sonth  connecting  with  Jefferson  and  Washington 
streets.  Access  from  the  north  is  in  no  way  disturbed. 
The  elevation  of  the  tracks  narrowed  Jefferson  street 
to  a  width  of  thirty  feet  where  it  connects  with  Collins 
street,  but  that  space  allows  free  passage  of  vehicles 
so  that  there  is  no  material  interruption  of  travel  from 
Collins  street  south  to  and  on  Jefferson  street.  But 
the  change  in  Collins  street  requires  vehicles  from 
south  of  the  improvement  to  go  about  two  blocks  fur- 
ther to  reach  appellant's  property  than  was  before 
necessary.  The  territory  south  of  this  point  of  inter- 
ruption on  Collins  street  is  thickly  populated,  and  the 
evidence  shows  that  this  change  of  route  for  vehicles 
approaching  from  the  south  has  materially  decreased 
traffic  by  vehicles  past  appellant's  property  on  Collins 
street.  The  market  value  of  urban  business  properties 
much  depends  upon  the  amount  of  travel  by  the  prem- 
ises. The  location  of  other  properties  or  public  im- 
provements, the  improvement  or  nonimprovement  of 
streets  leading  to  and  by  a  property,  each  and  all  tend 
to  increase  or  decrease  travel  and  thereby  increase  or 
decrease  the  desirability  and  market  value  of  premises. 
As  a  rule  the  owner  of  property  abutting  on  a  public 
street  has  no  legal  ground  for  complaint  if  travel  is 
diverted  from  his  premises  because  of  the  vacation  of 
a  street  at  some  distance  therefrom,  or  because  of  the 
suspension  or  removal  of  some  business,  public  or  pri- 
vate, that  drew  travel  in  his  direction.  Our  Supreme 
Court  in  Illinois  Malleable  Iron  Co.  v.  Lincoln  Park 
Com'rSy  263  111.  446,  quotes  with  approval  from  Elliott 
on  Eoads  and  Streets  (vol.  2,  3rd  Ed.,  sec.  1181)  as  fol- 
lows:   **  Owners  of  land  abutting  upon  neighboring 
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streets,  or  upon  other  parts  of  tlie  same  street,  at  least 
when  beyond  the  next  cross-street,  are  not,  however, 
entitled  to  damages,  notwithstanding  the  value  of  their 
lands  may  be  lessened  by  its  vacation  or  discon- 
tinuance.** 

In  City  of  Chicago  v.  Union  Buildmg  Ass'n,  102 
HI.  379,  on  page  393,  the  court  quotes  with  approval 
from  American  Law  Register  as  follows:  **For  any 
act  obstructing  a  public  and  common  right,  no  private 
action  will  lie  for  damages  of  the  same  kind  as  those 
sustained  by  the  general  public,  although  in  a  much 
greater  degree  than  any  other  person;'*  and  again 
quotes  from  McCarthy  v.  Metropolitan  Board  of 
Works,  L.  R.  7  C.  P.  508,  to  the  effect  that  there  arises 
a  claim  of  compensation  for  a  physical  interference 
with  a  right  which  an  owner  of  a  house  is  entitled  by 
law  to  make  use  of  in  connection  with  the  house,  un- 
less the  right  is  one  which  the  owner  possesses  in  com- 
mon with  the  public,  in  which  case  there  must  be  some- 
thing peculiar  to  the  right  in  its  connection  with  the 
house  to  distinguish  it  from  that  which  is  enjoyed  by 
the  rest  of  the  world.  Appellees  *  counsel  undertake  to 
distinguish  between  interference  with  access  and  in- 
terference with  ingress  and  egress,  but  the  courts  use 
the  terms  interchangeably,  and  it  is  true  that  municipal 
authorities  in  making  authorized  improvements  in 
streets  cannot,  without  compensation,  interfere  with  a 
property  owner's  access  to  his  property  from  or  by 
way  of  the  street,  or  with  his  ingress  and  egress  from 
and  to  the  street.  It  is  said  in  Illinois  Malleable  Iron 
Co.  V.  Lincoln  Park  Comers,  supra,  on  page  451,  citing 
several  Illinois  cases,  that:  ** Owners  of  property 
bordering  upon  a  street  have,  as  an  incident  of  their 
ownership,  a  right  of  access  by  way  of  the  streets 
which  cannot  be  taken  away  or  materially  impaired 
without  compensation.** 

The  difficulty  lies  in  exactly  defining  this  right  of 
access.    That  it  cannot  be  confined  to  the  immediate 
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access  from  the  street  on  which  the  premises  abnt  is 
clear  on  the  authority  of  Rigney  v.  City  of  Chicago,  102 
HI.  64,  where  an  injury  from  constructing  a  viaduct 
along  Halsted  street  and  across  Kinzie  street  in  Chi- 
cago, about  220  feet  west  of  the  property  owner's 
premises  fronting  on  Kinzie  street,  cutting  off  com- 
munication with  Halsted  street  by  way  of  ESnzie  street, 
was  held  to  give  a  right  of  action.  That  it  cannot  be 
extended  to  interference  with  an  abutting  owner's  ac- 
cess to  his  property  by  vacating  or  obstructing  a  street 
two  or  three  blocks  away  is  equally  clear  from  the 
authority  of  City  of  Chicago  v.  Union  Building  Ass'n, 
supra,  which  case  was  decided  at  the  same  term  of 
court,  and  in  which  it  was  held  that  the  closing  of 
LaSalle  street  in  Chicago  by  the  Board  of  Trade  build- 
ing, three  and  a  half  blocks  from  the  owner's  abutting 
property,  did  not  give  a  right  of  action  because  the 
owner  was  not  specifically  or  particularly  injured,  and 
while  it  was  true  that  persons  passing  from  the  owner's 
property  to  Washington  street  to  VanBuren  street  or 
to  the  depot  to  the  south  would  have  to  go  further  than 
they  otherwise  would,  that  it  was  the  same  kind  of 
injury  that  will  result  to  every  one  wherever  located 
having  to  pass  that  route.  It  is  said  in  that  case  that 
it  must  appear  that  the  owner  **has  sustained  a  special 
damage  with  respect  to  his  property  in  excess  of  that 
sustained  by  the  public  generally."  A  similar  use  of 
the  word  ** excess"  is  found  in  other  cases,  and  has 
given  rise  to  contention  that  a  right  of  action  may  be 
based  alone  on  the  proposition  that  the  plaintiff's  dam- 
ages exceed  those  of  others  and  the  general  public 
But  there  is  no  significance  in  the  fact  of  excess  of 
damages  if  they  are  of  the  same  kind  as  those  sustained 
by  the  general  public.  This  is  made  clear  by  the  court 
in  Village  of  WvimetJca  v.  Clifford,  201  HI.  475,  where 
earlier  authorities  are  cited ;  but  that  case  holds  on  the 
authority  of  the  Rigney  case,  supra,  that  the  closing  of 
a  street,  turning  it  into  a  blind  court  in  front  of  the 
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abutting  owner's  property,  is  an  injury  distinct  from 
that  suffered  by  the  public.  City  of  East  St.  Louis  v. 
O'Flynn,  119  HI.  200 ;  Parker  v.  Catholic  Bishop  of  Chi- 
cago, 146  HL  158;  Outtery  v.  Glenn,  201  111.  275;  and 
Saunders  v.  City  of  Chicago,  212  111.  206,  are  among 
other  cases  illustrating  the  rule  that  damage  sustained 
by  an  abutting  property  owner,  from  the  vacation  of 
a  street  or  alley,  of  the  same  kind  and  character  sus- 
tained by  the  general  public,  differing  only  in  degree, 
gives  no  right  of  action.  It  is  damnum  absque  injuria. 
If  there  had  been  an  obstruction  south  of  appellant's 
property,  turning  Collins  street  in  front  of  appellant's 
premises  into  a  blind  court  and  cutting  off  access  from 
the  south,  appellant  would  have  thereby  sustained  an 
injury  of  different  kind  from  that  sustained  by  the 
public  under  the  authority  of  the  Rigney  case,  supra. 
If  the  obstruction  had  been  100  feet  further  south, 
leaving  appellant  uninterrupted  egress  at  the  south 
from  Collins  street  to  Washington  street,  as  well  as 
Jefferson  street,  it  would  have  no  right  of  action  under 
the  authority  of  the  Union  Builiing  Ass^n  case,  supra, 
and  later  cases  above  cited,  although  the  change  in  the 
street  might  have  very  materially  lessened  travel  on 
Collins  street  passing  appellant's  premises.  Collins 
street  is  not  turned  into  a  blind  court.  Appellant 
still  has  free  access  not  only  to  and  from  the  street 
abutting  its  property  and  to  the  north,  but  also  from 
that  street  directly  south  for  foot  passengers  and  di- 
rectly south  for  vehicles  excepting  they  must  travel 
about  two  blocks  further  than  heretofore.  The  incon- 
venience suffered  by  appellant  in  being  compelled  to 
travel  this  additional  distance  to  reach  that  part  of  the 
city  lying  south  of  the  improvement  is  of  the  same 
kind  aiid  character  that  is  suffered  by  all  people  who 
desire  to  travel  with  vehicles  in  that  direction,  differing 
only  in  degree.  The  injury  falls  within  the  rule  an- 
nounced in  the  Union  Building  Ass^n  case,  supra,  and 
not  within  the  rule   announced  in  the  Rigney  case, 
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supra,  and  therefore  thougli  the  market  value  of  ap- 
pellant's property  may  have  been  diminished  by  the 
change  in  Collins  street,  no  legal  canse  of  action  ac- 
crued therefrom. 

We  are  of  the  opinion  that  the  injuries  complained 
of  other  than  the  obstruction  of  Collins  street  arise 
solely  and  only  from  the  legitimate  and  proper  opera- 
tion of  the  railroads  on  the  right  of  way  adjacent  to 
appellant's  premises.  There  is  no  physical  inter- 
ference with  the  corpus  of  appellant's  property.  Light 
and  air  may  be  appreciably  obstructed  by  the  raising 
of  the  embankment  as  it  would  have  been  by  the  erec- 
tion of  a  building  on  the  land  had  it  been  owned  by  a 
privjate  owner,  and  there  may  be  an  increase  in  noise 
and  dust  and  confusion  as  there  might  be  from  a  legiti- 
mate business  of  a  private  owner  on  adjacent  premises. 
There  may  be  a  decrease  in  market  value  of  appellant's 
premises  because  of  the  use  that  the  railroad  company 
is  making  of  its  premises.  All  urban  properties  are 
subject  to  increase  and  decrease  in  market  value  be- 
cause of  uses  legitima1;ply  made  by  other  nearby  owners 
of  their  land.  They  are  only  required  to  pay  for  in- 
creased value  and  not  permitted  to  recover  for  de- 
creased value  so  occasioned.  Appellant  acquired  its 
property  after  the  railroad  company  acquired  and  de- 
voted to  railroad  purposes  its  right  of  way.  Appel- 
lant no  doubt  purchased  its  property  so  located  because 
of  certain  advantages  arising  from  its  proximity  to  the 
railroad,  advantages  absolutely  necessary  to  the  con- 
duct of  a  manufacturing  business.  It  must  be  pre- 
sumed to  have  acquired  its  property  with  a  view  not 
only  to  those  advantages  but  also  to  all  disadvantages 
that  might  arise  in  the  legitimate  use  of  the  right  of 
way  for  railroad  purposes.  It  had  before  the  improve- 
ment a  connection  by  means  of  a  switch  track  with  the 
railroad,  and  it  is  not  claimed  that  this  connection  has 
been  materially  changed  or  disturbed  by  the  improve- 
ment.   We  hold  on  the  authority  of  Gait  v.  Chicago  S 
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N.  W.  By.  Co.,  157  HI.  125,  and  Chicago  £  E.  L  R.  Co. 
V.  Loeb,  118  HI.  203,  and  authorities  in  those  cases  cited 
and  discussed,  that  appellant  has  no  legal  grounds  for 
complaint  because  of  anything  proven  in  regard  to 
the  operation  of  the  road. 

The  trial  court,  therefore,  did  not  err  in  directing  a 
judgment  of  not  guilty,  and  the  judgment  is  affirmed. 

Affirmed. 


First  National  Bank  of  Bodk  Falls,  Appellant,  v. 

George  Deneen,  Appellee. 

Oen.  No.  6,087.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  CJourt  of  McHenry  county;  the  Hon. 
Ghables  H.  Donnelly,  Judge,  presiding.  Heard  In  this  court  at  the 
April  term,  1915.    Affirmed.    Opinion  filed  November  5,  1915. 

Statement  of  the  Case. 

Action  by  the  First  National  Bank  of  Bock  Falls, 
plaintiff,  against  George  Deneen,  defendant,  in  the 
Circuit  Court  of  McHenry  county.  Plaintiff  obtained 
a  judgment  against  defendant  by  confession,  on  a  narr 
and  cognovit,  and  execution  issued  thereon.  At  the 
same  term  defendant  filed  a  motion  supported  by  affi- 
davit to  set  aside  and  vacate  the  judgment  and  for 
leave  to  plead.  On  the  motion,  without  formal  notice 
to  plaintiff,  the  court  entered  an  order  staying  the  ex- 
ecution and  giving  defendant  leave  to  plead.  The 
court  overruled  a  demurrer  to  the  pleas  filed,  and 
plaintiff  electing  to  stand  by  its  demurrer,  entered  an 
order  vacating  and  setting  aside  the  judgment  and 
entered  judgment  in  bar.  From  a  judgment  in  bar, 
plaintiff  appeals. 
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J.  E.  Babber  and  D.  T.  Smiley,  for  appellant,  Mo 

MiLLBN  &  McMlLLEK,  of  COUIlSel. 

Edward  D.  Shtjrtleff,  for  appellee. 

Mr.  Justice  Niehaus  delivered  the  opinion  of  the 
court. 


Abstract  of  the  Decision. 

1.  Judgment,  S82* — when  thowing  aufflcierU  to  $ei  aside  fwig' 
ment  by  confettion.  On  a  motion  supported  by  an  affidavit  to  aeC 
aside  a  Judgment  obtained  by  confession  on  a  narr  and  cognovU, 
and  for  leave  to  plead,  held  that  the  showing  made  by  defendant  was 
sufficient  to  sustain  an  order  staying  the  execution,  and  gianting 
such  leave. 

2.  Judgment,  i  78* — when  court  right  to  open  judgmewt  and  oHoio 
defendant  to  plead  without  notice.  The  right  of  a  court  to  make  an 
order  staying  an  execution  on  a  Judgment  by  confession  and -grant- 
ing defendant  leave  to  plead  does  not  depend  upon  notice  to  plaintiff. 

3.  NonoB,  §62* — when  party  compelled  to  take  notice  o/  cowi 
proceedings.  A  plaintiff  who  ai^>ears  for  the  purpose  of  liaving  Judg- 
ment entered  by  confession  is  properly  in  court  and  is  compiled  to 
take  notice  of  all  subsequent  proceedings  in  relation  thereto. 

4.  Judgment,  S78* — when  immaterial  that  plaintiff  had  no 
formal  notice  of  order  staying  execution  and  granting  right  to  plead. 
Where  an  order  is  entered,  staying  an  execution  and  granting 
defendant  leave  to  plead,  it  is  immaterial  that  plaintiff  tiad  no 
formal  notice  of  such  action  by  the  court,  where  it  appears  that 
after  the  pleas  were  filed  plaintiff  actually  took  notice  of  su(±  action 
by  making  a  motion  to  strike  the  pleas,  and  to  vacate  and  set  aside 
the  order,  and  raised  all  the  questions  it  could  have  raised  if  it 
had  had  notice  of  the  motion  for  leave  to  plead,  it  thereby  appear^ 
ing  that  plaintiff  lost  no  rights  by  such  want  of  notice. 

5.  Pleading,  i  312* — when  verification  of  plea  not  necessary.  Se^ 
tion  55  of  the  Practice  Act  (J.  &  A.  V  8502),  does  not  require  verifica- 
tion of  pleas  filed  in  pursuance  of  an  order  staying  an  execation 
and  granting  leave  to  plead,  since  such  statute  applies  only  where 
plaintiff  files  with  his  declaration  an  "affidavit  showing  the  DStore 
of  his  demand,  and  the  amount  due  him  from  the  defendant,  after 
allowing  to  the  defendant  all  his  Just  credits,  deductions  and  set- 
offs, if  any,"  and  has  no  application  to  a  case  where  the  only  aflida- 
vit  filed  with  the  declaration  is  the  one  usually  filed  in  cases  of 
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Judgment  by  confession,  in  an  action  to  recover  on  a  note,  verifying 
the  handwriting  and  the  genuineness  of  the  signature  of  the  maker 
of  the  note. 

6.  Pleading,  §  215* — what  questions  demurrer  to  special  pleas 
raises.  A  demurrer  to  special  pleas  raises  the  question  of  the 
sufilciency  of  the  pleas  as  a  defense  to  the  action. 

7.  Plsaoino,  i  102* — when  not  necessary  that  aU  special  pleas  in 
bar  be  sufficient.  In  order  to  support  a  Judgment  in  bar,  entered 
on  special  pleas,  it  is  sufficient  if  any  of  the  pleas  filed  contained 
matters  constituting  a  bar  to  the  action,  for  which  reason  it  is  not 
necessaiy  in  such  case  to  find  that  all  the  pleas  were  sufficient  in 
law  to  constitute  a  defense,  or  to  bar  plaintifTs  action. 

8.  Plbaoino,  §  200* — what  demurrer  admits,  A  demurrer  admits 
as  matter  of  law  that  the  matters  set  up  in  the  pleading  demurred 
to  are  true,  and  such  matters  must  be  so  regarded  by  the  court  in 
passing  on  the  demurrer. 

9.  Bills  and  notes,  {348* — when  special  plea  in  bar  sufficient. 
In  an  action  to  recover  on  a  note,  a  Judgment  in  bar  held  not  errone- 
ous, where  on  demurrer  to  defendant's  plea  in  bar  it  appeared  that 
such  plea  alleged  matter  constituting  a  sufficient  and  complete 
d«f  oiae  to  the  action. 


R.  S.  Walli  Appellee,  V.  Elgin,  Joliet  &  Eastern  Rail- 
way Company,  Appellant. 

Oen.  No.  6,116.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Ck>urt  of  Lake  county ;  the  Hon.  Ohablbs 
H.  Donnelly,  Judge,  presiding.  Heard  in  this  court  at  the  October 
tenn,  1915.  Reversed  with  finding  of  f^cts.  Opinion  filed  Novem- 
ber 5, 1915.  Finding  of  facts  modified  and  r^earing  denied  Decem- 
ber 8,  1915. 

Statement  of  the  Case. 

Action  by  R.  S.  Wall,  plaintiff,  against  the  Elgin, 
Joliet  &  Eastern  Railway  Company,  defendant,  in  the 
Circuit  Court  of  Lake  county,  to  recover  for  personal 
injuries  sustained  by  plaintiff,  a  switchman,  in  jump- 
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ing  off  a  car,  whereby  plaintiff  was  ruptured.  From 
a  judgment  for  plaintiff  for  $3,500,  defendant  appeals. 
The  declaration  alleges  that  the  defendant  is  a  com- 
mon carrier,  and  on  the  28th  day  of  March,  1914,  was 
engaged  in  interstate  commerce  at  Gary,  Indiana ;  and 
that  at  that  time  and  place,  the  plaintiff,  while  in  the 
defendant's  employ  as  switchman,  was  at  work,  as  such 
switchman,  in  the  nighttime,  and  in  the  dark,  in  switdi- 
ing  certain  cars  which  were  being  used  by  defendant  in 
carrying  interstate  commerce. 

According  to  the  testimony  of  plaintiff,  he  was  work- 
ing in  defendant's  switch  yards  at  Gary  on  March  27, 
1914,  and  was  engaged  in  the  work  of  classifying 
freight  trains.  The  work  of  grouping  the  cars  to- 
gether is  done  in  the  switch  yards,  and  on  certain 
side  tracks  and  stub  tracks,  and  the  tracks  leading  to 
them.  On  the  night  in  question  plaintiff  was  assistiag 
as  switchman,  in  the  work  of  classifying  such  cars ;  and 
while  so  engaged  was  riding  on  a  so-called  gondola 
freight  car,  that  had  been  kicked  onto  a  track  which 
was  called  a  pocket  track.  It  was  his  particular  busi- 
ness at  this  time  to  stop  this  car,  by  setting  the  brake 
and  then  jump  off.  The  brake  was  located  on  a  plat- 
form on  4;he  rear  of  the  car,  about  on  a  level  with  the 
floor  of  the  car,  and  about  four  feet  from  the  ground. 
The  brake  on  the  car  in  question  was  out  of  order ;  the 
gravity  dog  had  dropped  out  of  the  ratchet  so  that  the 
ratchet  would  not  hold ;  and  it  was  therefore,  necessary 
for  plaintiff  to  keep  hold  of  the  tightening  brake,  and 
bring  the  car  to  a  stop ;  and  he  was  thereby  on  the  car 
longer  than  if  the  brake  had  been  in  order ;  but  he  had 
about  stopped  the  movement  of  the  car,  and  was  ready 
to  get  off  when  he  noticed  another  car,  about  fifteen 
feet  away,  coming  towards  the  car  on  which  he  was 
riding,  and  fearing  a  collision,  walked  across  to  the 
opposite  side,  and  jumped  off  of  the  platform  to  the 
ground.  In  jumping  off,  he  struck  the  ground  "stiff 
legged,'*  thereby  causing  more  jar  than  would  be  ordi- 
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narily  experienced  from  such  a  jump.  A  few  minutes 
after  he  had  jnmped,  he  felt  a  ticklish  pain  through 
his  groin,  which  indicated  that  he  had  been  mptnred 
by  the  jump. 

The  only  apparent  effect  of  the  impending  collision, 
on  plaintiff's  jumping,  was  to  cause  him  to  jump  off 
on  the  opposite  side ;  but  the  ground  on  that  side  was 
just  as  level  and  not  any  further  from  the  platform  of 
the  car. 

W.  C.  Upton  and  Knapp  &  Campbell,  for  appellant, 
William  Bbyb,  of  counseL 

Charles  P.  Molthrop,  for  appellee. 

Mr.  Justice  Niehaus  delivered  the  opinion  of  the 
court. 


Abstract  of  fhe  Dedsion. 

1.  Mabteb  and  sebvant,  S312* — what  are  dangers  incident  to 
nature  of  tcork  of  atcUchman,  In  an  action  by  a  switchman  under 
the  Federal  Employers'  Liability  Act  to  recover  for  personitl  injuries 
snstained  by  Jumping  off  a  platform  car  to  the  ground  in  a  railroad 
freight  yard,  a  distance  of  four  feet,  in  order  to  avoid  an  impending 
collision  with  another  car  also  being  switched,  where  it  appeared 
that  plaintiff  was  ruptured  as  a  result  of  striking  the  ground  "stiff- 
legged**  when  he  Jumped,  plaintiff's  act  in  Jumping  held  an  ordinaiy 
and  usual  incident  in  his  employment,  the  "stiff-leggedness"  of  the 
Jump  not  being  caused  by  the  impending  collision,  and  there  being 
nothing  unusual  in  such  a  collision  when  cars  were  being  switched, 
80  tliat  it  was  obviously  necessary  for  plaintiff  to  Jump  off  such  cars 
to  avoid  such  collisions. 

2.  Mastkb  and  8BBVANT,  {812* — When  servant  assumes  risks, 
A  servant  assumes  the  risks,  hazards  and  dangers  which  are  ordinary 
and  usual  incidents  to  the  employment  of  such  servant,  and  the  mas- 
ter is  not  liable  for  injuries  resulting  therefrom. 

8.  Masteb  and  sbbvant,  i  302a* — when  defense  of  assumption  of 
risks  available  under  Federal  Act.  The  Federal  Liability  Act  of 
1006  does  not  abolish  the  defense  of  assumption  of  risk  by  the 
servant  in  actions  where  the  injury  sought  to  be  recovered  for  does 
Dot  arise  from  the  want  of  or  a  defect  in  an  appliance  with  which 
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such  act  requires  cars  moving  in  interstate  commerce  to  be  equipped. 
4.  Masteb  and  servant,  §302a* — when  stoitchman  fumpinff  to 
ground  to  avoid  colliaUm  aaaumes  risk  under  Federal  Act,  In  an 
action  by  a  switchman  under  the  Federal  Employers'  Liability  Act 
to  recover  for  personal  injuries  sustained  by  Jumping  off  a  platform 
car  to  the  ground,  a  distance  of  four  feet,  to  avoid  an  impending 
collision  in  a  railroad  freight  yard  between  such  car  and  anodier 
car  which  was  also  being  switched,  held  that  plaintiff  assumed  the 
risk. 


County  of  Lake,  Appellee,  v.  Caxl  P.  Westerfleld, 

Appellant. 

Gen.  No.  6,138. 

L  Offigebs,  S52* — what  is  nature  of  liability  for  interest  on 
public  moneys.  The  decisions  which  hold  that  in  the  absence  of  a 
controlling  statute  public  officers  are  entitled  to  the  interest  col- 
lected on  public  moneys  in  their  liands  and  are  not  obliged  to  account 
therefor  are  based  mainly  on  the  consideration  that  an  absolute 
liability  is  imposed  on  the  officer  for  the  payment  of  the  principal 
sums  collected  by  him,  in  which  case  it  is  said  that  he  is  not  merely 
the  custodian  or  bailee  thereof,  and  does  not  assume  the  liability  of 
a  trustee  in  regard  to  such  moneys. 

2.  Counties,  i  49* — what  is  nature  of  liability  of  county  treasurer 
for  interest  on  public  funds.  A  county  treasurer  Is  an  absolute 
insurer  of  the  fund  coming  to  his  hands  in  the  sense  that  he  cannot 
excuse  a  failure  to  pay  it  over  on  grounds  which  would  excuse  a 
trustee  for  such  failure. 

3.  Counties,  i  49* — why  funds  held  by  county  treasurer  should 
not  be  regarded  as  private  property.  Hurd's  Rev.  St,  ch.  36,  sec,  4 
(J.  &  A.  H2908),  providing  that  a  county  treasurer  shall  receive  and 
safely  keep  all  revenues  and  funds  authorized  by  law  to  be  paid  to 
him,  and  disburse  the  same  pursuant  to  law,  and  section  81  of  the 
Criminal  Code  (J.  &  A.  1[3625),  making  it  a  penal  offense  for  a 
country  treasurer  for  his  own  use  to  loan  any  of  the  money  intrusted 
to  him,  forbid  the  conclusion  that  such  funds  should  be  regarded  as 
the  private  property  of  the  officer. 

4.  Officebs,  §52* — when  interest  money  in  hands  of  officer  in 
official  capacity.  Interest  received  by  a  public  officer  on  funds 
deposited  in  banks  by  him  in  his  official  capacity  is  an  increment  to 
such  funds,  hence  the  right  to  such  interest  is  vested  in  the  public, 
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and  on  its  receipt  by  the  office  such  interest  becomes  money  in  bis 
bands  in  bis  official  capacity. 

5.  Counties,  i  49* — how  liability  of  county  treasurer  for  interest 
determined,  Tbe  disposition  of  interest  received  by  a  county  treafr 
arer  on  deposits  of  public  money  in  bis  bands  in  bis  official  capacity 
is  controlled  by  section  10  of  article  X,  of  tbe  Constitution,  providing 
that  all  fees  or  allowances  received  by  a  public  officer  in  excess  (^ 
the  amounts  allowed  to  such  officer  by  the  county  board  shall  be 
paid  into  tbe  county  treasurer,  and  by  section  52  of  the  Fees  and 
Salaries  Act  (J.  &  A.  f  5654),  requiring  that  aU  fees,  perquisites 
aud  emoluments  received  by  county  officers  of  the  certain  classes 
in  excess  of  the  amounts  allowed  to  such  officers  by  the  county 
board  shall  be  paid  into  the  county  treasurey. 

6.  OmcEBS,  S62* — w?iat  constitutes  fees,  pemuisites  and  emolu- 
ments. The  words  "fees,  perquisites  and  emoluments,*'  used  in 
section  62  of  the  Fees  and  Salaries  Act  (J.  &  A.  f  5654),  are  suffi- 
ciently comprehensive  to  include  every  payment  to  a  public  officer 
in  his  <^clal  capacity. 

7.  CoNTBiBunoN,  i  1* — when  doctrine  of  compelling  contribution 
among  wrongdoers  inapplicable.  The  cases  which  hold  the  sureties 
on  the  bond  of  a  public  officer  are  not  entitled  to  indemnity  from 
their  principal  as  being  involved  in  a  contract  to  perform  an  illegal 
and  criminal  act,  the  law  not  compelling  contribution  among  wrong- 
doers, or  enforcing  illegal  contracts,  have  no  application  to  an  action 
by  an  innocent  plaintiff  against  a  defendant  who  is  charged  with  an 
illegal  act. 

8.  Counths,  §49* — when  county  treasurer  must  pay  fees  into 
county  treasury.  Full  force  and  effect  must  be  given  to  the  require- 
ments of  section  52  of  the  Fees  and  Salaries  Act  (J.  &  A.  f  5654), 
requiring  that  all  fee?,  peitiuisites  and  emoluments  received  by 
county  officers  of  certain  classes  in  excess  of  the  amounts  allowed 
to  such  officers  by  the  county  board  must  be  paid  into  the  county 
treasury,  as  is  shown  by  the  construction  given  to  the  statute  by 
the  Supreme  Court,  holding  that  fees  received  by  clerks  of  Circuit 
Courts  in  naturalization  cases  under  the  Federal  Act  of  1906  are 
fees  of  the  office,  which  under  the  statute  must  be  paid  into  the 
county  treasury. 

9.  Counties,  i  49* — how  Pees  and  Salaries  Act  construed  relative 
to  collection  of  and  accounting  for  interest  by  county  officers. 
Although  section  12  of  the  Cities,  Towns  and  Villages  Act  (J.  &  A. 
12061)  in  express  terms  requires  the  treasurer  of  a  sanitary  district 
to  collect  and  account  for  interest  on  public  moneys  deposited  by 
lilm  in  banks,  and  while  section  52  of  the  Fees  and  Salaries  Act 
(J.  &  A.  f  5654)  does  not  in  terms  require  county  officers  so  to 
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collect  and  account,  yet  this  consideration  is  not  controlling  of  tbe 
construction  of  the  latter  statute  so  as  to  require  an  inference  that 
the  Legislature  therein  intended  to  recognize  the  right  of  the  county 
officer  to  retain  interest  received  on  public  funds,  or  as  autliorlsing 
or  acquiescing  in  a  misappropriation  of  public  funds  in  the  abseoce 
of  express  statutory  provisions,  section  12  merely  requiring  tbe 
collection  and  accounting  for  such  interest,  where  without  sucdi  pro- 
vision such  officer  would  not  be  required  to  collect  interest. 

10.  Officebs,  i  62* — what  U  custom  among  public  offlcers  regard 
ififf  interest  on  public  funds.  It  is  common  knowledge  that  there  is 
a  long  established  custom  by  which  public  officers  collect  and  appio- 
priate  to  their  own  use  Interest  received  on  public  funds,  with  the 
knowledge  and  acquiescence  of  every  one. 

11.  Statutes,  §  194* — when  ewistence  of  custom  inconsistent  with 
statute  disregarded.  If  the  meaning  of  a  statute  is  dear  and  unam- 
biguous, a  practical  construction  by  long  established  custcnn  which 
is  inconsistent  with  such  meaning  will  have  no  wei^t  and  will  not 
be  followed. 

12.  Counties,  {44* — whttt  constitutes  a  perquisite  within  Fees 
and  Salaries  Act.  Interest  received  by  a  county  treasurer  on  depos- 
its of  public  money  is  a  ''perquisite*'  within  the  meaning  of  sectioii 
52  of  the  Fees  and  Salaries  Act  (J.  &  A.  f  5654),  requiring  that  all 
fees,  perquisites  and  emoluments  received  by  public  officers  of  cer- 
tain classes  in  excess  of  the  amounts  allowed  to  such  officers  by  the 
county  board  be  paid  Into  the  county  treasury. 

13.  Ck>uNTiES,  §  44* — Fees  and  Salaries  Act  not  ambiguous.  Sec- 
tion 52  of  the  Fees  and  Salaries  Act  (J.  &  A.  f  5654),  requiring 
that  all  fees,  perquisites  and  emoluments  received  by  county  officers 
of  certain  classes  in  excess  of  the  amounts  allowed  to  such  officers 
by  the  county  board  be  paid  into  the  country  treasury,  held  not 
ambiguous  so  as  to  require  or  admit  the  aid  of  contemporaneous 
construction  by  which  county  treasurers  are  allowed  to  retain  for 
their  own  use  interest  received  by  them  from  deposits  of  money  in 
their  hands  in  their  official  capacity. 

14.  Officebs,  i  62* — when  officer  retaining  public  funds  not  gidUff 
of  bad  faith.  The  long  continued  and  improper  practice  of  public 
officers  in  retaining  public  funds  in  their  hands,  claiming  them  as 
their  own,  leads  to  the  conclusion  that  one  so  doing  is  acting  bon- 
estly  and  is  not  guilty  of  bad  faith  in  following  the  custom  of  bia 
predecessors. 

15.  Estoppel,  {93* — when  estoppel  inapplicable  to  State.  Since 
the  State  cannot  be  estopped  by  laches  from  claiming  its  own,  tbe 
actual  ownership  of  money  required  by  statute  to  be  paid  into  tbe 
public  treasury  cannot  be  permitted  to  be  controlled  by  the  cost- 

•See  nUnolfl  Note*  Dl^ett,  Vols.  XI  to  XV,  mnd  duniiUitlTe  Quarterly, 
topic  mnd  Mctlon  number. 
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Bideratlon  that  there  exists  a  long  continued  and  improper  prac- 
tice of  oflScers  in  retaining  such  funds  in  their  hands,  claiming  such 
funds  as  their  own. 

16.  CouNTiKS,  §  49* — what  is  nature  of  liahilitp  of  county  treas- 
mrer  failing  to  pay  into  county  treasury  interest  received  on  fmhlic 
funds.  Although  interest  received  by  a  county  treasurer  on  public 
funds  in  his  hands  in  his  official  capacity  be  so  received  from  various 
funds  other  than  the  county  tax,  yet,  it  being  his  duty  to  pay  such 
interest  into  the  county  treasury,  he  is  a  wrongdoer  if  he  fails  so 
to  pay  such  interest,  and  stands  in  the  same  legal  attitude  as 
though  he  took  and  appropriated  to  his  own  use  any  other  money 
from  the  treasury. 

17.  Counties,  {  49* — when  fact  that  money  abstracted  by  county 
treasurer  is  tawes  belonging  to  another  municipality  no  defense.  A 
county  treasurer  cannot  defend  an  action  brought  by  the  county 
for  wrongfully  abstracting  money  from  the  county  treasury  on  the 
ground  that  the  particular  roon^  abstracted  was  received  from  taxes 
levied  by  another  municipality  and  was  ultimately  to  be  paid  to 
such  municipality. 

Appeal  from  the  Circuit  Court  of  Lake  county;  the  Hon.  Claibb 
C.  Edwabds,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1915.    Affirmed.    Opinion  filed  November  18,  1915. 

__    __  ^—  * 

A.  F.  Beatjbien  and  Frank  L.  Shepard,  for  appel- 
lant. 

B.  J.  Dady  and  E.  M.  Bunyard,  for  appellee. 

Mr.  Justice  Carkes  delivered  the  opinion  of  the 
conrt 

Carl  P.  Westerfleld  was,  from  December  5,  1910,  to 
the  beginning  of  this  snit,  county  treasurer  and  ex 
officio  county  collector  of  the  county  of  Lake,  and  re- 
ceived and  collected  from  certain  banks  $7,343.90  as 
interest  or  compensation  for  the  deposit  with  or  use 
by  such  banks  of  public  funds  and  moneys  that  had 
from  time  to  time  come  into  his  hands  as  such  officer, 
and  converted  such  money  so  received  to  his  own  use, 
claiming  it  as  his  own.  This  action  of  assumpsit  was 
brought  against  him  as  an  individual  by  the  appellee, 
County  of  Lake,  to  recover  that  money,  and  on  a  trial 

•Sm  nilnoii  NotM  Wgemt,  Vols.  XI  to  XV,  and  Ciinialattv«  Qnarterlj,  aame 
topie  Mid  KctioB  number. 
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before  the  court  without  a  jury,  it  being  admitted  that 
he  had  so  received  that  sum,  judgment  was  rendered 
against  him  for  that  amount,  from  which  judgment 
this  appeal  is  prosecuted. 

It  was  also  admitted  on  the  trial  that  appellant  was 
not  entitled  to  the  money  on  account  of  salary,  derk 
hire  or  other  necessary  expenses ;  that  the  county  had 
demanded  the  money  of  him,  and  he  had  refused  to 
account  for  it  and  turn  it  over  on  the  ground  that  it 
was  not  an  earning  of  his  oflSce,  but  his  own  private 
property.  The  questions  presented  and  argued  here 
are  whether  a  county  treasurer  is  required  to  account 
moneys  coming  to  his  hands,  and  if  he  is  liable  to  ac- 
count for  such  interest,  whether  to  the  county  or  to  the 
various  taxing  municipalities  from  which  he  derived 
the  fund  on  which  such  interest  was  received.  It  is  not 
questioned  that  this  suit  is  properly  brought  against 
him  as  an  individual  if  he  is  liable  to  account  to  the 
county  for  the  amount  claimed. 

One  inquiry  is  whether  public  officers  in  the  absence 
of  k  controlling  statute  are  entitled  to  interest  collected 
on  public  funds  in  their  hands.  Counsel  for  appellant 
say  there  is  a  conflict  of  authority,  and  cite :  ''Shdton 
V.  State,  §3  Ind.  331,  21  Am.  Rep.  197 ;  State  v.  Walsen, 
17  Colo.  170,  28  Pac.  1119, 15  L.  R.  A.  456;  Renfroe  v. 
Colquitt,  74  Ga.  618;  Commonwecilth  v.  Oodshatv,  92 
Ky.  435, 17  S.  W.  737 ;  Maloyv.  County  Commissioners^ 
10  N.  M.  638,  62  Pac.  1106,  52  L.  R.  A.  126,''  holding 
that  the  officer  is  not  liable  to  account  for  such  interest 
But  they  correctly  say  that  these  decisions  rest  mainly 
on  the  consideration  that  an  absolute  liability  is  im- 
posed upon  the  officer  for  the  payment  of  the  principal 
sum ;  that  it  is  not  a  case  of  bailment  and  he  does  not 
assume  the  liability  of  a  trustee  or  agent  that  is  merely 
the  bailee  or  custodian  of  the  money  in  his  hands.  In 
Shelton  v.  State,  supra,  it  is  expressly  held  that  **The 
money  which  he  receives  becomes  his  own  money." 
Counsel  cite  Thompson  v.  Board  of  Trustees,  30  DL 
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99;  Town  of  Cicero  v.  Hall,  240  HI.  160;  and  Town  of 
Cicero  v.  Orisko,  240  IlL  220,  in  support  of  their  con- 
tention that  the  pnblic  officer  is,  in  this  State,  not  re- 
garded as  a  bailee  or  trustee  of  the  fund,  and  there- 
fore they  say  the  conclusion  of  the  courts  of  other 
States,  based  on  that  consideration,  should  be  here 
adopted.  It  is  true  that  in  this  State  the  county  treas- 
urer is,  in  a  sense,  an  absolute  insurer  of  the  fund 
coining  to  his  hands,  and  cannot  excuse  a  failure  to  pay 
it  over  on  grounds  that  would  be  available  to  a  trustee 
of  a  fund. 

But  under  our  statutes  the  fund  should  not  be  re- 
garded as  the  private  property  of  the  officer.  It  is 
provided  in  section  4  of  chapter  36  of  the  Illinois 
Statutes  (J.  &  A.  1[2908),  that  the  county  treasurer 
shall  receive  and  safely  keep  all  revenues  and  other 
public  moneys  of  the  county,  and  all  moneys  and  funds 
authorized  by  law  to  be  paid  to  him,  and  disburse  the 
same  pursuant  to  law,  and  section  81  of  our  Criminal 
Code  (J.  &  A.  ^3625),  makes  it  a  penal  offense  for  a 
county  treasurer  to  loan  for  his  own  use,  with  interest, 
any  portion  of  the  money  intrusted  to  him  for  safe- 
keeping, disbursement,  transfer  or  other  purpose. 
These  two  statutes  forbid  the  conclusion  that  the  fund 
is  the  private  property  of  the  officer.  We  are  not 
aware  that  any  such  doctrine  has  ever  been  held  in 
this  State.  That  the  title  to  public  funds  is  not  in 
their  keepers  was  assumed  as  a  matter  of  course  in 
Dreyer  v.  People,  176  HI.  590.  It  is  true  that  in  State 
V.  Walsen,  supra,  the  Supreme  Court  of  Colorado 
placed  its  denial  of  liability  of  the  officer  for  interest 
received  in  part  on  other  grounds ;  but  the  reasoning 
of  that  case  is  not  in  harmony  with  our  decisions,  and 
that  much  of  it  is  not  in  accordance  with  the  general 
current  of  authorities  is  pointed  out  in  State  v.  Mc- 
Fetridge,  84  Wis.  473  (20  L.  E.  A.  223),  a  case  in  which 
the  authorities  are  very  thorousrhly  reviewed,  and  in 
which  Hughes  v.  People,  82  111.  78 ;  Cooper  v.  People, 
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85  lU.  417 ;  and  City  of  Chicago  v.  Gage,  95  HI.  593,  are 
relied  on,  among  other  cases,  in  support  of  the  doctrine 
that  the  interest  on  deposits  of  public  funds  is  an  in- 
crement to  the  funds  of  the  State  deposited  by  the 
oflScer  in  banks  in  his  official  capacity,  and  therefore 
the  right  to  such  interest  is  vested  in  the  State,  and  on 
receipt  thereof  by  the  officer  it  becomes  money  in  hifl 
hands  belonging  to  his  office. 

But  apart  from  the  consideration  whether  interest 
so  received  is  an  increment  of  the  fund,  we  have  con- 
trolling constitutional  and  statutory  provisions  as  to 
its  disposition.  Section  10  of  article  X  of  our  Consti- 
tution provides  that  the  county  board  shall  fix  the  com- 
pensation of  all  county  officers  with  the  amount  of  their 
necessary  clerk  hire,  stationery,  fuel  and  other  ex- 
penses, and  in  all  cases  where  fees  are  provided  for, 
said  compensation  shall  be  paid  only  out  of  the  fees 
actually  collected,  and  that  all  fees  or  allowances  by 
them  received  in  excess  of  their  said  comi>ensation 
shall  be  paid  into  the  county  treasury.  It  is  provided 
in  section  52  of  our  Fees  and  Salaries  Act  (chapter  53, 
Revised  Statutes,  J.  &  A.  If  5654)  that  all  fees,  per- 
quisites and  emoluments  received  by  said  county  offi- 
cers in  counties  of  the  first  and  second  class  (above  the 
amount  of  their  compensation  fixed  by  the  county 
boards  and  for  clerk  hire  and  other  necessary  ex- 
penses) shall  be  paid  into  the  county  treasury.  If  this 
item  of  interest  received  by  appellant  was  a  perquisite 
or  emolument  of  his  office,  as  county  treasurer,  it 
should  have  been  paid  into  the  county  treasury.  In 
Hughes  v.  People,  supra,  the  question  arose  whether 
interest  received  on  deposits  made  by  the  county  col- 
lector of  county  funds  belonged  to  him  or  the  county, 
and  it  seems  to  have  been  considered  beyond  question 
that  interest  so  received  was  a  perquisite  or  emolument 
of  his  office,  and  **  Being  a  perquisite  or  emolument 
acquired  by  official  position  should  be  accounted  for  to 
the  county.'*    The  court  in  People  v.  Foster^  133  11 
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496,  on  page  519,  in  discussing  the  term  **  perquisites,  *' 
said  that  the  Legislature  in  using  that  term  along  with 
the  words  **fees  and  emoluments''  used  language  so 
comprehensive  as  to  include  every  payment  to  an  offi- 
cer which  comes  to  him  as  such  officer. 

There  is  a  line  of  authorities  referred  to  in  State  v. 
McFetridge,  supra,  holding  that  sureties  on  an  official 
bond  are  not  liable  for  interest  on  public  moneys  where 
the  officer  violated  a  criminal  statute  in  receiving  such 
interest.  It  was  held  in  Estate  of  Ramsay  v.  Whitbech, 
183  Dl.  550,  that  sureties  were  not  entitled  to  indemnity 
from  their  principal  because  they  were  involved  in  a 
contract  with  him  to  perform  an  illegal  and  criminal 
act,  on  the  long  established  principle  that  the  law  will 
not  compel  contribution  among  wrongdoers,  and 
will  not  aid  in  the  enforcement  of  an  illegal  contract. 
But  we  see  no  application  of  those  decisions  to  this  case. 
This  is  a  suit  against  the  individual,  charged  with  the 
illegal  act  by  a  plailitiff ,  that  is  entirely  innocent.  The 
late  case  of  People  v.  Witzeman,  268  HI.  508,  is  in- 
structive in  construing  the  statute  requiring  fees,  per- 
quisites and  emoluments  received  by  a  public  officer, 
above  his  salary,  to  be  paid  into  the  county  treasury, 
and  its  reasoning  in  holding  that  fees  in  naturalization 
cases,  under  the  Federal  Act  of  1906,  retained  by  the 
clerks  of  the  Circuit  Court,  are  fees  of  the  office  and 
must  be  accounted  for  and  paid  over  to  the  county, 
indicates  that  full  force  and  effect  should  be  given  to 
that  statutory  requirement. 

It  is  argued  that  a  long  established  custom  of  public 
officers  to  collect  and  appropriate  to  their  own  use 
interest  received  on  public  funds,  with  the  knowledge 
and  acquiescence  of  everybody,  amounts  to  a  practical 
construction  of  these  constitutional  and  statutory  pro- 
visions, and  our  attention  is  called  to  the  fact  that  in 
Dreyer  v.  People,  supra,  such  custom  was  said  to  be  a 
matter  of  common  knowledge.  The  same  consideration 
was  urged  on  the  court  in  Whittemore  v.  People,  227 
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HI.  453,  and  the  authorities  on  contemporaneous  con- 
struction are  there  reviewed.  The  substance  of  the 
authorities  expressed  in  varying  language  is,  if  the 
meaning  of  a  statute  is  clear  and  unambiguous,  a  prac- 
tical construction  inconsistent  with  that  meaning  will 
have  no  weight  and  will  not  be  followed.  If,  in  the 
instant  case,  the  interest  received  by  appellant  was  a 
perquisite  of  his  office,  and  it  is  decided  that  it  is,  there 
is  nothing  in  this  statute  to  construe  more  than  if  it 
had,  in  express  terms,  required  that  interest  received 
by  county  treasurers  on  public  funds  deposited  by 
them  should  be  paid  into  the  county  treasury.  We  do 
not  think  there  is  any  ambiguity  about  the  statute  re- 
quiring or  admitting  the  aid  of  contemporaneous  con- 
struction. 

Our  attention  is  called  to  the  Statute  of  1893,  re- 
pealed in  1897,  providing  that  treasurers  and  other 
custodians  of  public  funds  deposited  in  banks  shall 
account  for  interest  thereon  at  a  rate  of  not  less  than 
two  per  cent,  per  annum,  and  that  three-fourths  of 
such  interest  shall  belong  to  the  public  and  be  added  to 
the  fund,  and  the  remaining  one-fourth  shall  remain 
to  such  officer  or  custodian.  Also  to  our  present  Cities, 
Villages  and  Towns  Act  (Hurd's  Statutes  If  732,  J.  & 
A.  ^  2061),  providing  that  the  treasurer  of  the  sanitary 
district  shall,  when  the  moneys  of  the  district  are  de- 
posited with  a  bank,  require  the  bank  to  pay  the  same 
rate  of  interest  that  it  is  accustomed  to  pay  to  de- 
positors under  like  circumstances  in  the  usual  course  of 
its  business,  and  that  the  interest  so  paid  shall  be 
placed  in  the  general  funds  of  the  district,  and  it  is 
argued  from  these  provisions  that  the  Legislature  has 
recognized  and  does  recognize  the  right  of  the  pubKc 
officer  to  retain  interest  received  on  public  funds  in 
the  absence  of  such  statutory  provisions.  We  do  not 
think  this  consideration  controlling.  The  existing 
sanitary  district  statute  has  some  force  in  requiring 
the  officer  to  collect  interest  on  public  funds,  which,  in 


Second  District — ^Novembbb,  1915.  441 

County  of  Lake  v.  Westerfleld.  196  111.  App.  432. 

the  absence  of  the  statute,  he  would  be  under  no  obli- 
gation to  do.  But  we  do  not  see  that  the  fact  that  the 
Legislature  undertook  in  this  way  to  increase  the  funds 
of  ^e  sanitary  district  should  be  construed  as  authoriz- 
ing or  acquiescing  in  a  misappropriation  of  public 
funds  in  the  absence  of  such  a  statute.  The  considera- 
tion of  the  long-continued,  improper  practice  of  officers 
in  retaining  public  funds  in  their  hands,  claiming  them 
as  their  own,  leads  to  the  conclusion  that  one  so  doing 
is  acting  honestly  and  is  guilty  of  no  bad  faith  in  fol- 
lowing the  custom  of  his  predecessors.  But  to  permit 
such  consideration  to  control  the  actual  ownership  of 
the  money  would  be  to  estop  the  State  on  the  doctrine 
of  laches  from  claiming  its  own,  which  is  not  per- 
missible. 

It  is  insisted  if  the  interest  collected  by  appellant 
does  not  belong  to  him,  it  is  an  accretion  of  the  various 
funds  in  his  hands,  and  the  county  would  have  no 
right  to  recover  a  greater  amount  than  the  interest  on 
the  fund  derived  from  the  county  tax.  We  see  no 
force  in  this  contention.  If  this  interest  belonged  in 
the  county  treasury  and  it  was  the  duty  of  appellant 
to  place  it  there,  he  was,  in  legal  contemplation,  a 
wrongdoer,  and  while  under  the  circumstances  moral 
turpitude  is  not  iniputed,  still  he  stands  in  the  same 
legal  attitude  that  he  would  if  he  had  taken  any  other 
money  out  of  the  county  treasury  and  appropriated  it 
to  his  own  use.  It  would  be  absurd  to  say  that  a  county 
treasurer  could  defend  a  suit  brought  by  the  county  for 
wrongfully  abstracting  money  from  the  county  treas- 
ury on  the  ground  that  the  particular  money,  so 
abstracted,  was  received  from  taxes  levied  by  some 
other  municipality  and  was  ultimately  to  be  paid  by 
him  to  such  other  municipality.  We  are  of  the  opin- 
ion that  under  the  admitted  facts  the  judgment  is  right, 
and  therefore  it  is  affirmed. 

Judgment  affirmed. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Error, 
V.  An^nist  Sdirer,  PlaintifF  in  Error. 

Gen.  No.  6,155. 

1.  Witnesses,  S  267^ — when  credibility  of  detective  for  iwy.  The 
testimony  of  a  detective  is  to  be  treated  like  the  testimony  of  any 
other  witness,  and  Us  interest,  if  any.  In  securing  oompensadoD 
from  and  success  for  the  side  employing  him  is  deemed  the  same 
as  that  of  any  other  witness,  and  the  Jury  are  the  Judges  el  the 
credibility  of  such  testimony. 

2.  Witnesses,  §314* — when  crediWity  of  accused  for  fury.  A 
defendant  in  a  criminal  case  is  an  interested  witness  when  testifying 
in  his  own  behalf,  and  the  credibility  of  his  testimony  is  a  matter 
to  be  determined  by  the  jury. 

3.  Witnesses,  $261^ — what  may  he  effect  of  demeanor  of  wit- 
nesses upon  jury.  As  between  interested  witnesses  In  a  criminal 
case  whose  testimony  is  conflicting,  the  demeanor  of  the  witnesses 
may  have  led  the  jury  to  place  confldence  in  the  truth  of  the  testi- 
mony of  those  on  one  side  of  the  case  and  to  discredit  those  on  the 
other. 

4.  Intoxicating  liquobs,  $130^ — when  presumed  saloon  keeper 
tempted  to  violate  law.  A  person  who  keeps  a  barroom  open  on 
Sunday  to  sell  soft  drinks  would  obviously  be  tempted  to  sell  intoxi- 
cating liquor,  if  opportunity  ofTered. 

5.  Intoxicating  uquobs,  S  148* — when  evidence  sufficient  to  sus- 
tain conviction.  In  a  prosecution  in  which  defendant  was  charged 
with  keeping  open  a  tippling  house  on  Sunday,  where  the  jnry 
believed  the  testimony  of  certain  detectives  who  testified  that  defend- 
ant sold  them  lager  beer,  and  discredited  defendant's  evidence  that 
the  liquor  sold  was  "near  beer,'*  evidence  held  to  justify  a  judgment 
of  conviction. 

Error  to  the  Ck)unty  Court  of  Lake  county;  the  Hon.  Pebbt  L 
Persons,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Affirmed.    Opinion  filed  December  8,  1915. 

Gbobgb  W.  Field,  for  plaintiff  in  error. 

R.  J.  Dady  and  E.  M.  Runyakd,  for  defendant  in 
error. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 
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August  Sehrer  was  found  guilty  in  the  County  Court 
of  Lake  county  under  two  counts  of  an  information 
which  charged  him  with  keeping  open  a  tippling  house 
on  Sunday,  and  was  fined  one  hundred  and  fifty  dollars 
under  each  of  said  counts  and  brings  the  record  here 
for  review.  It  is  not  argued  that  the  court  committed 
any  error,  except  in  refusing  to  grant  a  new  trial.  The 
sole  contention  is  that  the  evidence  is  not  sufficient  to 
support  the  verdict. 

At  the  time  in  question  Sehrer  kept  a  dramshop  in 
the  Village  of  Fox  Lake  in  Lake  county,  and  was  run- 
ning a  summer  resort  in  connection  therewith.  His 
bap  was  kept  open  on  Sunday  for  the  sale  of  temper- 
ance drinks,  near  beer  and  cigars,  at  least.  A  detect- 
ive testified  that  he  went  into  Sehrer  *s  barroom  on 
Sunday,  August  30,  1914,  and  called  for  drinks;  that 
Sehrer  required  him  to  sign  a  paper,  dated  a  day 
ahead,  which  he  did,  and  Sehrer  then  served  him  lager 
beer  for  which  he  paid.  Two  detectives  testified  that 
on  the  following  Sunday,  September  6th,  they  bought 
and  paid  a  man  behind  the  bar  for  lager  beer,  which 
was  served  them,  and  that  defendant  was  present. 
They  testified  that  on  the  following  Sunday,  September 
13th,  they  were  in  the  same  place  and  ordered  a  drink 
of  defendant  and  he  refused  to  sell  to  them  and  that 
another  man  in  the  barroom  said,  in  the  presence  of 
defendant,  that  he  had  bought  up  some  liquor  to  be 
delivered  on  Sunday  and  that  they  could  have  some  of 
his,  and  that  the  liquor  was  served  and  that  no  money 
was  then  exchanged ;  that  a  few  minutes  later,  they  had 
another  bottle  of  lager  beer,  for  which  the  stranger 
paid  the  defendant  over  the  bar.  Defendant  denied 
selling  lager  beer  to  these  witnesses  on  any  of  said 
Sundays,  but  admitted  that  they  were  in  his  place  of 
business  and  he  sold  them  **near  beer.'* 

It  is  contended  that  the  witnesses  for  the  People 
should  not  be  believed  because  they  were  detectives, 
and  reliance  is  had  upon  language  in  the  opioion  in 


444  Appellate  Coubts  of  Illinois. 

The  People  v.  Sehrer,  196  IlL  App.  442. 

Blake  v.  Blake,  70  HL  618.  That  language  had  the  saiio^ 
tion  of  only  three  of  the  seven  judges.  Three  judges 
dissented  entirely,  and  expressly  dissented  from  the 
language  concerning  detectives.  Another  judge  con- 
curred in  the  conclusion  only  in  that  case,  which  was 
afiirming  a  decree  against  complainant  in  a  suit  for 
divorce.  This  court  disapproved  an  instruction  in- 
tended to  discredit  detectives  in  People  v.  Gardt,  175 
HL  App.  80,  and  this  was  approved  and  afiSrmed  in  258 
HI.  468.  The  true  rule  we  conceive  to  be  that  the  testi- 
mony of  a  detective  is  to  be  treated  like  the  testimony 
of  any  other  witness,  and  his  interest,  if  any,  in  secur- 
ing compensation  from  and  success  for  the  side  which 
employs  him  is  to  be  considered  the  same  as  the  in- 
terest of  any  other  witness,  and  the  jury  are  the  judges 
whether  he  shall  be  believed.  The  defendant  also  was 
interested,  and  the  credit  to  be  given  his  testimony 
was  a  matter  to  be  determined  by  the  jury.  The  jury 
believed  the  detectives  and  disbelieved  the  defendant 
The  trial  judge  approved  that  conclusion.  There  may 
have  been  that  in  the  demeanor  of  the  detectives  on 
the  stand  which  gave  the  jury  confidence  in  the  truth 
of  their  testimony.  Obviously  defendant,  who  was 
keeping  his  barroom  open  on  Sunday  with  his  usual 
servants  to  sell  soft  drinks,  would  be  subject  to  a 
temptation  to  sell  intoxicating  liquor,  if  the  oppor- 
tunity offered.  The  jury  and  the  trial  judge  may  have 
seen  that  in  the  demeanor  of  the  defendant  on  the 
stand  which  led  them  to  believe  that  he  had  yielded 
to  that  temptation.  It  is  impossible  that  we  should 
say  that  the  jury  should  have  believed  the  defendant 
and  should  have  disbelieved  the  People's  witnesses. 
The  evidence  for  the  People,  if  believed,  justified  a 
conviction.  People  v.  McCann,  247  HI.  130 ;  People  v. 
Conners,  246  HI.  9;  People  v.  Horchler,  231  HL  566. 
The  judgment  is  therefore  affirmed. 

Affirmed. 


Second  District — Decembeb,  1915.  445 

The  People  v.  Clayton,  196  111.  App.  445. 

The  People  of  the  State  of  Illinois,  Defendant  in  Error, 
V.  Peter  Clayton,  Plaintiff  in  Error. 

Gen.  No.  6,156.    (Not  to  be  reported  in  fnlL) 

Error  to  the  County  Court  of  Lake  county;  the  Hon.  Pxbby  L. 
Pkbsons,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Affirmed.    Opinion  filed  December  8, 1915. 


Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois 
against  Peter  Clayton,  defendant,  in  the  County  Court 
of  Lake  county,  charging  defendant  with  keeping  open 
a  tippling  house  on  Sunday. 

This  case  presents  similar  facts  to  those  in  People  v. 
Sehrer,  Gen.  No.  6,155,  ante,  p.  442,  and  the  same  error 
is  assigned  in  this  case  as  in  that.  The  decision  in  this 
case  is  governed  by  the  opinion  filed  in  that  case. 

A.  L.  ToBiPKiNS  and  Geobqe  W.  Field,  for  plaintiff 
in  error. 

B.  J.  Dady  and  E.  M.  Buntabd,  for  defendant  in 
error. 

Mr.  Presidikq  Justice  Dibell  delivered  the  opini 
of  the  court. 


Onstave  J.  Cams,  Trustee,  et  aL,  Appellees,  y.  F.  W. 
Matthiessen,  Jr.,  et  al..  Appellants. 

Oen.  No.  6,139. 

1.  Ck>BPOBATioNS,  S 153* — when  assignment  of  certificate  of  stock 
5y  trustee  valid.  Where  stock  stands  on  the  books  of  a  corporation 
in  tbe  individual  name  of  one  who  actually  holds  it  as  trustee,  a 

*See  Illinois  Note*  DiffMt,  Vols.  XI  to  XV»  and  CnmnlatlTo  Qtwrterly,  srmo 
tv^kt  and  aectloii  Dumber. 
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transfer  of  the  certificate  by  such  trustee  both  iDdividually  and  as 
such  trustee  is  valid  and  legal. 

2.  Mandamus,  S  98* — when  lies  to  compel  corporation  to  transfer 
stock.  Mandamus  is  a  proper  remedy  to  compel  a  corporation  to 
transfer  stock  on  its  books  although  there  may  be  other  proper 
remedies. 

3.  Mandamus,  S  3* — when  existence  of  other  remedy  not  gromnd 
for  denial  of  writ.  The  reason  given  in  other  Jurisdictions  for 
denying  the  writ  of  mandamus  to  compel  a  corporation  to  transfer 
stock  on  its  books,  that  the  right  to  such  transfer  is  a  pur^  private 
right,  for  which  an  adequate  remedy  exists  by  an  action  at  law  for 
damages  or  by  bill  in  equity  to  compel  the  transfer,  is  removed  bf 
section  9  of  the  Mandamus  Act  (J.  &  A.  1f7338),  providing  that 
such  writ  shall  not  be  denied  where  the  writ  will  afford  a  proper 
and  sufficient  remedy  because  plaintiff  may  liave  another  spedHc 
legal  remedy. 

Appeal  from  the  Circuit  Court  of  La  Salle  county ;  the  Hon.  Edqab 
Eldbedoe,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Affirmed.    Opinion  ffled  December  8,  1915. 

Wiluam  J.  Calhoun  and  M.  F.  Gallaqheb,  for  ap- 
pellants. 

Montoomeby,  Hart,  Smith  &  Steebe,  for  appellees; 
Chables  S.  Cutting,  Louis  E.  Hart  and  Norman  H. 
Pritohabd,  of  counsel. 

Mb.  Justice  Carnbs  delivered  the  opinion  of  the 
court. 

Mary  Hegeler  Carus,  as  an  individual,  assigned  cer- 
tificate No.  42  of  stock  in  the  Matthiessen  &  Hegeler 
Zinc  Company  to  her  son,  Gustave  K.  Carus,  as  an  in- 
dividual, which  was  presented  to  F.  W.  Matthiessen, 
Jr.,  and  George  P.  Blow,  acting  secretary  and  presi- 
dent of  said  company,  with  the  request  that  it  be 
transferred  on  the  books  of  the  company  and  a  new 
certificate  issued.  The  certificate  stood  on  the  books 
of  the  company  in  Mrs.  Cams'  individual  name,  but 
she  held  it,  with  other  stock  in  the  company,  under 
trusts  created  by  her  father's  will  and  a  family  settle- 

*Se«  nUnols  Notes  Dlffesi,  Vols.  XI  to  XY,  and  CmnaUitlTe  Quarterly* 
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ment  made  after  his  death.  The  request  for  transfer 
was  refused  on  the  ground  that  she  could  not,  as  such 
trustee,  make  a  valid  conveyance  of  the  certificate. 
The  assignee,  Gustave  K.  Carus,  filed  in  the  Circuit 
Court  of  LaSalle  county  a  petition  for  mandamus  to 
compel  a  transfer,  which,  on  a  hearing  before  the  court 
without  a  jury,  was  denied  on  the  ground  that  Mrs. 
Cams  owned  the  certificate  as  trustee,  and  could  not 
under  the  limitations  of  the  trust  make  an  uncondi- 
tional conveyance.  The  petitioner  appealed  from  this 
judgment  and  that  appeal  is  now  pending  in  this  court 
(Gen.  No.  6,127,  post,  p.  449).  Mrs.  Carus,  apparently 
to  meet  the  suggestion  of  the  court,  indorsed  another 
assignment  on  the  same  certificate  in  which  she  both 
as  an  individual  and  as  trustee  assigned  the  stock  to 
Gustave  K.  Carus  as  trustee,  and  the  certificate,  so 
indorsed,  was  again  presented  to  the  same  parties 
(appellants  in  this  case)  with  a  request  for  transfer 
on  the  books  of  the  company,  which  was  again  refused 
because  appellants  were  advised  and  believed  that  un- 
der the  trusts  mentioned  Mrs.  Carua  could  not  make  a 
valid  transfer  of  the  certificate.  This  suit  was  then 
begun  on  the  question  of  both  Gustave  K.  Carus  and 
Mary  Hegeler  Carus  in  the  same  court,  and  on  a  trial 
before  the  same  judge  without  a  jury  the  prayer  of  the 
petition  was  granted  and  a  peremptory  writ  ordered, 
from  which  judgment  this  appeal  is  prosecuted  and  re- 
versal sought  on  the  grounds  that  mandamus  is  not  a 
proper  remedy,  and,  if  it  is,  that  under  the  trusts  in 
question  Mrs.  Carus  could  not  make  a  valid,  legal 
transfer  of  the  certificate.  The  case  was  tried  on  stipu- 
lated facts,  and  there  are  no  other  questions  in  dis- 
pute. 

It  is  a  part  of  a  controversy  between  the  Matthiessen 
and  Hegeler  families  concerning  the  control  of  said 
corporation,  which  has  been  before  us  in  the  four  suits 
of  People  ex  rel.  v.  Matthiessen^  193  HI.  App.  328; 
People  ex  rel.  v.  Lihme,  193  HI.  App.  341 ;  People  ex 
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rd.  V.  Lihme,  193  111.  App.  357 ;  and  People  ex  rek  v. 
Diesterweg,  193  HI.  App.  360. 

Those  cases  were  argued  together  and  opinions  writ- 
ten in  each  case  referring  to  the  opinions  in  the  other 
three  cases.  There  has  been  no  dispute  about  the  facts 
but  much  dispute  as  to  the  conclusions  to  be  drawn 
from  them.  They  are  set  forth  and  discussed  in  de- 
tail in  our  former  opinions,  and  in  the  opinions  of  the 
Supreme  Court  reported  in  269  HI.  pp.  351,  499  and 
602,  afBrming  the  judgments  of  this  court.  PracticaDy 
the  same  counsel  have  been  engaged  in  all  these  cases, 
and  this  opinion  is  written  assuming  familiarity  with 
facts  and  conclusions  of  law  stated  in  those  opinions. 
The  four  cases  decided  by  us  were  pending  on  appeal 
in  the  Supreme  Court  when  the  present  case  was 
argued  here,  and  counsels'  briefs  are  largely  devoted 
to  the  discussion  of  questions  that  are  now  settled  by 
the  opinions  of  the  Supreme  Court  since  rendered. 

Propositions  of  law  were  submitted  to  the  court  by 
the  parties  in  the  present  case,  requiring  a  holding  on 
the  question  whether  a  proper  construction  of  the  trust 
permitted  the  transfer  of  the  certificate,  and  were 
marked  by  the  court  held  or  refused  in  accordance  with 
the  views  that  we  had  expressed  in  our  former  opin- 
ions, the  court  noting  on  Ms  holdings  that  the  proposi- 
tions were  so  held  and  refused  because  of  our  opinions 
filed  in  those  cases.  Other  propositions  of  law  were 
presented  by  appellant  to  the  effect  that  mandamus  is 
not  a  proper  remedy  to  compel  the  transfer  of  a  certifi- 
cate of  stock,  but  that  the  proper  remedy  is  an  action 
of  damages,  or  bill  in  equity.  The  court  marked  these 
propositions  refused. 

The  decisions  of  the  Supreme  Court  and  opinions 
filed  therein  dispose  of  all  questions  arising  here  as  to 
the  power  of  Mrs.  Cams,  as  trustee,  to  make  the 
transfer  in  question.  The  court  did  not  err  in  holding 
that  the  transfer  was  valid  and  legaL 
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We  are  also  of  the  opinion  that  there  is  little,  if 
any,  question  in  this  State  that  mandamus  is  a  proper 
remedy,  though  it  may  well  be  that  there  are  other 
proper  remedies.  Section  9  of  our  Mandamus  Act  (J. 
&  Jl^  7338)  provides  that  the  writ  shall  not  be  denied 
because  the  petitioner  may  have  another  specific  legal 
remedy  where  such  writ  will  afford  a  proper  ai^d  suffi- 
cient remedy.  In  the  absence  of  such  a  statute  there 
is  a  conflict  of  authority  in  other  States,  the  writ  being 
denied  in  some  jurisdictions  on  the  ground  that  the 
right  is  a  purely  private  one,  and  there  is  generally  an 
adequate  remedy  by  an  action  against  the  corporation 
for  damages  or  by  a  suit  in  equity  to  secure  a  decree 
ordering  the  transfer.  (26  Cyc.  347.)  That  reason  for 
denying  the  writ  is  removed  by  the  statute.  BroJcaw  v. 
Com'rs  of  Highways,  130  HI.  482;  People  v.  Wells,  255 
m.  450.  The  right  to  the  writ  is  recognized  in  People 
ex  rel.  v.  Sterling  Mfg.  Co.,  82  111.  457 ;  People  ex  rel.  v. 
Manf.  Co.,  99  111.  355,  and  held  in  Smith  v.  Automatic 
Photographic  Co.,  118  HI.  App.  649.  Therefore  the 
judgment  of  the  trial  court  should  be  affirmed. 

Affirmed. 


Oiistave  K.  Cams,  Appellant,  v.  Matthiessen  &  Hegeler 

Zinz  Company  et  al..  Appellees. 

Oen.  No.  6,127. 

1.  Mandamus,  S  98* — token  moot  question  presented.  In  a  petl- 
tion  for  mandamus  to  compel  the  transfer  of  stock  by  a  corporation 
on  Its  books,  brought  by  one  holding  a  certificate  of  the  stock  of 
such  corporation  by  the  individual  assignment  of  one  who  actually 
held  such  stock  as  trustee,  although  It  stood  on  the  books  of  the 
corporation  In  the  Individual  name  of  such  trustee,  where  It  appeared 
that  as  a  result  of  the  suggestion  of  the  court  such  trustee  wrote 
on  the  certificate  sought  to  be  transferred  a  new  assignment,  both 

•See  Ulinois  Notes  DIffeft,  Vols.  XI  to  XT,  and  ComiiUitlTe  Qtwrterly,  tame 
topic  and  section  number. 

Vol.  CXCVl  29. 
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as  an  individual  and  as  trustee,  to  petitioner,  on  which  petttioner 
sought  and  obtained  a  writ  of  mandamus  to  compel  such  transfer,  an 
appeal  from  the  Judgment  denying  the  writ  in  the  first  case  on  the 
ground  that  such  transferror  could  not  make  a  valid  conv^mnce  of 
the  stock  as  an  individual,  held  to  present  a  moot  question. 

2.  GoBPOBATioirs,  S 153* — what  corutituiea  an  asHgntnent  of  ihck 
by  a  trustee.  One  who  appears  on  the  books  of  a  corporation  u 
owning  stock  in  her  own  name,  but  who  in  fact  owns  such  stoc^  u 
trustee  and  who  first  attempts  to  transfer  such  stock  individually, 
and  afterwards  writes  on  the  certificate  an  assignment  both  ai  an 
individual  and  as  trustee,  in  fact  transfers  the  stock  as  trustee; 
whatever  be  the  form  of  the  transaction. 

8.  Mandamus,  S  98* — when  no  power  to  require  two  Irofu/en  of 
same  stock.  A  court  cannot  order  two  peremptory  writs  requiring 
two  transfers  of  the  same  stock  and  two  certificates  thereof  to  be 
issued  to  the  transferee. 

4.  Mandamus,  $187* — when  validity  of  assignment  of  corporate 
stock  not  considered.  Where  a  transferee  of  a  certificate  of  stock 
under  one  form  of  assignment  seeks  mandamus  to  compel  the  cor- 
poration issuing  the  stock  to  transfer  the  same  on  its  books,  and 
on  the  writ  being  denied,  on  the  ground  that  the  assignment  to  him 
is  invalid,  obtains  another  assignment,  on  which  he  seeks  and  obtains 
the  writ  to  compel  the  transfer,  the  Appellate  Court  will  not  iDquire 
on  appeal  from  the  denial  of  the  writ  in  the  first  case^  whether 
the  first  form  of  assignment  was  valid. 

5.  Mandamus,  8  6* — when  necessary  matter  involved  be  substan- 
tial to  justify  use  of  remedy.  The  matter  Involved  in  a  mandanms 
proceeding  must  be  substantial  and  of  sufficient  importance  to  jae- 
tify  the  use  of  the  remedy,  and  moot  questions  will  not  be  deter- 
mined thereby. 

6.  Mandamus,  8  6* — what  is  nature  of  rights  necessary  for  grant- 
ing of  writ.  Unless  the  matter  involved  in  a  petition  for  mandamns 
be  of  public  interest,  the  writ  will  be  denied  where  the  right  sought 
to  be  enforced  thereby  is  or  will  become  a  mere  abstract  rl^t,  the 
enforcement  of  which  by  change  of  circumstances  can  be  of  no 
practical  benefit  to  petitioner. 

Appeal  from  the  Circuit  Court  of  La  Salle  county ;  the  Hon.  Bdoab 
Eldbedge,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.    Affirmed.    Opinion  filed  Demember  8,  1915. 

Montgomebt,  Hart,  Smith  &  Steebb,  for  appellant; 
Chables  S.  Cutting,  Geobge  T.  Buckingham,  Louis  E. 
Habt  and  Nobman  H.  Pbitchabd,  of  counsel. 

•See  minols  Note*  Dlseet,  ToU.  XI  to  XT,  and  CnmoUitlTe  Quuierly, 
topic  and  leetloii  number. 
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WnjjAM  J.  Calhoun  and  M.  F.  Gallaghbb,  for  ap- 
pellees. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

This  mandamn^  proceeding  is  referred  to  in  onr 
opinion  in  Gen.  No.  6,139,  ante^  p.  445,  filed  herewith. 
The  substantial  relief  sought  by  the  petition  in  this 
case  has  been  obtained  by  the  judgment  of  the  court  in 
that  case.  We  are  inclined  to  hold  that  the  petitioner 
in  this  case,  having  obtained  the  transfer  of  the  stock 
by  an  order  entered  in  the  other  case,  is  presenting  to 
us  merely  a  question  of  abstract  right.  It  will  be  seen 
by  reference  to  our  opinion  in  the  other  case  that  what- 
ever the  form  of  transfer  of  the  certificate  in  question, 
it  is,  in  fact,  a  transfer  by  a  trustee  to  a  trustee.  We 
cannot  order  a  peremptory  writ  in  each  case  thereby 
requiring  two  transfers  on  the  books  and  two  certifi- 
cates to  issue  on  the  same  share  of  stock,  and  prac- 
tically the  same  transaction.  Counsel  for  appellant 
suggest  this  difficulty,  and  counsel  for  appellees  answer 
the  suggestion  by  saying  that  the  transfer  is  only 
ordered  on  the  presentation  of  the  certificate  indorsed, 
and  therefore  the  supposed  difficulty  does  not  exist. 
Neither  counsel  have  much  discussed  this  question. 
Having  determined  that  an  assignment  in  the  form 
presented  in  Gen.  No.  6,139  must  be  recognized  by  the 
corporation,  and  affirmed  the  judgment  so  holding,  we 
are  not  inclined  to  investigate  the  question  whether 
the  form  of  assignment  adopted  in  this  case  is  also 
sufficient.  We  know  of  no  controlling  authority  gov- 
erning the  disposition  of  this  case  by  us  under  the  cir- 
cumstances, but  it  is  elementary  law  that  the  matter 
involved  in  a  mandamus  proceeding  must  be  substan- 
tial and  of  sufficient  importance  to  justify  the  use  of 
the  remedy;  that  abstract  or  moot  questions  will  not 
be  determined,  and  where  the  right  is,  or  will  become, 
8  mere  abstract  right,  the  enforcement  of  which  by 
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reason  of  some  change  of  circumstances  can  be  of  no 
substantial  or  practical  benefit  to  the  petitioner, 
mandamus  will  be  denied,  if  it  is  not  a  matter  of  public 
interest    (26  Cyc.  156.)    The  judgment  is  affirmed. 

Affirmed. 


The  People  of  the  State  of  Illinois  ex  ret,  Alex  Ander- 
son, AppeUee,  v.  County  of  Leei  Appellant. 

Gen.  No.  6,164. 

1.  Statutes,  §  218^ — when  construction  of  previous  staiuieB  am- 
trolling  in  construing  re^nacted  statute.  Where  a  statute  wliich  has 
not  been  Judicially  construed  re^nacts  previous  statutes  with  slighUy 
but  not  materially  different  provisions,  the  construction  given  by 
the  courts  to  such  previous  statutes  will  control  the  construction  of 
the  re^nacting  statute. 

2.  Statutes,  8205^ — when  presumed  Legislature  had  in  mind 
re-enacted  statutes  and  construction  placed  thereon  by  courts.  Where 
a  statute  re-enacts  previous  statutes  with  slightly  but  not  mate- 
rially different  provisions,  which  previous  statutes  have  received 
Judicial  construction,  it  must  be  presumed  that  the  Legislature,  in 
passing  the  re-enacting  statute,  had  in  mind  the  previous  statutes 
and  the  construction  given  by  the  courts  to  such  statutes. 

3.  Statutes,  S  109^ — when  words  of  statute  will  not  he  departed 
from.  Where  a  clause  in  a  statute  providing  for  the  enforcem^it  of 
a  duty  is  clearly  limited  to  the  duty  imposed  in  the  same  section,  the 
courts  are  not  at  liberty  so  to  extend  the  effect  of  such  clause  as  to 
make  it  apply  to  the  enforcement  of  a  different  duty  imposed  by  a 
different  section  of  the  same  act,  for  the  enforcement  of  whidi  dif- 
ferent duty  the  section  imposing  it  does  not  in  tesrmB  provide, 
although  it  cannot  be  perceived  why  the  Legislature  limited  the 
application  of  such  clause. 

4.  Roads  and  bridges,  8  154* — when  county/  cannot  he  oompeUed 
under  statute  to  aid  in  construction  or  repair  of  bridges.  Following 
the  construction  given  by  the  courts  to  previous  statutes  re-«iacted 
with  slight  but  not  materially  different  provisions,  by  Hurd's  Bev. 
St,  ch.  121,  art  V,  sec.  36,  providing  for  the  construction  by  coun- 
ties of  bridges  on  or  near  county  lines,  held  that  the  statute  con- 
tains no  express  provision  for  compelling  a  county  to  aid  in  the 
construction  or  repair  of  bridges  not  "across  any  stream  whidi  is 

•See  lUlDolfl  Notes  DIcett,  Vols.  XI  to  XT,  and  ComaUitiTe  QnarterlXi  fUBV 
topic  and  lectlon  number. 
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the  boundary  line  between*'  counties,  or  '*wlthin  eighty  rods  of  such 
boundary  line,  and  the  cost  of  such  bridge  will  equal  or  exceed 
$5,000,  as  to  which  class  of  bridges  such  statute  expressly  provides 
a  method  for  compelling  such  aid. 

5.  BoADS  AND  BBiDOES,  8 154^ — When  writ  of  mandamua  errone- 
ously granted  to  compel  county  to  aid  in  construction  of  bridges. 
In  a  petition  for  mandamus  to  compel  a  county  to  aid  in  the  con- 
struction of  bridges  on  or  near  county  lines  under  Hurd*s  Rev.  St., 
ch.  121,  art  V,  sec.  36,  providing  that  "bridges  over  streams  which 
divide  counties,  and  bridges  on  roads  on  county  lines,  and  bridges 
within  eighty  rods  of  county  lines,  i^all  be  built  and  repaired  at  the 
expense  of  such  counties,"  but  providing  no  method  for  the  enforce- 
ment of  such  duty  exc^t  as  to  bridges  "across  any  stream  which  is 
the  boundary  line  between**  counties  or  "within  eighty  rods  of  such 
boundary  line,  and  the  cost  of  such  bridge  will  equal  or  exceed 
$5,000,*'  held  that  the  writ  was  erroneously  granted  as  to  seven  of 
such  bridges,  and  that  the  writ  was  properly  denied  as  to  two 
bridges. 

Appeal  from  the  Circuit  Court  of  I^ee  county;  the  Hon.  Obcab  B. 
Hkabd,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.  Reversed  in  part  and  affirmed  in  part  Opinion  filed  Decem- 
ber 8,  1915.    ' 

Habby  Edwabds,  for  appellant 
WnxiAM  J.  Emebson,  for  appellee. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

This  is  a  mandamus  proceeding  begun  in  the  Circuit 
Court  of  Lee  county,  by  a  resident  landowner  and  tax- 
payer of  Ogle  county  to  compel  the  county  of  Lee  to 
aid  in  rebuilding  certain  bridges  on  public  highways  on 
the  county  line  between  Ogle  and  Lee  counties,  and  on 
highways  within  eighty  rods  of  said  county  line.  There 
was  a  trial  before  the  court  on  stipulated  facts  which 
left  the  decision  to  depend  entirely  on  the  construction 
of  section  36  of  article  V  of  our  Beads  and  Bridges 
Act.  of  1913  (chapter  121,  Kurd's  Bev.  Stat.).  The 
first  sentence  of  said  section  directs  that  three  classes 
of  bridges  (1)  over  streams  which  divide  counties  (2) 
on  roads  on  county  lines  (3)  within  eighty  rods  of 

*8e«  nilnois  Note*  Digest,  Vols.  XI  to  XT,  and  CnmaUitlve  Qnaiterly,  Mune 
t«plc  and  sectioii  number. 
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county  lines  *  *  shall  be  built  and  repaired  at  the  exp^ise 
of  such  counties/'  The  next  two  sentences  direct  that 
bridges  of  class  (1)  and  (3)  when  the  cost  of  constrnc- 
tion  shall  be  $5,000,  or  over,  shall  be  built  by  such 
counties  in  the  proportion  indicated,  and  when  one 
county,  desiring  to  construct  such  bridge,  has  appro- 
priated its  share  of  the  cost  of  constructing  the  same, 
the  other  county  shall  make  an  appropriation  for  its 
share  of  the  cost,  and  if  it  fails  to  do  so,  any  court  of 
competent  juriscHction  shall  issue  an  order  compelling 
it  to  make  such  appropriation.  Further  provided  as  to 
bridges  in  class  (3)  that  cost  less  than  $5,000  that  the 
expense  of  building  and  maintaining  shall  be  borne  by 
both  counties  in  the  proportion  to  be  fixed  as  there  in- 
dicated, but  no  provision  as  to  enforcing  that  liability. 
The  section  reads  as  follows:  ** Bridges  over  streams 
which  divide  counties,  and  bridges  on  roads  on  county 
lines,  and  bridges  within  eighty  rods  of  county  lines, 
shall  be  built  and  repaired  at  the  expense  of  sudi 
counties.  And  all  such  bridges  over  streams  which 
form  the  boundary  line  between  two  counties,  and  all 
such  bridges  within  eighty  rods  of  such  boundary  line, 
when  the  cost  of  constructing  the  same  shall  be  $5,000 
or  over,  shall  be  built  by  such  counties  respectively  in 
the  proportion  that  the  taxable  property  in  each  county 
respectively  bears  to  each  other  according  to  ite 
assessed  value  as  equalized  at  the  time  of  constructing 
such  bridge.  And  when  any  county  desires  to  build 
any  such  bridge  across  any  stream  which  is  the 
boundary  line  between  such  county  and  another  county, 
or  desires  to  build  any  such  bridge  within  eighty  rods 
of  such  boundary  line,  and  the  cost  of  such  bridge  wiD 
equal  or  exceed  $5,000,  and  the  county  desiring  to  con- 
struct such  bridge  has  appropriated  its  share  of  the 
cost  of  constructing  the  same,  tjien  it  shall  be  the  duty 
of  such  other  county  to  make  an  appropriation  for  ite 
proportion  of  the  cost  of  said  bridge  on  the  basis  of 
the  assessed  value  of  the  property,  real  and  personal, 
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of  each  of  said  counties  according  to  the  last  preceding 
assessment  thereof  as  equalized,  and  if  such  other 
county  fails  or  refuses  to  make  an  appropriation  for 
its  proper  portion  of  the  cost  of  constructing  such 
bridge,  any  court  of  competent  jurisdiction  shall  issue 
an  order  to  compel  such  county  to  make  such  appro- 
priation upon  a  proper  petition  for  that  purpose,  and 
the  cost  and  expense  of  maintaining  and  keeping  the 
same  in  repair  after  the  same  is  built  and  constructed 
shall  be  borne  in  the  proportion  of  the  assessed  value 
of  the  property  in  each  of  said  counties  according  to 
the  latest  equalized  assessment  thereof :  Provided,  that 
for  the  building  and  maintaining  of  bridges  over 
streams  near  county  lines  in  which  both  are  interested 
and  where  the  cost  thereof  is  less  than  $5,000,  the  ex- 
pense of  building  and  maintaining  any  such  bridge 
shall  be  borne  by  both  counties  in  such  portion  as  shall 
be  Just  and  equitable  between  the  counties,  taking  into 
consideration  the  taxable  property  in  each,  the  location 
of  the  bridge,  and  the  advantage  of  each,  to  be  deter- 
mined by  the  commissioner  in  making  contracts  for  the 
same,  as  provided  for  in  section  37  of  this  act.*' 

None  of  the  bridges  in  question  ara  of  class  (1). 
Seven  of  the  nine  are  of  class  (2)  and  are  located  on 
the  county  line  road  running  east  and  west  between 
the  two  counties.  The  other  two  bridges  are  of  class 
(3)  located  within  eighty  rods  of  the  county  line. 
These  nine  bridges  were  so  worn  and  decayed  that  new 
bridges  in  their  places  were  necessary  and  the  cost  of 
building  the  seven  bridges  on  the  county  line  would  be 
from  $185,  the  least  expensive,  to  $1,230,  the  most  ex- 
pensive, and  to  build  the  two  bridges  near  the  county 
line  would  cost  $700  and  $1,330,  respectively.  It  was 
stipulated  that  if  said  bridges  are  required  to  be  built 
by  said  counties,  each  should  pay  one-half  the  cost 
thereof,  and  further  stipulated  that  no  contract  had 
ever  been  entered  into  between  said  counties  to  build, 
repair  or  maintain  any  of  s^id  bridges,  and  that  both 
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of  said  counties  are  under  Township  OrganizatioiL 
The  stipulation  covered  other  facts  not  necessary  to  be 
here  noticed.  The  court  granted  the  prayer  of  the 
petition  as  to  the  i^even  bridges  on  the  county  line 
road,  and  denied  it  as  to  the  two  bridges  within  eighty 
rods  of  the  county  line.  By  appropriate  assignment 
of  errors  and  cross-errors  such  action  of  the  court  is 
here  presented  for  review.  Counsel  say  there  is  no 
reported  judicial  construction  of  this  statute,  and  we 
know  of  none.  There  was  a  similar  provision  in  the 
Eevised  Statutes  of  1874,  sec.  107,  p.  930,  reading  as 
follows:  ** Bridges  over  streams  which  divide  towns 
or  counties  and  bridges  over  streams  on  roads  on 
county  or  town  lines,  shall  be  built  and  repaired  at  the 
equal  expense  of  such  towns  or  counties:  Provided, 
that  for  the  building  and  maintaining  of  bridges  over 
streams  near  county  or  town  lines,  in  which  both  are 
equally  interested,  the  expense  of  building  and  main- 
taining any  such  bridges  shall  be  borne  equally  by 
both  counties  or  towns.*' 

This  provision  was  construed  by  the  Supreme  Court 
in  ComWs  of  Highways  v.  Corners  of  Highways,  100  HL 
631,  and  it  was  said  that  the  provision  considered 
alone  seemed  to  impose  a  liability,  but  it  was  pointed 
out  that  the  two  succeeding  sections  (108  and  109)  pro- 
vided for  the  making  of  joint  contracts  by  the  com- 
missioners of  the  adjoining  towns  or  counties,  and  for 
the  enforcement  of  such  contracts  when  made,  and 
that  section  107  contained  no  provision  whereby  one 
town  could  compel  another  to  erect  or  repair  a  bridge 
on  a  town  line;  therefore  it  was  held  that  the  clause 
in  section  107  was  intended  to  apply  only  to  cases 
where  contracts  had  been  made  as  provided  in  the  fol- 
lowing sections.  The  court  observed,  in  discussing 
the  statute  then  in  force,  that  great  injustice  might 
result  in  not  observing  the  modification  of  this  clause ; 
that  a  densely  populated  township  on  one  side  of  a 
stream  might  bankrupt  an  adjoining  township  of  few 
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inhabitants  on  the  other  side  of  the  stream  by  requir- 
ing an  equal  contribution  to  the  building  of  such 
bridge.  The  question  again  arose  in  People  v.  ComWs 
of  Highways,  158  HI.  197,  and  two  sections  of  the  then 
existing  Boad  and  Bridge  law  were  quoted  and  dis- 
cussed and  it  appears  that  the  first  section  had  been 
changed,  perhaps  to  meet  the  suggestion  of  injustice, 
by  omitting  the  words  ^^equaP*  and  ** equally,^*  leaving 
the  obligation  to  repair  or  build  bridges  on  county 
line  roads  and  bridges  on  streams  which  divide  county 
lines  the  same,  except  it  was  to  be  at  the  expense  of 
the  adjoining  municipalities  without  stating  in  what 
proportion,  and  for  the  building  and  maintaining  of 
bridges  near  county  lines  it  was  provided  that  the 
expense  should  be  just  and  equitable,  taking  into  con- 
sideration the  taxable  property  of  each,  the  location  of 
the  bridge,  and  the  advantage.  The  statute  there  re- 
cited contained  provisions  as  to  the  making  and  en- 
forcing of  joint  contracts  for  building  such  bridges, 
and  the  court  held  that  the  liability  apparently  im- 
posed could  not  be  enforced  in  the  absence  of  contract, 
but  found  there  was  a  contract  that  should  be  enforced. 
The  slightly  varying  imperative  provisions  under 
consideration  in  the  two  above  cited  cases  do  not  ma- 
terially differ  from  the  apparently  imperative  pro- 
visions in  the  present  act,  and  unless  there  has  been 
some  material  change  in  the  following  provisions,  those 
two  cases  control,  and  one  county  cannot  compel  an- 
other to  contribute  to  the  building  of  a  bridge.  Under 
the  former  statutes  it  was  held,  as  we  have  seen,  that 
while  the  obligation  to  build  and  repair  bridges  was  in 
the  first  clause  clearly  imposed  on  adjoining  counties 
and  towns,  still  because  the  Legislature  in  that  sec- 
tion of  the  statute  had  not  provided  any  way  of  en- 
forcing the  imposed  duty  but  in  the  succeeding  two 
sections  had  provided  that  it  should  be  arranged  by 
contract  between  the  authorities,  that  the  duty  could 
not  be  enforced  in  the  absence  of  a  contract.    It  is 
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'  to  be  prestimed  that  the  Legislature  had  these  former 
statutes  and  their  construction  by  the  Supreme  Court 
in  mind  when  it  passed  the  present  statute.  It  left 
entirely  the  same  clause  (omitting  towns)  requiring 
adjoining  counties  to  build  the  three  classes  of  bridges 
mentioned,  and  met  the  suggestion  that  no  way  was 
provided  in  that  section  for  enforcing  the  duty  by 
providing  a  way  as  to  a  part,  but  not  all  of  the  bridges 
falling  within  the  designation  in  the  first  clause,  and 
left  the  succeeding  sections  with  practically  the  same 
force  and  effect  bearing  op  the  construction  of  the 
first  clause  as  in  the  former  statutes.  Counsel  sug- 
gest, in  substance,  that  the  Legislature  must  have 
intended  that  this  first  clause  should  be  enforced  by 
mandamus ;  that  there  is  no  good  reason  why  it  should 
impose  the  duty  as  to  all  bridges  and  then  limit  the 
right  of  enforcement  to  a  part  of  the  bridges.  But 
if  the  right  to  enforce  the  first  provision  of  the 
statute  requiring  counties  to  join  in  the  building  of  all 
bridges  of  a  certain  description  must  depend  upon  a 
clause  in  that  section  providing  for  the  enforcement 
of  the  duty,  then  it  seems  to  us  we  must  look  at  the 
clause  claimed  to  have  that  effect,  and  if  it  is  clearly 
limited  to  a  part  only  of  the  bridges  first  designated, 
the  court  is  not  at  liberty  to  extend  its  effect  to  all 
of  the  bridges,  even  though  it  cannot  b^  perceived  why 
the  Legislature  limited  it  to  a  part  of  them.  The 
present  act  makes  one  such  change  by  expressly  pro- 
viding for  compelling  a  county  to  aid  in  building  a 
bridge  on  a  stream  which  is  the  boundary  line,  or 
within  eighty  rods  of  such  boundary  line,  if  the  cost 
of  such  bridge  will  equal  or  exceed  $5,000;  but  the 
first  seven  bridges  here  in  question  were  neither  on 
such  a  stream  nor  was  the  cost  of  any  of  them  $5,000, 
and  if  we  read  **  within  eighty  rods  of  such  boundary 
line^*  as  meaning  within  eighty  rods  of  the  comity 
line,  still  the  two  other  bridges  are  excluded  because 
neither  of  them  were  to  cost  $5,000.    Therefore,  there 
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is  no  express  provision  in  the  present  statnte  for  com- 
pelling the  connty  of  Lee  to  aid  in  building  any  of 
these  nine  bridges.  But  there  is  a  proviso  as  to  bridges 
over  streams  near  county  lines  that  cost  less  than  $5,- 
000.  Assuming  **near^^  is  to  be  read  **  within  eighty 
rods,*'  we  have  a  description  of  the  last  two  bridges 
in  question  here,  and  it  is  imperatively  said  that  the 
cost  shall  be  borne  by  both  counties  in  practically  the 
same  language  as  to  proportionment  found  in  the^ 
statute  under  discussion  in  the  People  v.  ComWs  of 
Highways,  supra.  But  there  is  no  direction  as  to 
enforcing  the  duty,  and  the  adjustment  of  the  relative 
amounts  to  be  paid  is  fixed  by  reference  to  a  suc- 
ceeding section,  as  it  was  in  the  former  act. 

We  do  not  see  that  the  statute  admits  of  a  different 
construction  from  that  given  former  acts  in  the  two 
cases  above  cited.  We  are  therefore  of  the  opinion 
that  the  court  erred  in  granting  the  prayer  of  the 
petition  as  to  the  seven  bridges  on  the  county  line  road, 
and  did  not  err  in  refusing  to  grant  the  prayer  of  the 
petition  as  to  the  two  bridges  within  eighty  rods  of 
the  county  line.  That  part  of  the  judgment  granting 
the  prayer  of  the  petition  as  to  the  seven  bridges  on 
the  county  line  is  reversed,  and  the  part  denying  the 
prayer  of  the  petition  as  to  the  two  bridges  near  the 
county  line  is  affirmed. 

Reversed  in  part  and  affirmed  in  part. 


X.  H.  White,  Defendant  in  Error,  v.  Ohicago,  Peoria  ft 
St.  Louis  Railroad  Company,  Plaintiff  in  Error. 

Gen.  No.  6^206. 

1.  Bailboads,  §416* — how  decree  of  foreclosure  providing  for 
enforcement  of  payment  out  of  assets  of  sale  and  assumption  of 
HahUities  construed.  Where  a  decree  ordering  the  sale  of  a  railroad 
under  foreclosure  requires  the  purchaser  at  such  sale  to  assume  cer- 
tain UablUtles  Incurred  by  the  receivers  of  such  railroad  before  the 

*See  nUnoU  Notes  Wgent,  VoIm.  XI  to  XV.  and  Camalativo  Quarterly,  Mine 
topir  and  nertlon  namber. 
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foreclo8iire»  and  also  provides  for  enforcing  the  payment  of  radi 
claims  out  of  assets  received  by  the  purchaser  at  the  sale,  the  pro- 
vision as  to  assumption  of  liabilities  is  indep^ident  of  the  ^orl- 
sion  for  enforcing  payment  ont  of  the  assets. 

2.  Bailboads,  §427* — when  liahUUy  of  purchaser  at  /t>rec{OMre 
$ale  for  personal  injuries  hosed  upon  decree.  In  an  action  by  a  pas- 
senger for  personal  injuries  which  first  accrued  against  the  recovers 
of  a  railroad  corporation,  where  defendant  is  either  the  purdiafler 
or  assignee  of  the  purchaser  at^a  foreclosure  sale  of  the  property  of 
such  corporation  under  a  decree  requiring  such  purchaser  and  its 
assigns  to  assume,  and  pay  all  liabilities  incurred  by  such  recelTOS 
in  the  operation  of  such  railroad,  defendant's  liability  rests  on  the 
provisions  of  such  decree,  and  compliance  therewith. 

3.  Plkaoing,  §100* — what  is  effect  of  plea  of  general  issue  is 
action  for  ^negligent  injuries.  In  an  action  to  recover  for  personal 
injuries  alleged  to  be  the  result  of  negligence,  a  plea  of  the  genatil 
issue  is  to  be  treated  as  a  plea  of  not  guilty  and  as  a  g^ieral  denial 
of  the  material  averments  of  the  declaration. 

4.  Railboads,  §  427* — when  purchaser  at  foreclosure  sale  assumet 
liabilities.  Where  a  decree  ordering  the  sale  on  foreclosure  of  tlie 
projierty  of  a  railroad  required  the  purchaser  at  such  sale  or  its 
assigns  to  assume,  as  part  of  the  purchfise  price,  all  liabilitieB 
incurred  by  the  receivers  remaining  unpaid  at  the  time  of  sale,  such 
purchaser  or  its  assigns,  by  acquiring  such  property,  undertook  to 
pay  such  liabilities  when  established  as  provided  by  the  decree. 

5.  Railboads,  §53* — when  purchaser  at  foreclosure  sale  assum- 
ing liabilities  may  he  sued.  In  an  action  on  a  liability  first  accruing 
against  the  receivers  of  a  railroad  before  the  sale  of  Its  property 
under  foreclosure,  where  defendant  is  either  the  purchaser  at  sndi 
sale  or  the  assignee  of  such  purchaser,  and  where  the  decree  oifier- 
ing  such  sale  requires  such  purchaser  and  its  assigns  to  assume  and 
pay  all  liabilities  incurred  by  such  receivers  when  such  liabilitieB 
are  established  as  provided  by  such  decree,  defendant  cannot  con- 
tend that  the  liability  of  the  receivers  has  not  been  established 
where  they  are  joined  as  parties,  since  defendant  is  the  <Mily  party 
having  a  real  interest  in  the  defense,  and  is  permitted  to  control 
such  defense  and  required  to  assume  its  burdens. 

6.  Railboads,  §  427* — when  purchaser  at  foreclosure  sale  dhrectlif 
liable  for  claims  against  receiver.  Where  a  decree  ordering  the  sale 
under  foreclosure  of  the  property  of  a  railroad  corporation  requires 
that  the  purchaser  at  such  sale  or  its  assigns  unconditionally  assume 
and  pay  all  liabilities  accruing  against  the  receivers  of  such  corpora- 
tion, such  liability  may  be  enforced  in  an  action  at  law  directly 
against  such  purchaser  or  its  assigns. 

•See  IlUnols  Notes  Digest,  Vols.  XI  to  XV,  and  CumiilatlTe  Quarterly, 
topic  Mid  section  nnmber. 
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7.  CoNTBACTS,  S  349* — when  person  not  party  to  contract  right  of 
action  in  oum  name.  A  third  person  not  a  party  to  a  contract  made 
for  his  benefit  may  maintain  an  action  in  his  own  name  for  a  breach 
of  such  contract 

8.  RBonysBS,  §46* — how  dlaima  agakiat  enforced.  Beceiyers  of 
corporations  are  not  personally  liable  for  claims  accruing  against 
them  as  such  receivers,  but  property  in  their  hands  as  such  receiv- 
ers may  be  subjected  to  the  payment  of  such  claims,  after  the  sale 
of  such  property  by  such  receivers. 

9.  Railboads,  S  427* — when  proviaiona  in  foreclosure  decree  as  to 
establishment  of  assumed  claims  against  purchaser  complied  with. 
In  an  action  on  a  liability  first  accruing  against  receivers  of  a  rail- 
road corporation,  where  defendant  is  the  purchaser  or  assignee  of 
the  purchaser  of  the  property  of  such  corporation  at  a  foreclosure 
sale  under  a  decree  requiring  such  purchaser  or  its  assigns  to  assume 
and  pay  all  liabilities  incurred  by  such  receivers  before  foreclosure, 
provided  that  such  liabilities  are  established  as  provided  by  the 
decree,  a  plaintiff  has  substantially  complied  with  the  provisions  of 
such  decree  as  to  the  establishment  of  his  claim  where  such  pur- 
chaser or  assignee  defends  the  action  in  the  State  Court,  although 
such  receivers  are  not  Joined  as  parties  to  the  action. 

10.  Appeal  and  ebbob,  §  1699* — when  error  in  overruling  motion 
to  direct  verdict  waived.  It  is  not  error  to  overrule  a  motion  made 
by  defendant  at  the  dose  of  plaintilTs  evidence  for  a  directed  ver- 
dict in  its  favor  on  the  ground  of  variance  where  defendant  did  not 
rest,  but  introduced  evidence  on  its  own  behalf,  thereby  waiving  any 
error  in  overruling  its  motion. 

11.  Cabbtebs,  §  476* — when  evidence  suf/lcient  to  establish  owner- 
ship of  roilrood.  In  an  action  to  establish  a  claim  for  personal 
injuries  sustained  by  a  passenger  by  stepping  off  the  unlighted  plat- 
form of  a  railroad  depot,  which  claim  first  accrued  against  the 
receivers  of  such  railroad  corporation  before  foreclosure,  and  where 
defendant  was  alleged  to  be  the  owner  of  such  railroad  by  assign- 
ment from  the  purchaser  of  such  railroad  at  a  foreclosure  sale 
ordered  by  a  decree  requiring  that  such  purchaser  or  its  assigns 
assume  such  liabilities  when  established  as  required  by  the  decree, 
evidence  held  to  warrant  a  finding  that  at  the  time  the  action  was 
brought  defendant  was  in  possession  of  and  was  operating  the  rail- 
road as  owner,  and  that  it  could  have  become  such  owner  only  as 
the  purchaser  or  as  assignee  of  the  purchaser  at  such  sale. 

12.  Evidbncb,  §471* — when  evidence  sufficient  to  prove  facts. 
Slight  evidence,  not  so  clear  and  accurate  as  is  required  on  disputed 
questions,  is  sufficient  to  prove  facts  which  no  one  is  expected  to  or 


•See  nUnois  Notes  DisMt,  Vols.  XI  to  XV,  Mid  CumiilAtlve  Quarterly,  same 
topic  and  section  number. 
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does  deny,  and  which  are  naturally  assumed  from  the  history  of 
the  case. 

la  Gabbdcbs,  §862* — when  evidence  suffMeni  to  e9tablUh  negU- 
genoe  in  faiUng  to  light  station  platform.  In  an  action  by  a  pas- 
senger to  establish  a  daim  for  personal  injuries  sustained  as  a 
result  of  stepping  off  a  railroad  platform  in  the  nighttime,  alleged 
to  be  due  to  the  negligence  of  the  receivers  of  such  railroad  in 
failing  to  light  such  platform,  where  defendant  had  assumed  the 
liabilities  of  such  receivers,  evidence  held  to  warrant  a  finding  that 
such  receivers  were  negligrat  in  faUlng  to  light  the  platform. 

14.  Oabbdcbs,  §421* — when  etidence  sufficient  to  establish  ewer- 
cise  of  due  care  by  passenger  injured  by  stepping  off  station  platform. 
In  an  action  by  a  passenger  to  establish  a  claim  for  personal  injuries 
sustained  by  stepping  off  a  railroad  platform  In  the  nighttime,  where 
it  was  alleged  that  the  receivers  of  such  railroad  corporation  negli- 
gently failed  to  light  such  platform,  so  that  when  plaintiff  was  look- 
ing for  a  toilet  he  failed  to  see  the  edge  of  the  platform  owing  to 
the  darkness,  evidence  held  to  warrant  a  finding  tliat  plaintiff  exer- 
cised ordinary  care. 

15.  Damages,  §  128* — when  verdict  not  excessive  in  action  for 
personal  injuries.  In  an  action  to  recover  for  personal  injuries  sus- 
tained by  a  man  fifty-two  years  of  age,  and  of  an  earning  capacity 
of  about  $100  a  month,  where  the  injuries  sought  to  be  recovered 
for  consisted  of  a  fracture  of  the  arch  of  the  foot,  causing  suffMng 
for  several  weeks,  and  resulting  in  a  permanent  injury  to  the  foot, 
materially  interfering  with  walking,  a  verdict  for  phiintiff  of  95,000 
held  not  excessive. 

16.  Appeal  and  ebbob,  §  1772* — when  judgment  witt  not  be 
reversed.  Although  an  action  involves  questions  which  cannot  be 
decided  on  any  existing  decisive  authority,  a  court  of  review  will 
not  reverse  a  Judgment  in  such  action  where  substantial  Justice 
appears  to  have  been  done,  and  where  there  is  no  reason  to  suppose 
that  a  retrial  under  different  procedure  directed  by  the  reviewing 
court  would  be  more  in  accord  with  established  methods. 

Error  to  the  Circuit  Court  of  Peoria  county;  the  Hon.  Johh 
M.  NiEHAus,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  AfBrmed.  Opinion  filed  December  8,  1915.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Stevens,  Miller  &  Elliott,  for  plaintiff  in  error; 
Wilson,  Warren  &  Child,  of  counsel. 

Daily  &  Miller  and  Robert  N.  MoOormiok,  for  de- 
fendant in  error. 

•See  lUlnois  Note*  Digest,  VoU.  XI  to  XV,  and  CunmlatiTe  l^uuterly. 
topic  Mid  eeeUon  nmiiber. 
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Mb.  Presidikg  Justice  Oabnes  delivered  the  opinion 
of  the  conrt. 

A.  H.  White,  the  defendant  in  error,  was  injured 
in  the  night  of  November  11,  1912,  by  stepping  off 
the  nnlighted  depot  platform  of  the  Chicago,  Peoria 
&  St.  Lonis  Railway  Company  at  Forrest  City,  Illi- 
nois, and  falling  on  the  ground,  while  waiting  as  a 
passenger  to  take  a  train.  The  company  was  at  that 
time  in  the  control  of  receivers  appointed  by  the  Dis- 
trict Court  of  the  United  States  for  the  Southern 
District  of  Illinois,  Southern  Division,  in  a  foreclosure 
suit  there  pending.  Afterwards,  and  before  this  suit 
was  begun,  there  was  a  sale  of  all  the  railway  prop- 
erty in  said  foreclosure  proceeding,  and  the  plaintiff 
in  error,  with  the  same  name  as  the  other  corporation 
except  the  word  ** railway*'  was  changed  to  ** rail- 
road,*' seems  to  have  acquired  title  to  the  property 
under  the  foreclosure  sale,  and  was  operating  the  road 
when  this  suit  was  commenced.  Under  the  decree  of 
sale,  one  so  acquiring  title  was  required  to  pay  in 
addition  to  the  purchase  price  bid  ^Ho  the  extent  that 
the  assets  or  proceeds  of  assets  in  the  receiver's  hands 
shall  be  insufficient  for  that  purpose'*  among  other 
things,  **  liabilities  which  shall  have  been  legally  in- 
curred" in  the  operation  of  the  railway  by  the  receiv- 
ers, before  delivery  of  possession  of  the  property  sold. 
And  it  was  provided  in  the  decree  of  sale  that  any 
portion  of  such  liabilities  not  paid  prior  to  such  de- 
livery of  possession  to  the  purchaser  should,  when 
duly  established,  remain  and  constitute  a  fresh  lien 
upon  the  property  in  the  hands  of  the  purchaser,  or 
his  assignee,  until  fully  paid.  And  further  provided 
that  any  claim  for  any  such  liability  incurred  during 
the  receivership  not  presented  to  the  receivers  before 
the  delivery  of  the  possession  of  the  property  shall 
be  presented  for  allowance  within  four  months  after 
the  first  publication  by  the  receivers  of  a  notice  pub- 
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lished  upon  the  request  of  any  purchaser  after  delivery 
of  possession  of  the  property  to  the  purchaser,  and  that 
claims  not  presented  within  four  months  after  said 
first  publication  shall  not  be  enforceable  against  the 
receivers,  the  property,  the  purchaser  or  his  assignees. 
And  further  provided  if  the  purchaser,  or  his  assignee, 
shall  refuse,  after  demand  made,  to  pay  any  such  lia- 
bility, *  *  the  person  holding  the  claim  therefor,  whether 
established  in  a  State  Court,  or  any  other  court  of 
competent  jurisdiction,  may,  upon  fifteen  days'  notice 
to  said  purchaser, .  his  or  their  successors  or  assigns, 
file  his  petition  in  this  (Federal)  Court  to  have  his  said 
claim  enforced  against  the  property,  •  •  •  and  that 
such  purchaser,  or  assignee,  shall  have  the  right  to 
appear  and  make  defense  to  any  claim  so  sought  to 
be  enforced.  *  *  *  And  jurisdiction  of  this  suit 
is  retained  by  this  (Federal)  Court  for  the  purpose  of 
enforcing  these  provisions  of  this  decree.*'  And  fur- 
ther provided  that  such  purchaser  or  assignee  **  shall 
have  the  right  to  enter  his  or  their  appearance  in  this 
court  or  in  any  other  court,"  and  that  such  purchaser 
or  assignee  or  any  party  to  the  foreclosure  suit  might 
contest  any  claim  existing  and  undetermined  at  the 
time  of  the  sale,  or  any  demand  presented  thereafter 
which  would  be  payable  by  such  purchaser  or  assignee, 
or  chargeable  against  the  property  purchased  in  addi- 
tion to  the  amount  bid  by  such  purchaser. 

The  part  of  the  decree  from  which  we  have  attempted 
to  state  the  provisions  applicable  to  the  questions  pre- 
sented here,  reads  as  follows : 

**The  purchaser  or  purchasers,  his  or  their  succes- 
sors or  assigns,  shall,  as  part  consideration  and  pur- 
chase price  of  the  property  purchased,  and  in  addition 
to  the  sum  bid,  take  the  property  and  receive  the  deed 
or  deeds  therefor  upon  the  express  condition  that  be 
or  they  or  his  or  their  succsesors  or  assigns  shall  pay, 
satisfy  and  discharge — to  the  extent  that  the  assets  or 
proceeds  of  assets  in  the  receivers'  hands  shall  be 
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insufficient  for  that  purpose — any  residue,  remaining 
after  the  application  of  the  proceeds  of  the  sale  of  the 
mortgaged  premises,  (a)  of  any  unpaid  compensation 
that  shall  have  been  allowed  by  this  court  to  the  re- 
ceivers, (b)  of  all  indebtedness  and  obligations  or  lia- 
bilities which  shall  have  been  legally  contracted  or 
incurred,  in  or  about  the  management  and  operation 
of  the  railroads  and  properties  of  the  defendant  Rail- 
way Company,  by  the  receivers  before  delivery  of  pos- 
session of  the  property  sold ;  and  any  portion  of  such 
indebtedness,  obligations  and  liabilities  which  shall  not 
have  been  paid  by  the  purchaser  or  by  the  receivers, 
prior  to  such  delivery  of  possession  shall,  when  duly 
established,  remain  and  constitute  a  fresh  lien  upon 
the  property  in  the  h^nds  of  the  jpurchaser  or  pur- 
chasers, his  or  their  successors  or  assigns,  until  fully 
paid,  satisfied  or  discharged,  provided,  however,  that 
any  such  claims  for  indebtedness,  obligations  or  lia- 
bilities contracted  or  incurred  during  the  receivership 
which  shall  not  have  been  presented  to  the  receivers  at 
the  time  of  delivery  of  possession  of  such  property 
shall  be  presented  for  allowance  within  four  (4) 
months,  after  the  first  publication  by  the  receivers  of 
a  notice  published  in  a  newspaper  regularly  issued, 
and  having  a  general  circulation  in  Springfield,  Illi- 
nois, which  said  publication  shall  be  made  at  least  once 
a  week  for  a  period  of  four  (4)  weeks  upon  request 
of  any  such  purchaser  or  purchasers  after  delivery  of 
possession  of  the  property  to  the  purchaser  or  pur- 
chasers ;  and  any  such  claims  which  shall  not  be  pre- 
sented for  allowance  within  the  period  of  four  (4) 
months  after  said  first  publication  of  notice  shall  not 
be  enforceable  against  the  said  receivers,  nor  against 
the  property  sold,  nor  against  the  purchaser  or  pur- 
chasers, his  or  their  successors  or  assigns ;  and  (c)  of 
any  indebtedness  and  liabilities,  contracted  or  incurred 
by  the  defendant  Railway  Company  in  the  operation 
of  its  railroad  and  property  before  the  appointment 

Vol.  CXCVI  30. 
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of  the  receivers,  that  are  prior  in  lien  to  the  consoli- 
dated mortgage  and  that  shall  not  have  been  paid  or 
satisfied  out  of  the  income  of  the  railroads  and  the 
properties  in  the  hands  of  the  receivers,  for  the  col- 
lection and  enforcement  of  which  either  claims  or 
intervening  petitions  have  been  filed  in  this  cause, 
upon  this  court  adjudging  the  same  to  be  prior  in  lien 
to  said  consolidated  mortgage  and  directing  payment 
thereof.  Any  payment  for  any  snch  purpose  made  by 
the  purchaser  or  purchasers,  his  or  their  successors 
or  assigns,  in  advance  of  the  final  accounting  and  dis- 
charge of  the  receivers  shall  be  treated  as  advances 
and  subject  to  final  adjustment  on  such  accounting.  In 
the  event  that  such  purchaser  or  purchasers,  his  or 
their  successors  or  assigns  shall  refuse,  after  demand 
made,  to  pay  any  of  the  aforesaid  indebtedness,  obli- 
gations or  liabilities,  the  person  holding  the  claim 
therefor,  whether  established  in  a  State  Court  or  any 
other  court  of  competent  jurisdiction,  may,  upon  fif- 
teen days'  notice  to  said  purchaser,  his  or  their  suc- 
cessors or  assigns,  file  his  petition  in  this  court  to 
have  his  said  claim  enforced  against  the  property 
aforesaid  in  accordance  with  the  usual  practice  in  rela- 
tion to  claims  of  a  similar  character;  and  such  par- 
chaser  or  purchasers,  his  or  their  successors  or  as- 
signs, shall  have  the  right  to  appear  and  make  defense 
to  any  claim  so  sought  to  be  enforced,  and  either  party 
shall  have  the  right  to  appeal  from  any  order,  judg- 
ment or  decree  made  thereon.  And  jurisdiction  of  tius 
suit  is  retained  by  this  court  for  the  purpose  of  enforc- 
ing these  provisions  of  this  decree. 

*  *  And  such  purchaser  or  purchasers,  and  his  or  their 
successors  or  assigns,  shall  have  the  right  to  enter 
his  or  their  appearance  in  this  court  or  in  any  other 
court,  and  he  or  they  and  any  of  the  parties  to  this 
suit  shall  have  the  right  to  contest  any  claim,  demand 
or  allowance  existing  at  the  time  of  the  sale  and  then 
undetermined  or  any  claim  or  demand  which  may  arise 


Second  Distmot — Decembeb,  1915.  467 

White  y.  Chicago,  Peoria  &  St.  Louis  R.  Co.,  196  111.  App.  459. 

or  be  presented  thereafter,  which  would  be  payable  by 
such  purchaser  or  purchasers,  his  or  their  successors 
or  assigns,  or  which  would  be  chargeable  against  the 
property  purchased  in  addition  to  the  amount  bid  by 
such  purchaser  or  purchasers  at  the  sale;  and  may 
appeal  from  any  decision  relating  to  any  such  claim, 
demand  or  allowance. 

**The  purchaser  or  purchasers  at  such  sale  shall 
inunediately  after  the  confirmation  thereof  become  en- 
titled to  enter  his  or  their  appearance  in  this  suit  and 
become  a  party  to  the  record  herein,  thereby  becoming 
bound  by  all  proceedings  thereafter  taken  in  this  suit.*' 

It  is  to  be  observed  that  the  purchaser 's  assumption 
of  UabiUty  for  payment  of  claims  against  the  receivers 
is  independent^f  the  provisions  for  enforcing  payment 
out  of  assets  that  the  purchaser  receives  under  the 
sale.  The  liability,  if  any,  of  plaintiff  in  error,  rests 
on  the  above  provisions  in  the  decree  of  sale  under 
which  it  acquired  the  property,  and  while  it  is  con- 
tended that  the  evidence  does  not  establish  negligence 
of  the  receivers  or  due  care  of  the  defendant  in  error, 
the  principal  and  difficult  question  is  whether,  assum- 
ing a  case  made  that  would  have  warranted  a  judgment 
against  the  receivers,  the  plaintiff  in  error  is  liable,- 
in  this  action  in  which  the  receivers  are  not  a  party,  for 
a  claim  that  the  receivers  never  had  an  opportunity  to 
defend. 

The  declaration,  as  finally  amended,  set  out  the  re- 
ceivership, the  wrong  and  injury  complained  of  occur- 
ring during  such  receivership,  the  substance  of  the 
above  quoted  provisions  of  the  decree  as  to  liability 
of  purchasers  and  assignees  of  purchasers  at  the  re- 
ceivers' sale;  averred  that  the  defendant  was  such 
assignee;  that  there  was  and  had  been  no  funds  in 
the  hands  of  the  receivers  for  payment  of  the  claim ; 
that  the  claim  had  been  presented  to  the  receivers 
within  four  months  after  publication  of  no+^ce,  as  pro- 
vided in  the  decree,  and  had  not  been  paid.    The  de- 
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f endant  pleaded  the  general  issue,  and  a  spedal  plea 
setting  ont  the  above  quoted  provisions  of  the  decree 
practically  as  recited  in  the  declaration,  and  averring 
that  said  claim  had  never  been  established  against  said 
receivers;  that  said  receivers  had  never  been  sued 
thereon  or  given  an  opportunity  to  defend  the  same  in 
any  court  of  competent  jurisdiction,  and  alleging  that 
until  said  claim  has  been  so  established  against  said 
receivers  the  indebtedness  cannot  be  enforced  against 
the  defendant,  or  the  property  acquired  by  the  de- 
fendant  at  the  foreclosure  sale,  and  that  when  said 
claim  is  established  against  said  receivers  the  obliga- 
tion cannot  be  enforced  against  the  defendant  or  its 
property  except  by  filing  a  petition  in  said  Federal 
Court.  The  trial  court  sustained  a  demurrer  to  this 
special  plea,  and  the  defendant,  standing  by  the  plea, 
went  to  trial  on  the  general  issue,  which  was  a  plea 
of  not  guilty  assumed  and  treated  on  the  trial  as  a 
general  denial  of  the  material  averments  in  the  declara- 
tion. A  verdict  of  $5,000  was  rendered,  and  the  court, 
after  denjdng  motions  for  a  new  trial  and  in  arrest  of 
judgment,  entered  judgment  on  the  verdict  against  the 
defendant  in  the  usual  form,  except  instead  of  ordering 
execution  to  issue  thereon  it  was  provided  that  the 
judgment  should  be  satisfied  and  enforced  in  maimer 
and  form  as  provided  by  the  order  and  decree  of  the 
Federal  Court,  referring  in  apt  words  to  the  decree 
hereinbefore  mentioned. 

There  was  proof  of  the  service  of  notice  of  claim 
on  the  receivers,  and  demand  and  refusal  of  payment 
within  the  four  months*  time  limited  by  the  decree, 
and  no  question  is  made  of  insufficiency  of  proof  of 
the  averment  in  the  declaration  that  there  were  no 
funds  in  the  receivers'  hands  to  pay  the  claim.  The 
argument  of  plaintiff  in  error  on  this  branch  of  the 
case  rests  on  its  assumption,  as  stated  in  its  plea, 
that  no  direct  liability  could  arise  against  it  until  the 
claim  was  established  in  a  suit  against  the  receivers. 
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Assuming  this  to  be  a  liability  incurred  in  the  opera- 
tion of  the  road  by  the  receivers  and  remaining  ippaid 
at  the  time  of  the  sale  and  delivery  of  the  property 
nnder  the  decree,  plaintiff  in  error,  by  acquiring  the 
property,  imdertook  to  pay  it  when  it  should  be  duly 
established,  provided  it  should  be  presented  for  allow- 
ance to  the  receivers  within  the  four  months  limited, 
and  the  decree  provided  that  the  claim  might  be  estab- 
lished in  a  State  Court,  and  plaintiff  in  error  had  the 
right  to  appear  in  such  State  Court  and  contest  the 
validity  of  the  claim.  If  the  receivers  had  been  made 
defendants  to  this  suit,  and  the  plaintiff  in  error  had 
appeared  with  the  receivers  and  contested  the  suit, 
there  would  have  been  little,  if  any,  ground  for  objec- 
tion that  the  claim  had  not  been  established,  in  a  man- 
ner to  bring  it  within  the  provisions  of  the  decree. 
In  such  case  plaintiff  in  error  would  have  been  the 
only  party  having  any  real  interest  in  the  defense  of 
the  suit,  and  would  have  been  permitted  to  control  the 
defense  and  required  to  assume  its  burdens.  There- 
fore, the  question  is  whether  the  defendant  in  error, 
by  omitting  a  nominal  defendant  not  interested  in  the 
result  of  the  suit  and  suing  the  real  party  interested 
in  defending  the  claim,  has  forfeited  his  right  of  re- 
covery. If  plaintiff  in  error  had  unconditionally  as- 
sumed the  payment  of  all  valid  claims  of  this  character, 
we  are  aware  of  no  reason  why  its  liability  could  not 
have  been  enforced  in  a  direct  suit  at  law  against  it. 
It  has  long  been  settled  law  in  this  State  that  where 
one  person  enters  into  a  single  contract  with  another 
for  the  benefit  of  a  third  person,  not  a  party  thereto, 
the  latter  may  maintain  an  action  in  his  own  name  on 
such  contract  for  the  breach.  (Eddy  v.  Roberts,  17  HL 
505 ;  Bristow  v.  Lane,  21  111.  194 ;  Beasley  v.  Webster, 
64  HI.  458  ySneU  v.  Ives,  85  HI.  279 ;  Thompson  v.  Dear- 
born, 107  HI.  87.)  An  additional  reason  for  its  appli- 
cation exists  in  this  class  of  cases,  as  receivers  are  not 
personally  liable  for  such  claims,  \mi  property  in  their 
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hands  may  be  subjected  to  their  payment  raider  cer- 
tain conditions,  even  after  its  sale  by  them.  (BarUett 
V.  Cicero  Light  Co.,  177  HL  68 ;  Knickerbocker  v.  Benes, 
195  m  434.) 

It  is  no  doubt  true,  as  counsel  say,  that  plaintiff  in 
error  is  not  liable  to  any  one  that  has  not  brought 
himself  within  the  provisions  of  the  decree.  But  we 
are  not  inclined  to  hold  that  the  defendant  in  error 
in  establishing  the  validity  of  his  claim  in  a  State 
Court,  where  it  was  contested  by  the  only  party  inter- 
ested in  defending  it,  has  failed  to  substantially 
comply  with  those  provisions.  No  possible  benefit  to 
plaintiff  in  error  could  have  accrued  from  making  the 
receivers  a  party  to  this  action  after  they  had  executed 
their  trust  and  turned  over  all  their  property  and 
had  neither  personal  nor  official  interest  in  defending 
the  claim.  We  are  therefore  of  the  opinion  that  the 
court  did  not  err  in  its  rulings  on  pleadings,  evidence 
and  instructions  involving  that  question. 

At  the  close  of  the  plaintiff's  evidence  the  defendant 
asked  the  court  to  direct  a  verdict  in  its  favor,  and 
among  other  reasons  claimed  that  there  was  a  variance 
between  the  declaration  and  the  proof  in  that  the 
declaration  alleged  that  the  defendant  became  the  pur- 
chaser of  the  property  at  said  foreclosure  sale  and  the 
proof  fails  to  show  who  was  the  purchaser,  or  who  is 
now  the  owner  of  the  property,  wMch  motion  was  over- 
ruled. The  defendant  did  not  rest  its  case  but  intro- 
duced evidence  in  its  own  behalf  after  this  action  of 
the  court,  thereby  waiving  any  error  in  so  overruling 
that  motion.  But  at  the  close  of  all  the  evidence  it 
renewed  its  motion,  which  was  again  overruled.  In 
presenting  its  last  motion  it  did  not  again  suggest  a 
variance,  and  it  may  be  doubted  whether  the  court, 
without  repetition  of  the  objection,  was  required  to 
consider  that  question  in  ruling  on  this  second  motion 
after  more  evidence  had  been  heard.  But  assuming 
that  he  was,  we  are  inclined  to  the  opinion  that  there 
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was  sufficient  proof  in  the  record  to  warrant  the  finding 
that  plaintiff  in  error  was,  at  the  time  of  the  com- 
mencement of  this  snit,  in  possession  of  and  operating 
the  road  as  owner,  and  it  could  only  have  become  the 
owner  as  the  purchaser  or  assignee  of  the  purchaser  at 
said  judicial  sale.  The  proof  on  that  question  is 
meager,  but  it  is  an  instance  of  slight  proof  of  a  fact 
that  nobody  is  expected  to  deny  and  nobody  does  deny, 
and  that  is  naturally  assumed  from  the  whole  history 
of  the  case,  and  therefore  may  be  established  by  evi- 
dence not  so  clear  and  accurate  as  is  required  on  dis- 
puted questions. 

It  is  urged  that  the  evidence  does  not  show  negli- 
gence of  the  receivers  or  due  care  on  the  part  of  the 
defendant  in  error.  It  appears  that  Forrest  City  is  a 
small  town.  That  at  the  time  in  question  White  was  a 
man  about  fifty-two  years  old  with  an  earning  capacity 
of  about  $100  a  month;  that  he  was  unacquainted  in 
Forrest  City,  but  reached  there  and  passed  near  the 
depot  before  dark  on  the  day  of  the  injury.  After  dark 
he  went  to  the  depot  and  purchased  a  ticket  from  the 
agent  in  charge.  The  train  that  he  wished  to  take 
was  late,  and  while  waiting  he  went  out  on  the  platform 
to  look  for  a  toilet.  It  was  so  dark  that  he  could  not 
see  the  edge  of  the  platform  or  the  ground,  and  in 
trying  to  pass  around  the  end  of  the  depot  he  stepped 
off  the  platform,  which  extended  no  further  than  the 
depot,  and  fell  a  distance  of  three  or  four  feet,  badly 
injuring  his  foot,  breaking  down  the  arch,  resulting 
in  much  pain  and  suffering  for  several  weeks  and  in 
a  permanent  injury,  causing  pain  and  materially  inter- 
fering with  his  walking.  There  is  no  controversy  in 
the  evidence  as  to  the  maimer  or  extent  of  the  injury. 
It  was  a  fair  question  for  the  jury  whether  the  receiv- 
ers were  negligent  in  failing  to  light  the  platform,  and 
whether  defendant  in  error  was  exercising  such  care 
as  ordinarily  prudent  men  would  use  under  similar 
circumstances.    We  are  of  the  opinion  that  they  were 
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warranted  by  the  evidence  in  finding  these  issues  in 
favor  of  the  defendant  in  error  on  principles  an- 
nounced in  Toledo,  W.  (6  W.  Ry.  Co.  v.  Qrush,  67  DL 
262;  Illinois  Cent  B.  Co.  v.  Keegan,  210  HL  150;  and 
Toledo,  St.  L.  &  W.  B.  Co.  v.  Stevenson,  122  HL  App. 
654. 

It  is  also  claimed  the  judgment  is  excessive,  bnt 
considering  the  latitude  given  juries  in  assessing  dam- 
ages in  such  cases,  we  do  not  think  it  is  the  duty  of 
this  court  to  disturb  the  verdict  on  that  ground. 

There  are  questions  involved  that  cannot  be  an- 
swered on  any  decisive  authority  that  we  know  of. 
It  seems  to  us  substantial  justice  has  been  done,  and 
that  we  cannot  award  a  retrial  of  the  case  with  any  con- 
fidence that  a  different  procedure  directed  by  us  would 
be  more  in  accord  with  established  methods.  The 
judgment  is  therefore  affirmed. 

Affirmed. 

Mb.  Justice  Niehaus  took  no  part. 


The  People  of  the  State  of  Illinois,  Defendant  in  Error, 
V.  John  Ooehringer,  Plaintiff  in  Error. 

Gen.  No.  6,071. 

1.  JuBT,  9  66* — when  challenge  to  array  on  ground  toamen  not 
included  in  jury  lists  properly  overruled.  In  a  criminal  case  a 
challenge  to  the  array  on  the  ground  that  women  were  not  included 
among  the  number  of  legal  voters  in  making  up  the  jury  lists  hdd 
properly  overruled,  women  being  not  made  eligible  for  Jury  service  by 
the  fact  that  they  ai*e  made  voters  in  elections  of  certain  officers. 

2.  JuBY,  §  79* — when  abridgement  of  right  of  examination  error. 
In  a  criminal  case  it  is  error  to  abridge  defendant's  ri£^t  to  a  reason- 
able examination  of  Jurors. 

3.  JuBT,  §  80* — what  questions  proper  to  determine  existence  of 
bias.  In  a  prosecution  for  keeping  open  a  tippling  house  on  Sunday, 
where  the  principal  witnesses  appearing  for  the  prosecution  were 

•See  nilnols  Motes  Diffest,  Vols.  XI  to  XV,  and  CumnUitlTe  <|vart«rly, 
topic  and  section  number. 
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the  same  as  those  appearing  in  a  similar  case  previously  tried,  ques- 
tions propounded  to  a  Juror  who  liad  also  acted  as  such  in  such 
previous  trial,  as  ta  his  memory  of  such  testimony  and  whether  it 
would  influence  him  in  the  present  trial,  examined  and  held  prop^ 
matters  of  inquiry,  to  determine  the  predisposition  and  bias  of  the 
Juror,  a|id  his  mental  state  as  to  fairness. 

4.  JuBT,  §  80* — Jiow  juror  map  l>e  examined  at  ground  for  chah 
lenge  for  cau$e  or  peremptory  challenge.  Within  reasonable  limits 
each  party  to  an  action  has  the  right  to  examine  a  Juror  as  to  pre- 
disposition, bias  or  prejudice,  and  as  to  his  mental  state  with 
reference  to  fairness  in  order  to  show  not  only  a  state  of  facts 
which  may  give  ground  for  a  challenge  for  cause,  but  also  to  enable 
the  party  to  decide  whether  to  exercise  the  right  of  peremptory 
challenge. 

6.  JuBT,  980* — what  guestUma  proper  to  determine  Mot.  It  Is 
often  indispensable  to  an  intelligent  selection  of  a  fair  and  impar- 
tial Jury  that  the  occupation,  habits,  associations  and  predisposi- 
tion of  a  Juror  be  known  in  so  far  as  such  facts  mi^^t  tend  to  bias 
or  pervert  the  Juror*s  Judgment. 

6.  JuBT,  §  3* — right  to  trial  hy  in  criminal  caset.  Defendants  In 
criminal  cases  are  guarantied  a  trial  by  a  fair  and  Impartial  Jury, 
an  object  in  which  society  is  equally  interested. 

7.  JuBT,  §  72* — what  is  extent  of  right  to  peremptory  challenges 
in  criminal  ca$e».  In  order  to  obtain  a  fair  and  impartial  Jury  in 
a  criminal  case,  defendants  are  given  by  law  the  right  of  peremp- 
tory  challenge  to  be  exercised  at  the  discretion  of  such  defendant, 
which  right  may  not  be  limited  or  restricted  by  the  courts. 

&  JuBT,  §70* — when  reasonable  examination  should  he  allowed. 
Reasonable  examination  of  Jurors  by  counsel  should  always  be  per- 
mitted so  as  to  enable  the  court  to  see  that  the  Jurors  stand  indif- 
ferently between  the  parties  and  are  possessed  of  the  necessary 
qualifications. 

9.  Witnesses,  §19* — when  detective  competent  witness.  In  a 
criminal  case  the  evidence  of  detectives  who  have  been  employed  to 
secure  evidence  against  defendant  is  competent. 

10.  Witnesses,  §216* — what  latitude  allowed  in  cross-examina- 
tion of  detectives.  In  a  criminal  case  where  the  principal  witnesses 
for  the  prosecution  are  private  detectives  who  have  been  employed 
and  paid  to  secure  evidence  against  defendant,  full  opportunity 
should  be  given  to  defendant  to  test  the  credibility  of  such  witnesses 
by  cross-examination  and  by  other  means  provided  by  law  for  test- 
ing such  credibility,  and  in  such  case  cross-examination  should  be 
allowed  the  same  latitude  as  in  the  case  of  a  witness  who  Is  shown 
to  be  personally  hostile  to  defendant 


•See  nUnola  Notes  I>lffett,  Tols.  XI  to  XV,  and  CumnUitlTe  Quarterly,  same 
tople  and  eectloB  number. 
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11.  Witnesses,  §212* — when  error  to  unduly  reatrM  ewamima- 
tion  of  hottUe  witness.  In  a  criminal  case  it  is  error  to  andidy 
restrict  the  scope  of  defendant's  cross-examination  of  a  witness  who 
is  shown  to  be  personally  hostile  to  .defendant  and  to  have  an  inordi- 
nate desire  that  he  be  convicted,  defendant  in  such  case  having  a 
right  to  the  broadest  latitude  in  cross-examination,  in  order  to  test 
the  credibility  of  such  witness. 

12.  Witnesses,  §216* — what  kcope  allowed  in  cross-^^amimatiKm 
of  detectives  in  prosecution  for  keeping  tippling  house  open  on  Sim- 
day,  In  a  prosecution  for  keeping  a  tippling  house  open  on  Sunday, 
where  the  prosecuting  witnesses  were  private  detectives  employed 
and  paid  to  secure  evidence  against  defendant,  and  where  one  of  tbe 
witnesses  partly  based  the  accuracy  of  his  testimony  on  notes  taken 
at  the  time  of  the  acts  testified  to,  held  that  defendant  had  a 
right  to  a  complete  cross-examination  of  such  witnesses  as  to  their 
sobriety  on  such  occasions  as  bearing  on  their  credibility  and  on  the 
weight  of  their  testimony,  the  number  of  saloons  visited  and  the 
number  of  drinks  taken  bearing  legitimately  on  the  accuracy  ci 
their  observations  on  those  occasions  and  the  reliability  of  their 
recollections,  as  well  as  on  the  evidentiary  value  of  such  notes. 

13.  Witnesses,  §212* — when  improper  to  exclude  on  crost- 
examination  evidence  which  may  he  used  as  basis  for  impeachmeiU, 
In  a  prosecution  for  keeping  a  tippling  house  open  on  Sunday,  a 
witness  testified  that  on  a  named  date  he  had  gone  directly  to 
defendant's  place  after  reaching  North  Chicago,  and  was  asked  by 
counsel  for  defendant  on  cross-examination : .  ''Did  you  testify  in 
the  case  of  People  v.  Krause,  a  few  days  ago?"  Answer  :^  "Yes.** 
"Did  you  testify  that  before  you  got  to  Goehringer's  that  you  had 
been  to  seven  or  eight  places?"  On  objection  the  court  ruled  out  the 
answer  to  the  last  question.  Held,  that  witness  should  have  been 
allowed  to  answer  the  question,  being  proper  both  in  form  and  sab- 
stance,  since  the  answer  might  have  laid  a  foundation  for  the 
impeachment  of  the  credibility  of  the  witness. 

Error  to  the  County  Court  of  Lake  county;  ^e  Hon.  David  T. 
Smilet,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.    Reversed  and  remanded.    Opinion  filed  December  8,  1915. 

E.  V.  Obvis  and  James  G.  Welch,  for  plaintiff  in 
error. 

B.  J.  Dady  and  E.  M.  Buntabd,  for  defendant  is 
error. 

•See  ilUnols  Notes  Dt^ett,  ToU.  XI  to  XT,  and  CumnUitlTe  QBaitcrly, 
topic  and  lection  niunber. 
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Mb.  Justice  Niehaus  delivered  the  opinion  of  the 
court. 

In  this  case  the  plaintiiff  in  error,  John  Goehringer, 
was  tried  by  a  jury,  in  the  County  Court  of  Lake 
county,  and  found  guilty  on  the  fifth,  sixth  and  sev- 
enth counts  of  an  indictment,  charging  him  with  keep- 
ing open  a  tippling  house  on  Sunday.  The  plaintiff 
in  error  made  a  motion  for  a  ne^  trial,  and  in  arrest 
of  judgment,  but  both  motions  were  denied  by  the 
court,  and  he  was  thereupon  sentenced  to  pay  a  fine 
of  $200  on  each  of  the  three  counts  upon  which  he  was 
found  guilty,  and  costs  of  suit.  It  was  ordered  by  the 
court  that  he  be  committed  to, the  county  jail  until  the 
fine  and  costs  were  fully  paid ;  also  that  in  case  of  his 
neglect  or  refusal  to  pay,  he  be  required  to  work  out 
the  fine  and  costs  on  the  public  roads  of  Lake  county, 
at  the  rate  of  $1.50  per  day. 

Various  errors  are  assigned,  and  it  is  insisted  that 
plaintiff  in  error  did  not  have  a  fair  and  impartial 
trial.  Plaintiff  in  error  also  assigns  as  error,  the  over- 
ruling of  his  challenge  of  the  array  of  jurors,  which 
was  on  the  ground  that  the  county  board,  in  making  up 
the  jury  lists,  had  not  placed  the  names  of  women 
voters  among  the  number  of  legal  voters,  from  which 
the  lists  were  made  up.  We  are  of  opinion  that  the 
challenge  was  properly  overruled.  The  same  point  in- 
volved here  was  decided  by  this  court,  at  the  present 
term,  in  the  case  of  People  v.  Krause,  ante,  p.  140. 
It  was  there  held  that  while  women  are  legal  voters  for 
the  election  of  statutory  officers  and  certain  other  pur- 
poses, they  are  not  thereby  made  eligible  for  jury 
service. 

The  plaintiff  in  error  also  claims  that  he  was  denied 
proper  latitude  in  the  examination  of  jurors;  and  that 
his  right  of  cross-examination  of  the  prosecuting  wit- 
nesses, on  material  matters,  was  unduly  abridged.  It 
is  well  settled  that  a  defendant  in  a  criminal  case  is 
entitled  to  a  reasonable  examination  of  the  jurors,  so 
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that  he  may  intelligently  exercise  his  right  of  challenge, 
either  a  challenge  for  cause,  or  a  peremptory  challenge, 
and  that  it  is  error  to  abridge  this  right.  It  appears 
from  the  record  that  the  plaintiff  in  error  attempted 
to  make  a  certain  inquiry  of  a  juror  who  had  been 
caUed  to  the  box,  and  who  had  been  a  juror  in  another 
similar  case,  which  had  previously  been  tried,  and  in 
which  witnesses  testified  for  the  prosecution,  who  also 
appeared  as  the  principal  witnesses  on  the  indictment 
in  the  present  case.  Counsel  sought  to  inquire  whether 
this  juror  had  any  impression,  from  what  he  had 
heard  in  the  other  case  upon  the  question,  whether  or 
not  these  witnesses  were  in  fact  in  North  Chicago  on 
the  Sundays  involved.  The  court  would  not  permit 
the  inquiry  to  be  made.  Counsel  for  plaintiff  in  error 
also  attempted  to  inquire  if  anything  the  juror  had 
heard,  in  the  case  of  People  v.  Keighko  (in  the  event 
the  same  witnesses  testified),  would  lead  hhn  to  give 
more  or  less  credence  to  the  testimony  of  those  wit- 
nesses ;  but  the  inquiry  on  objection  was  cut  off  by  the 
court.  He  also  attempted  to  inquire  of  a  juror  whether 
such  juror,  upon  recalling  the  former  testimony  of 
these  witnesses  in  the  other  case,  had  any  impression 
as  to  any  of  the  facts,  which  these  same  witnesses 
had  testified  to  in  the  other  case;  but  the  court  sus- 
tained an  objection  to  the  question.  Counsel  also  at- 
tempted to  ascertain  from  a  juror  this  fact:  In  case 
any  of  the  witnesses  were  called  in  the  present  case 
who  had  been  called,  either  for  the  State  or  for  the 
defense,  in  the  other  case,  which  the  juror  had  tried, 
would  the  impression  the  juror  had  formed  of  the 
truth  and  falsity  of  their  testimony  in  the  other  case 
impress  him  in  this  case?  But  the  court  sustained  an 
objection  to  the  question,  and  cut  off  the  inquiry.  This 
question  also  was  asked  of  a  juror:  **Have  you  any 
impression,  assumiug  that  those  witnesses  who  will 
testify  that  they  were  in  North  Chicago  on  the  same 
dates  and  in  this  particular  defendant's  place  on  one 
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of  those  dates,  the  facts  that  you  have  heard  in  the 
othefp  case,  would  you  have  any  impression  now  as 
to  whether  any  of  those  facts  are  true  or  false? '^  But 
an  objection  to  the  question  was  sustained  by  the  court, 
and  the  inquiry  cut  off. 

We  are  of  opinion  that  all  the  matters  suggested  by 
these  questions  were  proper  matters  of  inquiry.  The 
right  to  examine  a  juror  for  the  purpose  of  ascertain- 
ing his  predisposition,  or  his  bias,  and  his  mental  state, 
with  regard  to  fairness,  with  a  view  to  the  intelligent 
exercise  of  the  right  of  challenge,  would  be  of  very 
little  value,  if  answers  to  questions  such  as  these  indi- 
cated could  not  be  elicited.  **  Within  reasonable  limits, 
each  party  has  the  right  to  put  pertinent  questions,  to 
show  not  only  that  there  exist  proper  grounds  for  a 
challenge  for  cause,  but  to  elicit  facts,  which  will  enable 
him  to  decide  whether  or  not  he  wiU  exercise  his  right 
of  peremptory  challenge.^'    (Thompson  on  Trials,  99.) 

**In  order  to  determine  whether  the  person  who  may 
be  called  as  a  juror  possesses  the  necessary  qualifica- 
tions, whether  he  has  prejudiced  the  case,  whether  his 
mind  is  free  from  prejudice  or  bias,  the  suitor  has  the 
right  to  ask  him  questions,  the  answers  to  which  may 
tend  to  show  that  he  may  be  challenged  for  cause,  or 
disclose  a  state  of  facts  from  which  the  suitor  may  see 
proper  to  reject  such  juror  peremptorily/^  Lavin  v. 
People,  69  HI.  304. 

And  the  Supreme  Court  in  the  case  of  Donovan  v. 
People,  139  IlL  412,  reiterated  with  increased  emphasis 
the  rule  expressed  in  the  Lavin  case,  supra.  The  lan- 
guage of  the  court  on  this  point  is  as  follows :  *  *  It  is 
often  indispensable  to  an  intelligent  selection  of  a  fair 
and  impartial  jury,  that  the  occupation,  habits,  associa- 
tions and  predisposition  of  the  juror  should  be  known, 
so  far  as  they  might  tend  to  bias  or  pervert  his  judg- 
ment. To  deprive  a  party,  whether  the  People  or  the 
defendant,  of  an  intelligent  exercise  of  the  right,  is 
practically  to  take  away  the  right.    And  every  lawyer 
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experienced  in  the  trial  of  causes  knows  that  to  its 
intelligent  exercise  a  reasonable  examination  of  the 
juror  is  frequently  absolutely  necessary.  If  this  may 
not  be  done,  the  People  and  the  defendant  alike  most 
take  all  who  are  not  subject  to  challenge  for  cause,  or 
resort  to  peremptory  challenge  indiscriminately,  and 
without  that  knowledge,  easily  within  reach,  if  reason- 
able examination  is  permitted,  which  would  enable  them 
to  exercise  the  right  intelligently.  The  defendant  is 
guarantied,  in  every  criminal  case,  a  trial  by  a  fair 
and  impartial  jury,  and  society  is  equally  interested 
in  the  selection  of  none  other ;  and  in  view  of  this  object 
to  be  attained  in  impaneling  the  jury,  the  law-making 
power  of  the  state  has  deemed  it  wise  to  give  the  right 
of  peremptory  challenge,  to  be  exercised  in  the  discre- 
tion of  the  party  entitled,  and  the  courts  are  not 
authorized  to  limit  or  restrict  the  right  •  •  *. 
Such  reasonable  examination  by  counsel  should  always 
be  allowed  as  will  enable  the  court  to  see  that  the 
jurors  stand  indifferently  between  the  parties  and  are 
possessed  of  the  requisite  qualifications,  and  also  to 
enable  counsel  to  challenge  for  cause,  if  cause  exists,  or 
to  exercise  the  right  of  peremptory  challenge  when  in 
their  judgment  it  is  deemed  necessary  or  advisable." 

It  is  apparent  that  the  cross-examinations  of  the 
prosecuting  witnesses  were  also  unduly  restricted. 
The  evidence  of  guilt  of  the  plaintiff  in  error  did  not 
come  from  oflScers  who  are  chosen  or  charged  with 
the  duty  of  investigating  violations  of  law,  and  with 
the  duty  of  procuring  the  evidence  of  the  guilt,  but 
rested  upon  the  testimony  of  two  private  detectives, 
who  had  been  employed  to  secure  the  evidence  upon 
which  to  base  a  conviction,  for  a  certain  remuneration. 

This  class  of  witnesses  are  legally  competent;  bnt 
it  is  clear,  also,  that  a  defendant  in  a  criminal  case 
should  be  given  full  opportunity  to  apply  the  tests 
provided  by  law  for  determining  the  credibility  of  such 
witnesses,  one  of  which  is  cross-examination ;  and  the 
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cross-examination  should  not  be  any  more  restricted 
in  the  case  of  such  witnesses,  who,  because  of  apparent 
personal  interest  in  the  result  of  a  trial,  may  have 
developed  an  inordinate  desire  to  secure  a  conviction, 
than  of  a  witness  who,  by  reason  of  personal  hostility 
to  the  defendant,  has  perhaps  developed  the  same  kind 
of  a  desire.  In  all  such  cases,  the  broadest  latitude  in 
cross-examination  should  be  allowed,  and  it  is  error 
to  unduly  abridge  it   Sutton  v.  People,  119  111.  254. 

Complete  cross-examination  of  these  prosecuting 
witnesses,  concerning  matters  which  might  have  a  ma- 
terial bearing  on  their  credibility,  such  as  the  condi- 
tion  of  these  witnesses  with  reference  to  sobriety, 
should  have  been  allowed.  Their  condition  as  to  so- 
briety was  an  essential  element  to  be  considered,  in 
determining  not  only  the  accuracy  of  their  observa- 
tions, and  the  reliability  of  their  recollection,  but  also 
the  evidentiary  value  of  the  notes  which  they  claim 
to  have  taken  on  the  Sundays  in  question,  upon  which 
one  of  these  witnesses  testified,  he  partly  based  the 
accuracy  of  his  testimony.  The  number  of  saloons 
which  they  visited  on  the  Sundays  in  question,  as  well 
as  the  number  of  intoxicating  drinks  which  they  im- 
bibed, therefore  had  a  legitimate  bearing  upon  the 
weight  of  their  testimony. 

It  also  appears  in  the  record  that  the  witness  Walter 
P.  Youngs,  having  previously  testified  that  on  May 
3rd,  after  reaching  North  Chicago,  he  had  gone  with 
his  brother  directly  to  the  place  of  the  plaintiff  in 
error;  and  the  counsel  for  plaintiff  in  error  pro- 
pounded the  following  questions:  **Did  you  testify 
in  the  case  of  People  v.  Krause,  a  few  days  ago?*' 
Answer:  "Yes.**  **Did  you  testify,  that  before  you 
got  to  Goehringer*s,  that  you  had  been  to  seven  or 
eight  places?**  The  latter  question  was  objected  to, 
and  the  court  sustained  the  objection  and  ruled  out 
the  answer.  This*  question  was  a  proper  one,  in  form 
and  substance;  and  the  witness  should  have  been  al- 
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lowed  to  answer  it,  inasmuch  as  the  answer  might  have 
laid  the  foundation  for  an  impeachment  of  the  credi- 
bility of  the  witness.  Math  v.  Chicago  City  Ry.  Co., 
243  HL  122;  Chicago  City  By.  Co.  v.  Matthieson,  212 
HI.  292 ;  Chicago  West  Division  By.  Co.  v.  Ingraham, 
131  HI.  668. 

For  the  errors  mentioned,  the  case  must  be  reversed 
and  the  cause  remanded  ^or  another  trial. 

Beversed  and  remanded. 


Adella  Diggins  et  al,  Appellants,  v.  E.  L.  Aztell  et  aL, 

Appellees. 

Oen.  No.  6,074. 

1.  MoBTOAOES,  §  714* — when  grantee  purchasing  real  estate  from 
purchaser  at  foreclosure  sale  not  innocent  purchaser  for  value.  In 
a  bin  to  redeem  real  estate  from  a  master's  certificate  of  sale  ondar 
a  foreclosure  of  a  mortgage,  where  the  legal  title  to  the  real  estate 
sought  to  be  redeemed  is  In  a  grantee  of  the  purchaser  at  sudi  fore- 
closure sale,  no  question  of  such  grantee's  being  an  innocent  purchaser 
for  value  without  notice  of  complainant's  claim  arises  wh^e  it 
appears  from  the  findings  of  the  master,  which  were  approved  by  the 
court,  that  such  grantee  purchased  such  real  estate  subject  to  any 
rights  which  complainant  might  be  able  to  enforce  by  law  against 
such  real  estate. 

2.  MoBTGAGEs,  §  730* — whcn  agreement  for  extension  of  time  for 
redemption  will  be  enforced.  Courts  of  equity  will  ^iforce  agree- 
ments involving  an  extension  of  the  statutory  or  legal  p^od  of 
time  for  the  redemption  of  property  from  a  foreclosure  sale 

3.  Witnesses,  §  252* — how  credibiHtp  of  witness  on  disputed  faet 
determined.  Where  there  is  a  direct  conflict  between  the  testimony 
of  two  witnesses  as  to  a  question  of  fact,  the  question  as  to  which 
witness  has  sworn  truthfully  must  be  determined  by  considering  the 
circumstances  which  may  corroborate  one  or  the  other  of  sucb 
witnesses. 

4.  MoBTOAGES,  §720* — when  evidence  sufficient  to  sustain  fhiding 
as  to  oral  agreement  for  extension  of  time  to  redeem-.  On  a  Mil 
to  redeem  real  estate  from  a  master's  certificate  of  sale  under  fore- 

•See  nUnols  Note*  Diffett,  Vols.  XI  to  XV,  and  CanmUiUTe  QMitcrly. 
topic  and  Mctlon  nanib«r. 
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closure  of  a  mortgage,  eyidenoe  held  sufficient  to  sustain  a  finding 
that  an  oral  agreement  was  made  for  the  extension  of  the  time  to 
redeem  beyond  the  statutory  period. 

Appeal  from  the  Circuit  Court  of  McHenry  county;  the  Hon. 
Chablbs  WnrrNKT,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  Dec^nber  8,  1915. 

FiscHSB  &  NoBTH  and  E.  H.  WaitBi  for  appellants. 

JoHK  B.  Lyon  and  Babnbs  &  Babnes,  for  appellees. 

Mb.  Justice  Nibhaxts  delivered  the  opinion  of  the 
court. 

In  this  case  the  appellants,  Adella  Diggins  and  her 
husband,  Lon  0.  Diggins,  filed  a  bill  in  equity,  in  the 
Circuit  Court  of  McHenry  county,  to  redeem  the  prem- 
ises described  in  the  bill  from  foreclosure  sale  made 
February  18,  1911.  The  property  in  question,  which 
was  the  residence  of  appellants,  was  purchased  at  said 
sale  by  the  appellee  E.  L.  Axtell,  for  the  sum  of  $2,450, 
and  a  master's  certificate  of  sale  issued  to  him  there- 
for. The  evidence  shows  that  appellants  had  mort- 
gaged the  property  in  question  to  R.  A.  Nugent,  as 
security  for  an  indebtedness  of  $2,000,  and  having 
made  default  in  the  payment  of  the  interest  due,  fore- 
closure proceedings  were  instituted ;  and  that  this  sale 
made  was  pursuant  to  a  decree  in  those  proceedings. 
No  redemption  was  made  from  the  sale ;  and  on  July 
24, 1912,  two  months  after  the  statutory  period  for  re- 
demption had  expired,  a  master's  deed  was  issued  to 
the  appellee  E.  L.  Axtell  on  his  certificate  of  sale. 
Afterwards,  on  August  14, 1912,  the  appellee  Axtel  by 
deed  conveyed  the  premises  to  the  appellee  William 
Doyle. 

The  appellants  remained  in  actual  occupancy  of  the 
property  during  the  period  of  redemption,  and  since 
that  time,  and  they  were  occupying  the  premises  at 

Vol.  CXCVI  31. 
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the  time  of  the  making  of  the  deed  by  appellee  Axtell  to 
appellee  Doyle.  The  bill  alleges  that  the  appellee  Ax- 
tell verbally  promised  to  extend  time  of  the  statutory 
period  of  redemption,  from  May  to  November,  1912; 
and  that  appellants,  relying  on  the  promises  of  ap- 
peUee  Axtell,  expended  large  sums  of  money  in  making 
improvements  upon  the  premises,  and  in  payment  of 
taxes  and  special  assessments  which  became  due  and 
payable  during  said  period  of  redemption,  and  after 
the  expiration  thereof. 

The  cause  was  referred  to  a  special  master,  to  take 
proofs  and  report  his  conclusions,  and  he  heard  the 
evidence  and  reported  the  same,  together  with  his 
conclusions,  to  the  court.  The  special  master  found 
against  the  contention  of  appellants  that  an  agreement 
or  arrrangement  had  been  entered  into  by  appellee 
Axtell  and  appellants,  whereby  the  redemption  period 
was  extended.  The  special  master  also  found  Ihat  ap- 
pellee Doyle  had  sufficient  notice  of  the  interest  in  the 
premises  claimed  by  appellants  to  put  him  upon  in- 
quiry as  to  such  interest.  Appellants  filed  exceptions 
to  the  findings  of  the  special  master,  which  exceptions 
were  overruled  by  the  court,  and  a  decree  entered  ai>- 
proving  the  findings  and  dismissing  appellant's  bin, 
from  which  decree  the  appellants  have  prosecuted  an 
appeal  to  this  court. 

The  question  of  the  rights  of  an  innocent  purdiaaer 
for  value,  without  notice  of  interests  claimed  by  ap- 
pellants, is  not  involved  in  this  case,  as  it  api>ear8  from 
the  findings  of  the  master,  which  were  approved  by 
the  court  in  its  decree,  as  well  as  from  the  evidence 
in  the  case,  that  appellee  Doyle  had  sufficient  notice 
of  appellants'  claim;  in  fact,  he  really  purchased  the 
premises  from  appellee  Axtell,  subject  to  whatever 
rights  appellants  might  be  able  to  legally  assert  or 
ei^orce  in  the  premises.  The  controllLog  question  in- 
volved is  whether  the  appellee  Axtell,  positively  or  by 
necessary  implication,  extended  the  time  for  the 
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demption  of  the  property  in  question,  while  the  right  of 
redemption  existed.  The  law  is  well  settled  that  courts 
of  equity  will  enforce  agreements  of  this  nature,  which 
involve  an  extension  of  the  statutory  or  legal  period 
of  time  for  redemption  of  property  from  a  foreclosure 
sale.  Union  Mut.  Life  Ins.  Co.  v.  White,  106  HI.  67 ; 
Nichols  V.  Otto,  132  HI.  91 ;  Davis  v.  Dresback,  81  HI. 
397 ;  Pensoneau  v.  PulUam,  47  lU.  58 ;  Union  Mut.  Life 
Ins.  Go.  V.  Kirchoff,  133  HI.  368. 

The  question,  therefore,  resolves  itself  into  one  of 
fact  to  be  decided  from  the  evidence;  and  upon  this 
question  there  is  a  conflict  of  evidence  between  the 
appellee  Axtell  and  the  appellant  Lon  0.  Diggins; 
and  **to  determine  which  has  sworn  truthfully  we  must 
look  to  the  attending  circumstances  that  may  corrob- 
orate one  or  the  other.''  Union  Mut.  Life  Ins.  Co.  v. 
White,  106  HI.  70.  The  appellant  Lon  0.  Diggins  tes- 
tified that  about  the  middle  of  August,  1912,  more  than 
six  months  before  the  appellants*  time  for  redemption 
had  expired,  he  had  a  conversation  with  appellee  Ax- 
tell, relative  to  making  an  arrangement  about  saving 
the  property  involved  for  his  wife,  and  he  inquired  of 
Axtell  whether  Axtell  wanted  the  place  for  himself, 
and  that  Axtell  answered  he  did  not.  Diggins  there- 
upon informed  Axtell  that  his  wife  had  been  willed 
one-eighth  of  the  entire  estate  of  his  mother,  and  would 
get  this  share,  in  money,  in  November,  1912 ;  and  that 
this  share  would  be  abundantly  suflScient  to  take  care 
of  the  mortgage  indebtedness  represented  by  the 
master's  certificate  held  by  Axtell;  that  Axtell  there- 
upon said  he  wanted  to  look  at  the  will,  and  Diggins, 
within  a  day  or  two,  procured  a  copy  of  the  will  and 
brought  it  to  Axtell,  and  said  to  him,  after  Axtell  had 
read  it,  "You  may  see  it  is  just  as  I  told  you  it  was," 
and  that  Axtell  admitted  that  it  was  so ;  and  then  in- 
quired how  he  wanted  to  fix  up  the  matter,  whereupon 
Diggins  suggested  that  appellants  would  like  to  have 
back  a  clear  title  to  the  place,  and  give  Axtell  a  note 
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and  mortgage^  which  would  be  taken  up  when  his 
would  get  her  share  in  the  estate  of  his  mother,  in  No- 
vember, 1912;  and  that  Axtell  replied,  ^'I  think,  that 
will  be  all  right;**  and  added,  **I  will  think  it  over,'*  or 
**I  will  talk  it  over  with  my  father/*  That  after- 
wards, within  a  couple  of  days,  and  before  the  expira- 
tion of  the  time  of  redemption,  appellant  Diggins  again 
went  to  appellee  Axtell  and  asked  him  about  the  mat- 
ter, and  explained  to  him  that  he  wanted  to  know 
about  it,  because  he  was  in  a  hurry  to  make  some  im- 
provements on  the  house,  if  they  were  going  to  keep 
the  place ;  that  Axtell,  on  that  occasion,  gave  him  this 
assurance:  ^^That  will  be  all  right,  Lon;  we  will  do 
that ;  go  ahead  and  make  any  improvements ;  that  will 
be  all  right.**  That  appellants  then,  with  the  knowl- 
edge and  approval  of  appellee  Axtell,  went  ahead  with 
the  improvements  on  the  house;  and  among  other 
things,  painted  it;  also  the  bam,  at  a  cost  in  labor 
and  materials  of  about  $50;  that  they  put  in  sewer 
connections,  at  a  cost  of  about  $40;  that  they  paid 
special  sewer  assessments,  amounting  to  about  $67; 
that  they  paid  the  general  taxes  for  the  year  1911  and 
for  the  year  1912,  amounting  together  to  $46.81;  and 
that  they  made  other  smaller  expenditures. 

Diggins  testified  further  that  he  tried  to  get  the 
matter  of  the  note  and  mortgage  to  be  given  to  Axtell 
arranged  repeatedly;  that  he  asked  Axtell  several 
times  if  he  would  **go  on  and  complete  the  deal,**  and 
Axtell  answered  that  he  would  as  soon  as  he  conld 
get.  B.  P.  Manley,  who  was  appellee  Axtell  *s  lawyer, 
to  do  it ;  that  he,  Diggins,  thereupon  asked  Manley  a 
number  of  times  if  Axtell  had  done  anything  about 
gettiQg  those  papers  made  out,  and  Maidey's  answer 
was  that  he  had,  and  that  he  kept  on  insisting,  until 
finally  Manley  drew  a  note  and  mortgage,  which  was 
duly  executed  by  appellants;  and  that  thereupon  he 
had  a  meeting  with  Axtell,  who  after  looking  at  the 
note  and  mortgage  wanted  to  consult  with  his  father 
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about  the  matter;  and  after  doing  so,  declined  to  ac- 
cept them,  becanse  his  father  had  advised  him  to 
^4eave  the  matter  as  it  was'';  and  that  his  father 
had  said  ^4t  was  just  as  well  to  leave  it  that  way 
and  not  exchange  any  pai>ers,  as  it  would  only  make 
additional  cost  and  expense";  bnt  at  that  time,  giving 
him  the  following  assurance:  **Your  wife  will  get 
the  money  in  November,  and  you  can  pay  it  when 
you  get  if 

Appellee  Axtell  denied  that  he  agreed  to  take  a 
note  and  mortgage  for  the  amount  due  on  his  master's 
certificate,  and  also  denied  that  he  agreed  to  extend 
the  time  of  redemption  to  November,  1912,  but  ad- 
mitted, on  cross-examination,  that  he  did  say  to  appel- 
lant Diggins,  in  Mauley's  office,  when  he  declined  to 
take  the  note  and  mortgage,  "Pa  says  you  better  let 
it  stand  as  it  is,"  indicating  to  appellants  that  they 
would  be  just  as  well  off  to  let  the  matter  stand  as  it 
was.  Appellee  Axtell  also  denied  that  he  used  some 
of  the  language  attributed  to  him  bearing  upon  the 
question  of  the  extension  of  the  time ;  but  the  incidents 
following  the  conversations,  and  the  circumstances 
connected  with  and  surrounding  various  transactions, 
admitted  by  the  parties  to  have  occurred,  clearly  indi- 
cate that  appellee  Axtell  either  stated  to  Diggins,  or 
led  him  to  believe,  that  he  did  not  want  to  cut  off 
appellants'  retaining  the  property,  by  the  expiration 
of  the  time  for  redemption ;  but  that  all  he  wanted  was 
his  money,  and  interest,  and  that  appellants  would 
have  time  to  arrange  this  matter  of  the  redemption  of 
the  proi)erty  until  November,  1912.  It  is  clear  that 
the  appellants  had  a  well-grounded  belief  to  this  ef- 
fect; otherwise  they  would  not  have  gone  on  and  ex- 
pended over  $200  on  the  property.  It  would  be  most 
unnatural  to  assume  that,  in  their  financial  condition, 
they  would  have  put  into  property,  in  order  to  improve 
it,  preserve  it,  and  enhance  its  value,  the  sum  of  money 
stated,  if  they  had  any  idea  that  they  were  not  going 
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to  retain  the  title  to  the  property;  and  the  acts  and 
conduct  of  appellee  Axtell  towards  appellants,  with 
reference  to  the  property  in  question,  after  the  alleged 
arrangement  for  an  extension  of  time,  strongly  cor- 
roborate appellant  Diggins'  version  of  the  matter. 
For  instance,  appellee  Axtell,  before  the  time  of  the 
alleged  arrangement  for  the  extension  of  time,  paid 
the  taxes,  as  holder  of  the  master  *s  certificate,  in  the 
year  1911 ;  but  did  not  pay  taxes  afterwards ;  he  did 
not  take  out  his  master's  deed  for  two  months  after 
he  was  entitled  to  it,  and  when  he  got  this  deed  he  did 
not  treat  the  property  as  though  he  was  entitled  to 
it  as  owner,  or  as  though  appellants  no  longer  had 
any  interest  in  it,  nor  did  he  attempt  to  get  possession 
of  it  under  his  deed.  He  did  not  attempt  to  coDect 
any  rents  for  its  occupancy,  by  appellants ;  nor  did  he 
make  any  direct  demand  for  the  possession  of  the  prop- 
erty, until  after  he  had  made  arrangements  to  trans- 
fer it  to  appellee  Doyle,  which  was  in  August,  1912. 
He  admits  that  several  months  after  the  expiration  of 
the  statutory  redemption  period  he  asked  appellant 
Diggins  to  pay  up,  and  at  that  time  gave  as  a  reason 
for  wanting  the  money  that  he  needed  it  right  away, 
because  he  wanted  to  build  himself  a  home.  Why  he 
should  ask  appellants  to  redeem  this  property,  if  he 
thought  that  he  had  lost  their  right  of  redemption,  and 
that  he  was  the  owner  of  it  and  not  obligated  to  let 
them  redeem,  is  not  evident ;  it  surely  is  not  in  har- 
mony with  the  position  afterwards,  and  now,  taken 
in  this  case,  that  he  had  nothing  from  which  it  could 
reasonably  be  inferred  that  they  could  redeem  after 
their  statutory  right  had  expired.  Even  in  his  negoti- 
ations  with  appellee  Doyle,  he  seemed  to  have  been 
conscious  of  the  fact  that  appellants  had  some  rights 
in  the  property,  which  they  might  be  able  to  enforce, 
for  he  agreed  with  Doyle  that  unless  he  could  obtain 
the  possession  of  the  property,  for  Doyle,  that  Doyle 
should  receive  back  from  him  the  consideration  which 
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Doyle  had  given.  All  the  acts  and  conduct  of  appellee 
Axtell  as  well  as  the  acts  and  conduct  of  appellants,  are 
consistent  upon  the  theory  that  an  arrangement  was 
made  for  an  extension  of  the  time  of  redemption,  but 
are  wholly  inconsistent  with  appellees'  claim,  that  no 
such  arrangement  was  made. 

The  weight  of  the  evidence  on  the  question  of  the 
arrangement  to  extend  the  time  is  therefore  clearly  on 
the  side  of  appellants ;  and  we  are  of  opinion  that  the 
exceptions  to  the  finding  of  the  special  master,  that 
there  was  no  arrangement  for  the  extension  of  the 
time  of  redemption,  should  have  been  sustained  by  the 
court;  and  that  the  court  should  have  granted  the 
prayer  for  relief  and  allowed  the  appellants  to  redeem 
said  property.  The  decree  is  therefore  reversed  and 
the  cause  remanded  with  directions  that  the  court 
grant  the  relief  prayed  for ;  and  that  the  appellants  be 
allowed  to  redeem,  by  paying  to  the  appellee  Axtell,  by 
a  short  day  to  be  fixed  by  the  court,  the  amount  paid 
by  him  at  the  foreclosure  sale,  and  six  per  cent,  inter- 
est thereon,  from  the  date  of  said  sale  to  the  date  fixed 
by  the  court  for  redemption ;  also  the  amount  paid  by 
appellee  Axtell  for  taxes  in  1911,  with  six  per  cent 
interest  thereon,  from  the  date  of  such  payment  to 
the  date  fixed  by  the  court  for  redemption;  and  that 
upon  such  payment,  the  deed  of  conveyance  by  appellee 
Axtell  to  appellee  Doyle  be  ordered  canceled  and  set 
aside ;  also  the  mortgage  and  note  executed  by  appellee 
Doyle  to  appellee  Axtell;  and  that  the  appellee  Axtell 
be  required,  upon  such  redemption,  to  reconvey,  by 
proper  deed,  to  appellant  Adella  Diggins,  the  title  ac- 
quired by  him  in  and  to  the  property,  through  said 
master's  deed  and  certificate. 

Reversed  and  remanded  with  directions. 
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John  Rileji  Appellant,  v.  John  J.  Webb  et  aL, 

Appellees. 

Oen.  No.  6|218.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Will  connty;  the  Hon.  Abthub 
W.  Db  Selm,  Judge,  presiding.  Heard  in  this  court  at  the  Octdwr 
term,  1915.  Transferred  to  Supreme  Court.  Opinion  filed  December 
8.  1915. 

Statement  of  the  Oase. 

Bill  in  equity  by  John  Riley,  complainant,  against 
John  J.  Webb  and  others,  defendants,  to  contest  the 
will  of  Thomas  H.  Riley,  deceased.  Complainant  was 
one  of  the  heirs  at  law  of  testator,  who  died  leavmg 
a  widow  and  no  descendants,  and  whose  heirs  at  law 
were  his  brothers  and  the  daughter  of  a  deceased 
brother.  From  a  decree  sustaining  the  will,  complam- 
ant  appeals. 

Thomas  H.  Rilet  and  Bbickwood  &  Bbickwood,  for 
appellant. 

John  W.  Downey  and  Coblett  &  CiiABB,  for  appel- 
lees. 

Feb  Cubiam. 


Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  §  126* — when  appeal  from  decree  9u$taikiiM 
toiU  raises  question  of  freehold.  An  appeal  from  a  decree  sustainiof 
a  will  raises  a  question  of  freehold  where  the  will  devises  retl 
estate  to  the  widow  of  testator  which  snch  widow  could  not  hftfe 
taken  as  heir  at  law,  and  makes  other  derises  of  real  estate  and 
annuities  charged  on  real  estate  to  persons  not  heirs  at  law,  since 
if  the  will  had  been  set  aside  all  such  interests  in  the  real  estate 
would  have  been  defeated,  and  the  real  estate  so  devised  would  have 

•See  Illinois  Notes  Dlceat,  Vols.  XI  to  XV.  mnd  CmnnlatlTe  Qiwrteriy. 
topic  and  section  number. 
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Id  part  passed  to  heirs  at  law  who  took  nothing  under  the  will. 

2.  Appeal  and  ebbob,  §  123* — when  Appellate  Court  no  jurisdiction 
of  question  invoMng  freehold.  The  Appellate  Court  has  no  Juris- 
diction to  determine  a  question  of  freehold. 

3.  Appeal  and  ebbob,  S  3^* — when  cause  improperly  appealed  wHl 
he  transferred  to  Supreme  Court.  A  cause  improperly  appealed  to 
the  Appellate  Court  because  involving  a  freehold  will  be  transferred 
to  the  Supreme  Court  under  section  102  of  the  Practice  Act 
(J.  ft  A.  18639). 


The  People  of  the  State  of  Illinois,  Defendant  in  Error, 
y.  Oolin  H.  Ostrander,  Plaintiff  in  Error. 

Cten.  No.  6,158. 

1.  IRTOZIOATZNO  LiQUOBs — whcn  title  to  liquor  passes.  The  rule 
as  to  when  title  to  ordinary  chattels  passes  has  no  application  to  a 
case  where  the  sale  in  question  was  of  a  bottle  of  intoxicating  liquor 
In  violation  of  law,  and  where  the  sale  was  a  mere  device  by  which 
It  was  aoui^t  to  give  a  color  of  legality  to  such  a  sale. 

Z  iKTOZiOATmo  LIQUOBS — when  title  to  liquor  passes.  Title  to 
liquor  bought  will  not  pass  merely  on  payment  of  the  price,  and  will 
only  pass  on  delivery  where  no  specific  bottle  of  liquor  is  purchased, 
and  where  at  the  time  of  payment  the  liquor  actually  delivered  had 
not  been  separated  from  the  bulk,  it  being  possible  for  the  vendor 
at  any  time  between  separation  and  delivery  to  substitute  another 
bottle  for  that  finally  delivered. 

8.  InroxicATmo  liquobs,  S  OT* — what  constitutes  violation  of 
Sunday  closing  law.  In  a  prosecution  for  keeping  a  tippling  house 
op&i  on  Sunday,  the  keeping  of  such  a  house  open  on  Sunday  to 
serve  intoxicating  liquors  therein  held  a  violation  of  the  statute, 
although  it  appeared  that  defendant  received  no  money  for  liquor 
delivered  on  that  day  and  collected  such  money  in  advance  on  Satur- 
day, it  also  appearing  that  the  purchasers  of  the  liquor  paid  for  on 
Saturday  were  tippling  on  Sunday  in  defendant's  place  with  the  liquor 
80  paid  for. 

Error  to  the  County  Court  of  Lake  county;  the  Hon.  Pebby  L. 
Pebsons,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Aflirmed.    Opinion  filed  December  27, 1915. 

*8ee  nUnols  Notes  Dlffett,  Vols.  XI  to  XT,  mnd  CmnnlatlTe  Quarterly.  Mine 
topic  sad  oectioB  Bomber. 
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A.  L.  Tompkins  and  George  W.  Field,  for  plaintiff 
in  error. 

E.  J.  Dady,  for  defendant  in  error. 

Mb.  Pbesidinq  Justice  Dibell  delivered  the  opinion 
of  the  conrt. 

Ostrander  kept  a  snmmer  hotel  at  Fox  Lake  in  Lake 
connty  and  a  licensed  dramshop  in  connection  there- 
with. He  was  convicted  and  fined  nnder  a  count  of 
an  information  which  charged  him  with  keeping  open 
a  tippling  house  in  said  county  on  Sunday,  May  30, 
1915,  and  brings  that  judgment  to  this  court  for  review. 

The  witnesses  for  the  People  were  two  detectives 
from  Chicago,  and  for  the  defendant,  himself,  his  bar- 
tender and  another.  Said  two  detectives  came  to  the 
hotel  on  the  preceding  Thursday  and  took  rooms  there 
and  stayed  until  Monday.  They  drank  whisky  at  Os- 
trander's  bar  on  Thursday,  Friday  and  Saturday. 
The  evidence  of  the  witnesses  for  the  People  and  for 
the  defense  differs  in  unimportant  particulars;  but 
the  evidence  of  the  witnesses  for  defendant  estabhshes 
the  main  facts  upon  which  the  prosecution  rely  to  sup- 
port the  conviction.  On  Saturday  evening,  Ostrander 
said  to  the  two  detectives  that  if  they  wished  to  get  any 
liquor  on  Sunday  they  must  pay  for  it  that  evening, 
as  he  did  not  take  money  for  liquor  on  Sunday.  They 
acquiesced  and  each  paid  the  bartender  a  siun  of 
money,  the  exact  amount  being  in  dispute  and  unim- 
portant. They  then  left  the  saloon.  After  they  had 
gone  away,  Ostrander  got  a  bottle  in  which  Jamaica 
ginger  had  been  kept  and  put  into  it  a  certain  quantity 
of  whisky  of  the  brand  which  these  two  detectives  had 
been  drinking,  and  evidently  he  put  in  the  quantity 
that  would  be  paid  for  by  the  money  which  they  had 
paid  to  the  bartender  for  that  purpose.  He  placed 
this  bottle  on  the  bar  afterwards,  and  told  his  bar- 
tender that  if  these  men  called  for  any  whisky  Sunday 
to  serve  them  from  that  bottle.    The  saloon  was  open 
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all  day  Sunday  until  ten  o'clock  at  night.  These  de- 
tectives went  there  and  called  for  whisky  and  were 
served  with  whisky  from  that  bottle  at  least  twice,  if 
not  more  times,  that  day.  They  saw  people  there  when 
they  were  there  sitting  at  tables  and  drinking  what 
had  the  appearance  of  beer  and  whisky ;  but  they  did 
not  know  what  it  was,  in  fact,  that  the  other  people 
drank,  and  defendant  and  his  bartender  (ienied  that 
they  served  intoxicating  liquor  that  day  to  any  one 
other  than  the  People's  witnesses.  This  was  a  tippling 
house,  it  was  open  all  day  Sunday  and  defendant's 
bartender  served  whisky  on  either  two  or  three  occa- 
sions at  least  to  these  detectives.  The  sole  defense 
is  that  when  they  paid  for  the  whisky  on  Saturday 
night,  it  became  their  whisky  without  delivery,  and 
therefore  no  whisky  was  sold  in  this  barroom  on  that 
Sunday,  and  that  what  was  delivered  to  these  men 
was  their  own  whisky. 

We  are  not  disposed  to  hold  that  the  rule  which 
prevails  as  to  when  the  title  to  ordinary  personal  chat- 
tels passes  has  any  bearing  upon  this  case.  The  Su- 
preme Court  and  this  court  have  frequently  disap- 
proved of  devices  by  which  a  color  of  legality  was 
given  to  sales  of  liquor  not  authorized  by  law.  The 
rule  contended  for  does  not  apply  to  the  facts  of  this 
case  in  any  event.  The  detectives  did  not  buy  and  pay 
for  any  specific  bottle  of  liquor.  They  merely  paid 
for  whisky  that  was  to  be  served  to  them  on  Sunday. 
No  whisiy  had  been  separated  from  the  bulk  while 
they  were  in  the  saloon  that  Saturday  night.  After 
they  had  left  the  saloon,  defendant  did  separate  and 
set  apart  some  liquor  for  them,  but  it  had  not  yet  been 
delivered  and  they  had  not  been  advised  of  that  separa- 
tion, and  he  undoubtedly  could  have  substituted  any 
other  bottle  of  liquor  for  it  at  his  pleasure.  If  by 
what  he  did  with  these  two  men  he  evaded  the  require- 
ment of  the  statute  forbidding  the  keeping  open  of  a 
tippling  house  on  Sunday  and  escaped  being  liable  for 
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a  violation  of  the  statute,  he  could  have  made  other 
contracts  with  other  men  of  a  similar  character  on  the 
same  Saturday  night,  and  might  have  been  busy  all 
day  Sunday  delivering  and  serving  the  liquor  so  paid 
for  the  night  before.  A  similar  question  was  presented 
to  the  Court  of  Criminal  Appeals  of  Texas  in  Wallis 
V.  State,  78  S.  W.  231,  where,  after  stating  the  evidence, 
the  Qourt  said : 

**So,  under  the  proof,  the  case  resolves  itself  into 
the  proposition  whether  a  saloon  keeper  can  make 
sales  of  his  goods  on  Saturday,  put  them  in  the  refrig- 
erator, keeping  them  cool  until  Sunday,  and  then  de- 
liver said  goods  to  his  customers.  If  he  can  do  it  in 
one  instance,  he  can  do  the  same  thing  in  another  or 
other  instances.  And  if  he  should  make  a  sufficient 
number  of  sales  for  delivery  on  the  next  day,  his  house 
might  be  thus  kept  open  the  entire  day  to  consummate 
deliveries.  An  essential  part  of  the  business  of  a 
saloon  keeper  is  the  keeping  of  his  drinks  cool,,  or  the 
cooling  of  them  with  ice  in  the  summer ;  and  if  he  can 
make  sales  on  Saturday,  and  keep  the  goods  of  the 
purchasers  in  his  refrigerator  for  delivery  on  Sunday, 
he  would  be  compelled  to  keep  open  for  that  purpose. 
Although  he  makes  no  sale  on  Sunday,  and  receives 
no  money  on  Sunday  for  goods  previously  sold,  stiB 
he  has  brought  about  the  necessity  of  keeping  open 
for  the  delivery  of  his  wares.  It  is  true  the  proof 
here  shows  only  a  specific  instance  of  delivery,  and 
that  was  through  the  broken  glass  of  his  back  door; 
still  he  kept  open  for  this  purpose,  and  in  pursuance 
of  an  agreement  to  deliver  the  goods  on  Sunday. ' ' 

The  conviction  of  the  defendant  was  there  sustained. 
That  case  was  decided  January  13,  1904,  and  seems 
never  to  have  been  published  in  the  reports  of  that 
State,  but  we  are  advised  that  its  omission  was  acci- 
dental. According  to  the  quotations  in  the  brief  for 
defendant  in  error,  conviction  has  been  sustained  in 
a  like  case  in  Rex  v.  Clark,  27  Ont.  L.  Bep.  525,  and  31 
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Am.  &  Eng.  Ann.  CaseSy  637;  and  that  case  is  based 
npon  the  English  cases  of  Noblett  v.  Hopkinson,  2  K. 
B.  214;  and  Saunders  v.  Thorney,  78  L.  T.  (N.  S.)  627. 
We  have  not  access  to  those  cases  and  merely  cite 
them  for  the  information  of  the  bar.  It  is  onr  view 
that  by  keeping  his  dramshop  open  on  Sunday  to  serve 
intoxicating  liquors  therein,  defendant  was  violating 
the  statute  in  question,  and  that  he  is  not  relieved  of 
responsibility  by  the  fact  that  he  collected  the  pay 
therefor  in  advance  on  Saturday,  and  did  not  receive 
the  money  therefor  on  Sunday.  These  men  were  tip- 
pling in  his  dramshop  on  Sunday  with  intoxicating 
drink  which  he  there  delivered  to  them,  and  he  kept 
the  place  open  for  that  purpose.  The  rulings  on  the 
instructions  conformed  to  these  views.  The  judgment 
is  therefore  affirmed. 

Affirmed. 


Frank  Kichels,  Appellee,  v.  Charles  S.  McOarty, 

Appellant 

Gen.  No.  64224. 

1.  Injunction,  S  177* — when  terms  **city  marshal  and  **chief  of 
polic&*  u$€d  to  deicribe  same  person.  In  a  bill  by  a  dty  offldal 
claiming  to  be  **city  marshal  and  chief  of  poUce,*'  to  restrain  another 
claimant  to  such  office  from  Interfering  with  complainant's  perform- 
ance of  duty  as  such.  It  Is  to  be  Inferred  that  the  terms  "dty 
marshal*'  and  "chief  of  poUce*'  are  used  In  the  bill  to  describe  the 
same  office^ 

2.  Municipal  cobpobations,  §119* — how  officer  removed  from 
office.  Under  section  7,  art.  II,  part  I,  of  the  Cities  and  Villages 
Act  (J.  &  A.  f  1291),  authorizing  the  mayor  of  a  city  to  remove  any 
officer  appointed  by  him,  and  requiring  such  mayor  on  such  removal 
to  state  his  reasons  therefor  to  the  city  council  within  ten  days,  an 
officer  so  removed  stands  suspended  and  Is  restored  to  office  only  by 
the  failure  of  the  mayor  to  file  such  reasons  within  the  time  limited, 

*8ee  nilBol*  Notes  Wgeat,  Vols.  XI  to  XV,  and  CioiiiilAtlTe  QQsrtorly,  mubo 
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or  by  the  disapproval  by  the  dty  council  by  a  two-thlrda  vote  of 
such  removaL 

3.  Municipal  corporations,  §  119* — when  officer  retmnped  bp 
failure  of  council  to  disapprove  of  action  of  mayor.  If  a  dty  council 
falls  to  disapprove  by  a  two-thirds  vote  of  the  removal  by  the 
mayor  of  a  city  officer  appointed  by  him  under  section  7,  art  II, 
part  I,  of  the  Cities  and  Villages  Act  (J.  &  A.  f  1291),  after  tbe 
mayor  has  filed  his  reasons  for  such  removal  as  required  by  such 
section,  such  officer  stands  removed. 

4.  Injunction,  §  182* — when  allegation  as  to  nontermhuUion  of 
office  conclusion  of  law.  In  a  bill  by  a  dty  official  seeking  to  restialn 
another  claimant  to  the  office  held  by  complainant  from  Interfoing 
with  complainant's  performance  of  duty  as  such,  an  allegation  that 
complainant's  term  of  office  as  such  official  has  not  expired  is  a 
mere  conclusion  of  law. 

5.  Injunction,  $177* — how  allegation  cw  to  nomination  of 
another  person  for  office  hp  mayor  construed.  In  a  bill  by  a 
dty  official  to  restrain  another  dalmant  to  the  office  h^d  by 
complainant  from  Interference  with  complainant's  peiformance 
of  duty,  an  allegation  that  on  a  named  date  the  mayor  of  sudi  dty 
nominated  another  person  for  the  office  held  by  complainant  ImpUeB 
either  that  such  mayor  had  attempted  to  remove  complainant  or 
that  such  mayor  considered  that  complainant's  term  had  eiplred. 

6.  Municipal  corporations,  §  112* — when  mayor  right  to  appoi^ 
officer  in  place  of  removed  officer.  Where  the  mayor  of  a  dty 
removes  a  dty  offidal  appointed  by  him  under  the  authority  of 
section  7,  art.  II,  part  I,  of  the  Cities  and  Villages  Act  (J.  &  A. 
f  1291),  such  mayor  has  the  right  to  appoint  an  officer  to  act  for 
the  time  being,  although  such  mayor  has  no  power  to  appoint  a 
successor  to  such  official  prior  to  filing  his  reasons  and  the  action 
of  the  dty  council  thereon  as  required  by  the  statute. 

7.  Injunction,  §  177* — when  hill  to  restrain  removal  of  cUf 
official  insufficient.  Even  If  It  be  held  that  a  court  of  equity  has 
jurisdiction  to  restrain  the  removal  of  a  city  official,  a  bill  therefor 
cannot  be  entertained  which  does  not  show  that  the  office  hdd  by 
complainant  was  duly  established  by  ordinance,  the  nature  and 
extent  of  complainant's  right  to  hold  the  office,  and  the  nature  of 
the  authority  by  which  he  was  sought  to  be  removed. 

8.  Officers,  §  2* — what  is  nature  of  office  of  city  marshal,  the 
office  of  city  marshal  in  a  dty  is  political  In  its  character,  being  one 
of  the  agencies  by  which  a  dty  government  is  conduded. 

9.  Equity,  §  1* — what  equity  will  not  interfere  with.  Courts  of 
equity  will  not  take  Jurisdiction  of  political  controversies  or  unde^ 

•See  nUDole  Notes  Dlveit,  Vols.  XI  to  XV,  mnd  ComnlAtlTe  Qiuuteily. 
topic  aad  tecUoii  nnmber. 
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take  to  control  the  govemment  of  the  State,  or  of  cities  or  other 
goyenunental  agencies. 

10.  Equitt,  S  1* — what  is  subject-matter  of  jurisdiction  of  equity. 
The  subject-matter  of  the  jurisdiction  of  courts  of  equity  is  civil 
property,  and  the  injury  thereto,  actual  or  prospective,  and  such 
courts  have  Jurisdiction  of  matters  of  a  political  character  only 
under  special  circumstances  where  such  Jurisdiction  is  necessary  in 
order  to  protect  rights  of  property. 

11.  Equitt,  §  1* — when  no  jurisdiction  over  appointment  and 
right  of  officers  to  office.  Disputed  questions  concerning  the  appoint- 
ment of  civil  officers  and  of  their  right  to  hold  office  as  such  are  of 
a  nature  purely  legal  and  cognizable  only  by  courts  of  law. 

Appeal  from  the  City  Court  of  Aurora;  the  Hon.  Edwabd  M. 
Manoan,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1015.  Reversed  and  injunction  dissolved.  Opinion  filed  December 
27, 1915. 

John  K.  Newhall,  A.  J.  Ejblley  and  Charles 
O'Connor,  for  appellant. 

Alschuler,  Putnam  &  James,  Mighell,  Gunsul  & 
Allen  and  Murphy  &  Lyon,  for  appellee;  Garnsey, 
Wood  &  Lennon,  of  counsel. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  conrt. 

On  November  2,  1915,  Frank  Michels  filed  in  the 
City  Court  of  Aurora  a  bill  of  complaint  against 
Charles  S.  McCarty  for  an  injunction,  and  on  said  day 
an  injunction  was  issued  as  prayed  in  said  bill,  and 
without  notice,  and  said  injunction  was  served  on 
that  day.  Defendant  moved  to  dissolve  the  injunction 
for  various  reasons,  among  which  were  that  there  was 
no  equity  on  the  face  of  the  bill;  that  the  court  had 
no  jurisdiction  of  the  subject-matter;  that  complain- 
ant had  an  adequate  remedy  at  law ;  and  that  the  relief 
prayed  is  political  in  its  character  and  not  for  the 
protection  of  property  rights.  Defendant  also  filed 
a  demurrer  to  the  bill.  On  November  5th  the  court 
denied  the  motion  to  dissolve  the  injunction  and  over- 

*8ee  nilnols  Note*  Dlirest,  Tols.  XI  to  XV,  mnd  CmnnlAtive  Qyaiterly,  Mme 
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ruled  the  demurrer  to  the  bill.  Defendant  prayed  and 
was  allowed  an  appeal  to  this  court  from  the  order 
denying  the  motion  to  dissolve  the  injunction.  Pur- 
suant to  that  order  he  filed  an  appeal  bond,  which  was 
approved  on  the  same  day,  and  which  recited  an  appeal 
both  from  the  order  granting  the  injunction  and  from 
the  order  denying  the  tootion  to  dissolve.  The  cause 
was  submitted  at  this  term,  pursuant  to  the  statute, 
requiring  us  to  give  such  an  appeal  precedence  over 
other  causes  in  this  court. 

The  bill  alleges  that  Michels  is  a  resident,  citizen, 
taxpayer  and  qualified  elector  of  the  City  of  Aurora; 
that  for  seventeen  years  he  has  been  city  marshal  and 
chief  of  police  of  the  City  of  Aurora,  and  is  now  occu- 
pying that  office,  and  discharging  the  functions  and 
duties  thereof;  that  no  proceedings  have  been  filed 
before  any  lawful  authorities  asking  for  his  removal 
or  suspension  from  office,  and  that  no  action  has  been 
taken  by  any  duly  constituted  authority  looking  to 
his  suspension  or  removal  from  said  office;  that  no 
order  has  been  made  by  any  authority  directing  him 
to  turn  over  the  property  in  his  possession  as  such 
officer,  and  that  his  term  of  office  has  not  expired ;  that 
though  he  is  the  lawful  holder  of  said  office,  the  mayor, 
at  a  council  meeting  on  November  1,  1915,  illegally 
appointed  McCarty  chief  of  police,  and  submitted 
that  appointment  to  the  city  council,  and  it  voted  not 
to  confirm  the  appointment;  that  later  on  the  same 
day  the  mayor  unlawfully  appointed  McCarty  acting 
chief  of  police  or  chief  of  police  pro  tem,  which  said 
office  was  not  vacant  or  open  to  appointment  by  the 
mayor,  but  was  lawfully  held  by  Michels.  The  biD 
further  alleges  that  by  virtue  of  such  appointment 
McCarty  claims  to  be  city  marshal  and  chief  of  police 
of  said  city,  and  attempts,  seeks  and  threatens  to  in- 
trude himself  into  said  office,  and  to  hinder  and  prevent 
Michels  from  discharging  the  duties  of  said  office; 
that  McCarty  has  not  established  his  title  to  said  office 
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in  any  court  or  before  any  civil  service  commission  or 
other  legally  constituted  municipal  or  govenmiental 
body ;  that  McCarty  will  carry  ont  his  threats  and  in- 
tentions of  usurping  said  office  and  interfering  with 
and  preventing  Michels  from  performing  the  duties 
thereof  unless  immediately  restrained  by  injunction, 
and  that  McCarty  will  thus  inflict  irreparable  injury 
upon  Michels.  There  are  allegations  of  the  existence 
of  crime  and  disorder  in  Aurora,  and  of  the  dangers 
thereof,  and  of  the  special  need  the  citizens  have  that 
Michels  shall  have  charge  of  the  police  department, 
but  there  are  no  facts  stated  which  tend  to  show  that 
law  and  order  will  not  be  duly  enforced  hy  McCarty, 
and  we  consider  such  allegations  of  crime  and  disorder 
in  Aurora  immaterial.  In  oral  argument,  reference 
was  made  to  the  act  to  regulate  civil  service  in  cities. 
We  find  no  allegation  in  the  bill  that  this  act  has  ever 
been  adopted  by  the  City  of  Aurora,  nor  anything  from 
which  it  can  be  determined  that  if  so  adopted  it  would 
apply  to  the  city  marshal  or  chief  of  police.  We  infer 
that  the  terms  **city  marshaP'  and  ** chief  of  police,'* 
as  used  in  this  bill,  describe  the  same  office. 

Under  section  6  of  article  I  of  the  Act  for  the  incor- 
poration of  cities  and  villages  (J.  A.  T[  1276),  we  are 
required  to  take  judicial  notice  that  the  City  of  Aurora^ 
is  organized  under  said  general  law.  Section  2  of 
article  VI  of  that  Act  (J.  &  A.  H 1345)  authorizes  the 
city  council  by  ordinance  to  provide  for  election  by 
the  legal  voters  or  for  appointment  by  the  mayor,  with 
the  approval  of  the  city  council,  of  a  city  marshal ;  and 
also,  by  an  ordinance  or  resolution  to  take  effect  at 
the  end  ot  the  fiscal  year,  to  discontinue  such  office, 
and  to  devolve  its  duties  on  any  other  officer.  Section 
3  of  article  VI  (J.  &  A.  1[1346)  authorizes  the  city 
council  by  ordinance  to  fix  the  term  of  office  of  the 
city  marshal.  It  is  there  enacted  that  where  not  other- 
wise provided,  officers  shall  be  appointed  by  the  mayor, 
and  vacancies  shall  be  filled  by  the  mayor  with  the 

Vol.  CXCVI  32. 
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consent  of  the  city  counciL  Section  7  of  article  11  of 
that  Act  ( J.  &  A.  T[  1291)  authorizes  the  mayor  to  re- 
move any  officer  appointed  by  him.  He  is  required  to 
report  his  reasons  for  such  removal  to  the  city  comicil 
within  ten  days  thereafter.  The  officer  thereby  stands 
suspended,  and  is  restored  to  office  only  if  the  mayor 
fails  to  file  such  reasons  with  the  city  council  within 
the  time  limited,  or  if  the  city  council  by  a  two-thirds 
vote  shall  disapprove  of  the  removal  Heffran  v. 
Hutchins,  160  lU.  550.  If  the  mayor  files  his  reasons 
within  the  time  limited  and  the  council  do  not  disap- 
prove of  the  removal  by  a  two-thirds  vote,  the  officer 
stands  removed 

The  allegations  of  this  bill  are  vague  and  general, 
and  are  in  various  respects  conclusions  of  law,  and 
not  allegations  of  fact  as  correct  equity  pleading  re- 
quires.   The  bill  does  not  advise  the  court  whether 
the  office  in  question  was  ever  estabUshed  by  any 
ordinance,  nor  whether  any  term  of  office  has  been 
fixed  for  such  office,  nor  what  that  term,  if  any,  was. 
There  is  no  statement  whether  Michels  was  elected  by 
the  people  or  appointed  by  the  mayor  with  the  consent 
of  the  council.    If  he  was  appointed  by  the  mayor, 
there  is  no  statement  when  he  was  last  so  appointed, 
nor  when  he  was  last  confirmed,  nor  when  he  last  gave 
bond  and  took  the  oath  of  office  required  by  another 
section.    The  allegation  that  his  term  of  office  has  not 
expired  is  a  mere  legal  conclusion,  and  the  facts  upon 
which  that  allegation  is  based  are  not  stated,  and  the 
court  has  no  means  of  ascertaining  from  the  bill 
whether  his  conclusions  as  to  the  law  upon  the  subject 
of  his  term  of  office  are  well  or  ill  founded.    He  does 
not  aver  that  he  has  not  been  removed  from  the  office 
of  city  marshal  or  chief  of  police,  but.  only  that  no 
action  has  been  taken  by  any  duly  constituted  author- 
ity looking  to  his  suspension  or  removal    The  impli- 
cation is  that  an  attempt  has  been  made  in  some  way 
to  suspend  or  remove  him,  but  that  such  action  was 
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not  taken  by  the  person  or  body  whom  he  considers 
a  duly  constituted  authority  to  take  that  action.  It 
may  be  that  the  mayor  did  in  fact  undertake  to  remove 
him  on  the  last  day  of  October,  1915,  but  that  it  is  his 
opinion  that  the  mayor  has  no  authority  to  do  so.  The 
fact  that  the  mayor  onNovemberlst  nominated  another 
person  for  the  position  implies  either  that  there  had 
been  some  attempt  by  the  mayor  to  remove  him  or  that 
the  mayor  considered  that  his  term  had  expired.  If 
the  mayor  undertook  to  remove  Michels  on  the  last 
day  of  October,  while  he  did  not  thereby  adquire  power 
to  appoint  a  successor,  he  no  doubt  did  have  the  power 
to  appoint  an  oflScer  to  act  for  the  time  being,  and 
could,  within  ten  days  after  the  last  of  October,  file 
his  reasons  for  the  removal  with  the  city  council,  and 
Michels  would  not  be  again  restored  unless  the  mayor 
failed  to  file  such  reasons  within  ten  days  or  the  city 
council,  by  a  two-thirds  vote,  refused  to  approve  the 
removal ;  and  such  ten  days  within  which  he  could  file 
his  reasons  had  not  expired  when  this  appeal  was  per- 
fected in  the  court  below.  All  of  this  could  have  oc- 
curred, and  still  every  fact  averred  in  this  bill  be  true, 
if  it  is  the  legal  opinion  of  Michels  that  the  mayor  was 
not  the  duty  constituted  authority  who  had  power  to 
take  such  action.  This  is  but  an  illustration  of  the 
meagemess  of  the  allegations  of  this  bilL  There  being 
no  showing  in  this  bill  that  any  ordinance  was  ever 
passed  establishing  this  ofiice,  nor,  if  so,  whether  it 
was  required  to  be  filled  by  an  election  by  the  people 
or  by  an  appointment  by  the  mayor,  nor  any  showing 
when  Michels'  last  term  of  office  began,  nor  for  how 
long  a  period  it  legally  existed,  nor  any  allegation 
that  he  has  not  been  removed  by  some  show  of  author- 
ity, nor  any  statement  by  what  pretended  authority, 
if  any,  he  has  been  removed,  we  are  of  opinion  that 
if  a  court  of  equity  has  jurisdiction  to  grant  an  injunc- 
tion to  prevent  the  removal  of  a  city  marshal  until  the 
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title  of  some  one  else  to  the  office  has  been  established, 
still  this  bill  would  not  justify  such  an  injunction. 

The  office  of  city  marshal  is  political  in  its  character 
and  is  one  of  the  agencies  by  which  the  government  of 
the  city  is  conducted.  It  is  well  settled  that  courts 
of  equity  will  not  take  jurisdiction  of  political  contro- 
versies nor  undertake  to  control  the  government  of 
the  State  or  of  cities  or  other  governmental  agencies. 
It  will  be  instructive  to  consider  some  of  the  cases  in 
which  the  Supreme  Court  of  this  State  has  applied 
this  doctrine.  In  Delahanty  v.  Warner,  75  HL  185, 
Delahanty  filed  a  bill  in  equity  in  which  he  alleged 
that  he  was  superintendent  of  streets  of  the  City  of 
Peoria  and  had  been  unlawfully  removed  from  his  of- 
fice, and  he  sought  an  injunction  to  restrain  the  mayor 
and  aldermen  from  appointing  his  successor  and  from 
interfering  with  him  in  any  way  in  the  discharge  of 
his  duties  as  such  officer.  A  temporary  injunction  was 
dissolved  and  the  bill  was  dismissed  for  want  of  equity. 
The  Supreme  Court  affirmed  that  ruling,  and  said  that 
his  remedy  was  complete  at  law,  and  that  if  he  had 
not  been  properly  removed  and  if  a  successor  could 
not  therefore  be  legally  appointed,  that  question  could 
be  settled  by  an  action  at  law  against  the  person  claim- 
ing to  be  his  successor  in  office ;  and  also  that  if  by  the 
action  of  the  mayor  and  aldermen  he  was  unlawfully 
deprived  of  any  fees  and  emoluments  pertaining  to 
said  office,  he  had  a  complete  remedy  therefor  at  law. 
In  Sheridan  v.  Colvin,  78  HI.  237,  an  election  had  been 
held  for  the  reincorporation  of  the  City  of  Chicago, 
and  that  election  had  been  decided  in  favor  of  reincor- 
poration under  the  general  act,  and  the  city  council 
had  passed  and  the  mayor  had  approved  an  ordinance 
for  the  reorganization  of  the  poHce  department,  but 
there  was  pending  a  suit  at  law  to  determine  the 
validity  of  said  election.  Sheridan  and  others  were 
police  commissioners  up  to  the  time  of  said  alleged 
new  incorporation,  and  they  filed  a  bill  in  equity 
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against  the  mayor,  the  city  council  and  other  officers 
to  restrain  all  acts  under  said  ordinance,  on  the  ground 
that  they  possessed  the  only  authority  to  control  the 
police  force  and  the  public  property  belonging  to  the 
police  department.  A  temporary  injunction  was  is- 
sued pursuant  to  the  prayer  of  the  bill,  but  it  was  after- 
wards dissolved  and  the  bill  was  dismissed,  and  the 
commissioners  appealed.  Three  questions  were  pre- 
sented and  discussed,  the  third  of  which  was  whether 
a  court  of  equity  had  jurisdiction  to  interfere  with  the 
action  of  the  city  council  The  Supreme  Court  held 
that  a  court  of  equity  had  not  that  power;  that  the 
subject  was  purely  political;  that  the  subject-matter 
of  the  jurisdiction  of  courts  of  equity  is  civil  property ; 
that  injury  to  property,  actual  or  prospective,  is  the 
foundation  on  which  the  jurisdiction  rests;  that  mat- 
ters of  a  political  character  do  not  come  within  the 
jurisdiction  of  a  court  of  equity,  and  that  such  court 
cannot  interfere  with  the  public  duties  of  any  depart- 
ment of  government  except  under  special  circum- 
stances and  where  necessary  for  the  protection  of 
rights  of  property.  The  court  there  quoted  with  ap- 
proval from  High  on  Injunctions  to  the  effect  that  a 
court  of  equity  is  not  the  proper  tribunal  for  determin- 
ing disputed  questions  concerning  the  appointment  of 
public  officers  or  their  right  to  hold  office,  such  ques- 
tions being  purely  of  a  legal  nature  and  cognizable 
only  by  courts  of  law;  and  that  equity  will  not  inter- 
fere by  injunction  to  restrain  persons  from  exercising 
the  functions  of  public  officers  on  the  ground  of  the 
illegality  of  the  law  under  which  their  appointments 
were  made,  but  will  leave  that  question  to  be  deter- 
mined by  a  legal  forum;  and  that  a  temporary  injunc- 
tion until  the  question  of  the  validity  of  the  law  which 
defendants  claim  office  can  be  determined  will  be  dis- 
solved. In  Dickey  v.  Reed,  78  HI.  261,  which  related 
to  the  same  election  as  the  case  last  referred  to,  an 
injunction  had  been  issued  upon  another  bill  in  equity 
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attacking  said  election,  and  the  city  council  had  been 
enjoined  from  canvassing  the  retnms  of  the  election. 
That  injunction  had  been  violated,  and  certain  mem- 
bers of  the  city  council  had  been  fined  for  such  con- 
tempt, and  had  appealed.    It  was  held  that  elections 
belong  to  the  political  branch  of  the  government  and 
are  beyond  the  control  of  the  judicial  power;  that  it 
was  not  designed  by  the  constitution  that  either  de- 
partment of  government  should  interfere  with  or  con- 
trol the  other;  that  it  was  for  the  political  power  of 
the  State,  within  the  limits  of  the  constitution,  to  pro- 
vide how  elections  should  be  held,  and  how  those 
elected  should  qualify  and  how  their  elections  should 
be  contested ;  and  that  a  court  of  equity  had  no  power 
to  hear  and  adjudicate  in  that  class  of  cases,  and 
that  the  defendants  were  not  guilty  of  contempt  be- 
cause the  writ  was  void  for  want  of  power.    In  that 
opinion  many  illustrations  are  given  to  show  how 
harmful  the  exercise  of  such  jurisdiction  might  be 
made,  and  how  greatly  it  might  interfere  with  the 
function  of  government.    Burgess  v.  Davis,  138  DL 
578,  was  a  bill  by  a  citizen  and  taxpayer  to  prevent 
the  payment  of  a  salary  to  a  person  acting  as  judge  of 
the  County  Court  of  Cook  county,  on  the  ground  that 
by  certain  action  he  liad  taken  he  had  vacated  that 
office  and  was  no  longer  lawfully  in  possession  thereof. 
The  court  below  dismissed  the  bilL     The  Supreme 
Court  reiterated  the  doctrine  that  courts  of  equity  wiD 
not  interfere  by  injunction  to  determine  questions  con- 
cerning the  appointment  or  election  of  public  officers 
or  their  title  to  office,  and  will  not  interfere  to  enjoin 
the  payment  of  salaries  to  de  fctcto  incumbents,  and 
will  not  disturb  a  de  facto  incumbent  in  the  receipt  of 
the  fees  of  the  office,  and  have  no  jurisdiction  on  that 
subject.   The  two  cases  of  Fletcher  v.  Tuttle  and  Blair 
V.  Hinrichsen,  151  111.  41,  were  bills  in  equity  attack- 
ing the  validity  of  a  certain  act  of  the  Legislature,  and 
seeking  to  enjoin  an  election  and  other  proceedings 
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thereunder.  The  Supreme  Court  said  the  entire  object 
of  both  bills  was  the  assertion  and  protection  of  politi- 
cal rights  as  distinguished  from  civil,  personal  or  prop- 
erty rights.  It  was  held  that  matters  of  a  political 
character  do  not  come  within  the  jurisdiction  of  courts 
of  equity,  and  that  a  court  of  equity  has  no  jurisdiction 
to  restrain  an  officer  from  the  exercise  of  political 
powers.  Eeference  was  there  made  to  State  of  Georgia 
V.  Stanton,  6  Wall  (U.  S.)  50,  where  it  was  hel4  that 
the  bill  in  equity  there  filed  called  for  the  judgment 
of  the  court  upon  a  political  question,  and  would  not 
be  entertained  by  a  court  of  equity.  The  court  also 
there  referred  to  In  re  Sawyer,  124  U.  S.  200,  where 
it  was  held  that  the  Federal  Court  had  no  jurisdiction 
to  entertain  a  bill  in  equity  to  restrain  a  mayor  from 
removing  a  city  officer.  The  court  there  said  that  un- 
less enlarged  by  express  statute,  the  office  and  juriscKcr 
tion  of  a  court  of  equity  are  limited  to  the  protection 
of  rights  of  property,  and  that  it  has  no  jurisdic- 
tion over  the  appointment  and  removal  of  public  offi- 
cers, and  that  to  assume  jurisdiction  over  the  removal 
of  public  officers  is  to  invade  the  domain  of  the  courts 
of  common  law  or  of  the  executive  and  administrative 
departments  of  the  government.  The  Supreme  Court 
of  Illinois  then  proceeded  to  reassert  that  wherever 
there  are  established  distinctions  between  equitable 
and  common-law  jurisdictions,  courts  ot  equity  have 
no  authority  or  jurisdiction  to  interpose  for  the  pro- 
tection of  rights  which  are  merely  poUtical  and  where 
no  civil  or  property  right  is  involved,  but  the  remedy 
must  be  sought  in  a  court  of  law;  that  the  matters 
involved  in  that  case  pertained  solely  to  the  political 
administration  of  government,  and  if  the  public  officer 
charged  with  political  administration  has  disobeyed 
the  law,  the  party  injured  or  threatened  with  injury 
had  his  remedy  in  a  court  of  law  and  not  in  a  court 
of  equity.  In  HeffroA/t,  v.  Hutchins,  supra,  Heffran  had 
been  chief  of  the  fire  department,  and  his  term  of  office 
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had  expired,  and  the  mayor  had  appointed  other  par- 
ties who  had  not  been  coniBrmed  by  the  city  comicil, 
and  Heffran  had  held  the  office  thereafter  for  a  year, 
and  the  mayor  again  made  several  appointments  which 
the  city  council  rejected,  and  he  then  removed  Heffran 
and  directed  him  to  vacate  the  office  and  to  tnm  over 
the  property  of  the  department  to  a  subordinate  offi- 
cer, and  threatened  to  eject  him  if  he  refused  to  com- 
ply. Heffran  then  filed  a  bill  in  equity  and  obtained 
an  injunction  restraining  the  mayor  from  removing 
or  interfering  with  him  in  the  office,  and  that  injunc- 
tion was  modified  so  as  to  restrain  the  mayor  from  in- 
terfering with  Heffran  in  his  office  until  he  should  be 
lawfully  removed  or  his  successor  appointed  and  quali- 
fied. That  decree  was  made  perpetual,  and  an  api>eal 
to  this  court  resulted  in  its  reversal  with  directions  to 
dismiss  the  bill  (56  HI.  App.  581),  and  from  the  latter 
judgment  the  case  came  to  the  Supreme  Court.  It  was 
there  held,  as  already  suggested,  that  the  removal  by 
the  mayor  took  effect  at  once,  and  remained  in  force 
unless  the  mayor  failed  to  file  charges  within  the  time 
limited  or  the  city  council  by  a  two-thirds  vote  disap- 
proved of  the  removal,  and  it  was  held  that  he  could 
not  act  after  such  removal  until  those  proceedings  had 
been  had,  and  that  he  should  have  complied  with  the 
order  directing  him  to  turn  over  the  property  to  an- 
other, and  he  no  longer  had  any  right  to  discharge 
the  functions  of  the  office.  It  was  there  further  held 
that  a  court  of  equity  had  no  jurisdiction  to  interfere 
with  the  public  duties  of  the  departments  of  govern- 
ment, but  only  to  maintain  property  rights  as  distin- 
guished from  political  rights,  and  that  it  had  no  juris- 
diction to  determine  political  questions  between  the 
mayor  and  the  council  of  a  city  concerning  the  appoint- 
ment and  removal  of  officers,  nor  to  determine  the  right 
of  a  party  to  an  office.  In  many  respects  this  case  ap- 
plies closely  in  principle  to  the  matter  now  before  us. 
A  leading  case  on  this  subject  is  Marshall  v.  Illinois 
State  Reformatory,  201  IlL  9.    Marshall  had  been  ap- 
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pointed  physician  of  the  reformatory,  and  it  was  held 
that  that  was  a  public  office.  The  act  under  which  he 
was  appointed  gave  the  board  of  managers  power  to 
remove  him  for  cause,  after  opportunity  given  to  the 
oflScer  to  be  heard  upon  written  charges.  A  complaint 
in  writing  was  preferred  against  Marshall  to  the  board 
of  managers,  charging  him  with  certain  neglect  of  duty, 
and  he  was  notified  to  appear  before  the  board  on  a 
certain  day  to  answer  the  charges.  On  the  day  pre- 
ceding the  time  so  fixed  he  filed  a  bill  in  equity  to  enjoin 
the  board  from  removing  him  from  that  office,  and  he 
therein  alleged  that  said  charges  were  not  made  in 
good  faith,  and  that  a  quorum  of  the  board  had  con- 
spired to  illegally  remove  him  from  office.  He  had  a 
temporary  injunction,  which  was  dissolved  and  the  bill 
dismissed  for  want  of  equity,  and  that  decree  was  af- 
firmed by  this  court.  103  lit  App.  65.  The  Supreme 
Court  on  a  further  appeal  said  that  the  title  to  a  pub- 
lic office  and  the  right  to  exercise  its  functions  cannot 
be  determined  by  a  court  of  equity  unless  expressly 
authorized  by  statute.  The  court  there  quoted,  with 
approval  from  In  re  Sawyer,  supra,  that  a  court  of 
equity  has  no  jurisdiction  over  the  appointment  and 
removal  of  public  officers,  but  that  jurisdiction  belongs 
exclusively  to  courts  of  law,  and  pointed  out  various 
methods  by  which  a  legal  remedy  can  be  had ;  and  the 
Supreme  Court  said  that  matters  of  a  political  charac- 
ter do  not  come  within  the  jurisdiction  of  a  court  of 
equity.  People  ex  rel.  v.  Rose,  211  111.  252,  was  an 
action  at  law  concerning  a  certain  office  and  an  election 
to  fill  the  same,  and  it  was  argued  that  the  writ  of 
mandamus  there  sought  from  the  Supreme  Court 
should  be  granted  because  an  injunction  had  been 
issued  in  equity  by  a  Circuit  Court  restraining  the 
Secretary  of  State  from  doing  certain  things.  The  Su- 
preme Court  said  in  effect  that  little  attention  need  be 
paid  to  said  injunction  proceeding,  because  the  rights 
involved  were  purely  political  rights,  and  that  the 
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jurisdiction  of  courts  of  chancery  is  confined  to  ques- 
tions arising  relative  to  property  rights  or  civil  rights, 
and  that  the  mere  right  to  office  or  the  acts  of  public 
officers  in  the  discharge  of  their  official  duties  cannot 
be  regulated  or  controlled  by  writ  of  injunction,  and 
any  order  of  the  Circuit  Court  upon  such  a  question 
would  be  void  for  want  of  jurisdiction  of  the  subject- 
matter.  In  Lavin  v.  Board  of  Commissioners  of  Cook 
County,  245  HI.  496,  which  was  a  bill  in  equity  in  which 
the  Appellate  Court  had  reversed  the  decree  of  the 
Circuit  Court  so  far  as  it  granted  an  injunction  against 
the  paying  of  compensation  to  a  person  who  claimed  to 
have  been  performing  the  duties  of  a  public  office,  the 
Supreme  Court  held  that  equity  was  not  the  proper 
forum  to  determine  the  questions  involved,  and  would 
not  interfere  by  injunction  to  determine  questions  con- 
cerning the  appointment  or  election  of  public  officers 
or  their  title  to  office,  nor  to  enjoin  a  de  facto  incum- 
bent of  an  office  from  performing  its  duties  or  receiv- 
ing fees  or  salary  therefore.  In  People  v.  McWeeney, 
259  HI.  161,  which  was  a  proceeding  to  attach  for  con- 
tempt defendants  who  had  violated  an  injunction  is- 
sued by  a  court  of  equity  in  a  matter  concerning  the 
holding  of  a  political  convention,  and  in  which  the 
defendants  were  fined  for  contempt  and  appealed  to 
the  Supreme  Court  and  the  Supreme  Court  reversed 
the  conviction,  the  court  said  that  Qourts  caimot  be 
drawn  into  political  contests  of  any  sort  or  descrip- 
tion unless  required  by  statute,  and  that  any  injunc- 
tion for  the  purpose  of  restraining  or  controlling  acts 
of  a  political  nature  is  void.  That  an  office  is  not  a 
matter  of  property,  and  does  not  confer  a  right  of 
property  upon  the  incumbent,  and  that  an  action  in- 
volving the  title  to  or  possession  of  an  office  does  not 
involve  a  right  of  property  so  as  to  give  a  court  of 
equity  jurisdiction,  is  indicated  in  several  of  the  cases 
above  cited. 
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It  appears  that  in  some  other  jurisdictions  equity 
will  issue  an  injunction  at  the  instance  of  the  actual 
incumbent  of  an  office  to  restrain  an  adverse  claimant 
from  interfering  therewith  until  his  title  has  been  es- 
tablished at  law.  But  the  language  of  the  Illinois  stat- 
utes above  cited  is  so  positive  and  unequivocal  that  we 
conclude  that  such  a  rule  cannot  obtain  in  this  state. 
Under  the  allegations  and  omissions  of  this  bill,  which 
is  to  be  construed  most  strongly  against  the  pleader, 
the  act  of  the  mayor  in  appointing  McCarty  chief  of 
police  pro  tern  on  Nov.  1st,  may  well  be  treated  as 
equivalent  to  removing  Michels  from  that  office,  and 
terminating  his  right  thereto  unless  either  the  mayor 
failed  to  file  charges  within  ten  days  thereafter  or 
the  city  council  by  a  two-thirds  vote  disapproved  of 
such  removal;  and  Heffran  v.  Hutchins,  supra,  and 
Delahanty  v.  Warner,  supra,  are  conclusive  that  in 
this  State  equity  has  no  jurisdiction  to  enjoin  the  re- 
moval or  to  decide  the  controversy.  Great  confusion 
might  result  if  a  mayor  were  enjoined  from  enforcing 
his  statutory  authority  until  it  was  determined  whether 
he  was  pursuing  the  precise  course  prescribed  by  law. 
The  action  invoked  here  could  be  carried  to  the  length 
of  causing  a  court  of  equity  to  assume  the  government 
of  a  city.  Many  situations  can  be  supposed  in  which 
under  such  a  rule  a  court  of  equity  could  be  used  to  the 
great  detriment  of  municipal  and  state  governments. 
The  illustrations  given  by  the  court  in  Dickey  v.  Reed, 
supra,  to  show  the  evil  effects  which  might  result  from 
permitting  such  a  jurisdiction  in  equity,  can  easily  be 
very  much  enlarged. 

We  therefore  are  of  opinion  that  the  injunction  was 
improvidently  issued,  and  should  have  been  dissolved. 
The  order  refusing  to  dissolve  the  injunction  is  there- 
fore reversed  and  the  injunction  is  here  dissolved. 

Order  reversed.    Injunction  dissolved. 
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Oeorge  W.  Black,  Appellant,  y.  George  W.  BrowBt 

Appellee. 

Qen.  No.  6,146.    (Not  to  be  reported  in  fnU.) 

Appeal  from  the  Circuit  Court  of  Winnebago  county;  the  Hod. 
Abthxtb  H.  Fbost,  Judge,  presiding.  Heard  in  this  court  at  tbe 
October  term,  1915.    Affirmed.    Opinion  filed  Decembw  27,  1915. 


Statement  of  the  Case. 

Action  by  George  W.  Black,  plaintiff,  against  George 
W.  Brown,  defendant,  in  the  Circnit  Conrt  of  Winne- 
bago comity,  to  recover  for  work  done  by  plaintiff  on 
an  alleged  public  and  private  road  at  the  request  of 
defendant  who  was  then  acting  as  highway  commis- 
sioner. It  was  stipulated  that  defendant  contracted 
with  plaintiff  as  a  town  officiaL  The  case  was  tried 
by  the  court  without  a  jury,  and  there  was  a  finding 
for  defendant  at  the  close  of  plaintiff's  evidence.  A 
motion  for  a  new  trial  was  overruled.  From  a  judg- 
ment for  defendant,  plaintiff  appeals. 

FisHEB  &  NoBTH,  f  or  appellant. 

E.  P.  Lathbop,  Bobebt  Lathbop  and  R.  H.  Bbowk, 
for  appellee. 

Mb.  JusnoB  Gabkes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  OiTiOEBS,  §55* — token  not  personally  Uabl^  on  contrad.  A 
public  officer  making  as  such  a  valid  and  enforceable  contract  It 
not  personally  liiible  on  such  contract  for  the  paymoit  of  the  debt 

2.  Qffiosbb,  §  55* — when  public  officer  not  personally  liable  ot 
invalid  contract.  A  public  officer  who  mistakes  the  law  and  makei 
an  invalid  contract  does  not  incur  personal  liability  thereon  in  tbe 
absence  of  fraud  or  of  evidence  that  such  officer  intended  to  bind 

•See  nilnels  Notes  Diffeet,  Volt.  XI  to  XV,  and  CannlatiTe  Qoarterly, 
tople  and  eeetton  number. 
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himself  personally  on  such  contract,  or  that  the  person  with  whom 
BQCh  officer  makes  such  contract  supposed  he  was  dealing  with  such 
officer  as  an  individual,  the  person  with  whom  the  contract  was 
made  being  presumed  to  know  that  such  officer  exceeded  his  powers 
in  making  the  contract. 

3.  Pbircipal  and  agent,  §  169* — what  ia  diatindUm  J)etioeen  per- 
sonal UahUity  of  public  agent  and  private  agent  on  unauthorized 
contract$.  There  is  a  distinction  between  the  personal  liability  of 
an  agent  of  an  individual  and  that  of  a  public  agent  in  respect  to 
contracts  made  on  behalf  or  the  principal  without  authority,  in 
that  the  agent  of  an  individual  is  personally  liable  thereon,  being 
presumed  to  know  the  extent  of  his  authority,  while  a  public  agent 
is  usually  not  liable. 


Henry  Berg,  Defendant  in  Errors  v.  Oeorge  Jllichell, 

Plaintiff  in  Error. 

Oen.  No.  6,153. 

1.  AUTOMOBiLBS  AND  GABAGE8,  §3* — When  negligence  in  operation 
of  automobile  question  for  jury.  In  an  action  for  personal  injuries 
alleged  to  be  due  to  defendant's  negligence  in  operating  an  auto- 
mobile, held  that  the  question  whether  defendant  was  negligent 
was  a  question  of  fact  for  the  jury. 

2.  AtTTOMOBiLBS  AND  GABAGES,  §  S^-^whcn  Contributory  negligence 
of  person  injured  by  automobile  question  for  jury.  In  an  action  for 
damages  for  personal  injuries  alleged  to  be  due  to  the  negligent 
operation  of  an  automobile,  held  that  whether  plaintiff  exeixdsed  due 
care  was  a  question  for  the  Jnry. 

8.  Appeal  and  ebbob,  §  1401* — when  verdict  toill  not  be  disturbed. 
A  verdict  will  be  allowed  to  stand  upon  appeal  where  the  evidence 
as  to  negligence  and  contributory  negligence  is  doubtful,  even  thous^ 
the  Appellate  Court  might  have  reached  a  different  conclusion  on  the 
facts,  provided  the  record  is  free  from  errors  of  law. 

4.  Automobiles  and  gabages,  8  1* — how  Motor  Vehicle  Act  con- 
strued relative  to  speed  of  automobiles.  Section  10  of  the  Motor 
Vehicle  Act  (J.  &  A.  f  10010),  regulating  the  speed  at  which  persons 
may  drive  such  vehicles  on  public  highways,  does  not  directly  pro- 
hibit driving  In  excess  of  ten  miles  an  hour  on  such  highways, 
but  does  prohibit  driving  such  vehicles  at  unreasonable  speed  on 
such  highways,  and  makes  the  fact  that  such  vehicles  are  so  driven 
at  a  speed  of  more  than  ten  miles  an  hour  prima  facie  evidence  of 
«:iich  unreasonable  speed. 


*S<»r  lllinofn  NoteN  Dlireflt.  VoIm.  XI  to  XV.  and  Cumulative  Quarterly,  xame 
topi<-  and  iteetlon  nomlNfr. 


510  Appellate  Coubts  op  Illinois. 


Berg  V.  MicheU,  196  IlL  App.  509. 


5.  AxTTOMOBHAS  AND  GABA0E8,  §  3* — whcn  instruction  on  speed  of 
automohilea  erroneous.  In  an  action  for  personal  injuries  alleged 
to  be  due  to  defendant's  negligence  in  driving  a  motor  vehicle  at  an 
unreasonable  speed  on  a  public  highway,  striking  plaintifC,  and  cam- 
ing  the  injuries  sought  to  be  recovered  for,  an  Instruction  stating  the 
provisions  of  section  10  of  the  Motor  Vehicle  Act  ( J.  &  A.  f  10010). 
prohibiting  the  driving  of  such  vehicles  at  unreasonable  speed  oo 
public  highways  and  making  the  driving  of  such  vehicles  on  such 
highways  at  a  speed  in  excess  of  ten  miles  an  hour  prima  fade 
evidence  of  unreasonable  speed,  and  adding,  "And  the  running  of 
such  automobile  at  a  rate  of  speed  in  excess  of  ten  miles  an  hour 
under  the  circumstances  above  stated  is  regarded  by  the  law  as 
negligence,"  held  erroneous. 

0.  Automobiles  and  oabaoes,  S  1* — hoio  Motor  Vehicle  A<^  conr 
strued  relative  to  speed.  Section  10  of  the  Motor  Vehicle  Act 
( J.  &  A.  H 10010),  prohibiting  the  driving  of  motor  vehicles  on  public 
highways  at  unreasonable  speed,  and  making  the  fact  that  sudi  a 
vehicle  was  so  driven  at  a  speed  in  excess  of  ten  miles  an  hour 
prima  facie  evidence  of  unreasonable  speed,  differs  essentially  from 
section  24  of  the  Railway  Act  (J.  &  A.  f  8836),  prohibiting  the  run- 
ning of  trains  through  a  city  at  a  speed  prohibited  by  a  dty 
ordinance,  in  that  the  fact  of  violation  of  such  ordinance  is  thereby 
made  negligence  per  se  so  that  proof  of  the  violation  establishes 
negligence,  it  thus  appearing  that  in  framing  such  section  10  the 
Legislature  did  not  intend  to  prohibit  the  driving  of  sudi  vehide 
at  a  rate  of  speed  in  excess  of  ten  miles  an  hour,  but  merely  to 
require  a  person  driving  at  such  rate  of  speed  to  show  that  such  rate 
was  not  unreasonable. 

7.  Automobiles  and  oabaoes,  S  1* — when  statute  not  violated  by 
driving  automobile  at  speed  exceeding  ten  miles  per  hour.  Under 
section  10  of  the  Motor  Vehicle  Act  (J.  &  A.  f  10010),  prohibiting 
the  driving  of  motor  vehicles  on  public  highways  at  unreasonable 
speed  and  making  the  driving  of  such  vehicles  on  such  highway  at  a 
speed  in  excess  of  ten  ndles  an  hour  prima  facie  evidence  of 
unreasonable  speed,  driving  a  motor  vehicle  on  such  highway  at  a 
speed  in  excess  of  ten  miles  an  hour  will  not  be  a  violation  of  the 
statute  and  will  not  amount  to  negligence,  where  it  appears  that 
owing  to  the  deserted  condition  of  the  streets  at  night,  or  the  lade 
of  traffic  thereon,  such  speed  is  reasonable  and  proper  and  will  not 
endanger  life  or  limb  or  the  property  of  any  person. 

8.  EvmENCE,  S279* — when  X-ray  photographs  properly  admitted. 
In  an  action  to  recover  for  personal  injuries  sustained  by  being 
struck  by  defendant's  automobile  which  was  alleged  to  have  been 

*8ee  lUlnolB  Notes  Direst,  Vols.  XI  to  XV,  and  CnmoUitlTe  Qvmrterlr, 
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negligently  operated  at  the  time  of  the  accident,  whereby  plaintiff 
suffered  a  fracture  of  the  bones  of  his  leg,  rule  as  to  the  evidence 
necessary  to  lay  a  foundation  for  the  introduction  of  X-ray  photo- 
graphs considered,  and  such  photographs  held  not  erroneously 
admitted. 

9.  Automobiles  and  gabagbs,  §  3* — when  inairucHon  on  measure 
of  damages  for  injuries  sustained  sufficient.  In  an  action  to  recover 
for  personal  injuries  sustained  as  a  result  of  defendant's  alleged 
negligence,  an  instruction  as  to  the  measure  of  damages  and  the 
evidence  required  to  support  the  amount  found,  held  not  erroneous 
under  the  evidence. 

Error  to  the  Circuit  Court  of  Peoria  county;  the  Hon.  John  M. 
NiEHAUS,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.    Reversed  and  remanded.    Opinion  filed  December  27, 1916. 

Weil  &  Bartley,  for  plaintiff  in  error. 

Cameron  &  Cameron^  for  defendant  in  error. 

Mr.  Jijsticb  Carnes  delivered  the  opinion  of  the 
court. 

Henry  Berg,  the  plaintiff  below,  had  a  verdict  against 
Dr.  George  Michell,  the  defendant  below,  of  $12,000,  in 
a  snit  for  damages  for  injuries  sustained  by  the  plain- 
tiff who  was  struck  while  a  foot  passenger  on  a  street 
in  Peoria  by  an  automobile  driven  by  the  defendant. 
The  plaintiff  remitted  $2,500  from  the  verdict,  and 
the  court  entered  judgment  for  $9,500,  from  which 
the  defendant  prosecutes  this  writ  of  error.  The 
declaration  charged  as  negligence  of  the  defendant  in 
the  first  count  negligent  running  of  the  automobile,  in 
the  second  and  third,  running  in  the  closely  built  up 
business  portion  of  the  city  at  a  speed  in  violation  of 
the  motor  vehicle  statute;  also  charging  in  the  third 
count  failure  to  give  warning  by  gong  or  otherwise  of 
the  approach  of  the  automobile.  The  general  issue  was 
pleaded.  It  appeared  that  the  plaintiff  was  at  the 
time  of  the  accident  (August  5,  1912)  in  good  health, 

•See  nUnoi*  Notes  Diyest,  Volt.  XI  to  XV,  and  ComnlatlTe  Qnarterlj*  same 
topic  and  oectkni  number. 
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fifty  years  old,  employed  in  a  wholesale  drug  house  in 
Peoria  at  $11  a  week ;  that  he  left  his  work  about  6  p.  ul 
and  went  to  a  saloon;  and  had  two  glasses  of  beer, 
then  went  to  a  carnival  and  stayed  until  ten  o'clock, 
then  started  on  foot  for  home,  stopping  at  a  saloon 
and  drinking  two  more  glasses  of  beer,  and  at  another 
place  purchasing  a  bag  of  peanuts.  He  proceeded  to 
a  street  crossing  and  passed  to  the  far  side  of  the 
intersecting  street  to  wait  for  a  street  car.  He  saw 
one  that  had  approached  on  the  same  street  and  in  the 
same  direction  that  he  had  been  walking,  standing  on 
the  near  side  of  the  intersecting  street  to  discharge 
and  take  on  passengers.  He  walked  diagonally  across 
the  intersecting  street  eating  peanuts  the  while,  to 
get  a  view  of  the  sign  in  front  of  the  car,  then,  discov- 
ering that  it  was  not  the  one  he  wished  to  take,  he 
passed  by  the  front  of  the  car  and  immediately  after 
clearing  the  car  tracks  was  struck  by  the  automobile, 
knocked  down,  and  dragged  some  distance.  He  did  not 
see  the  automobile  before  it  struck  him,  and  the  de- 
fendant did  not  see  him  before  the  collision.  Both  of 
the  bones  in  his  left  leg  were  broken  between  the  ankle 
and  the  knee,  his  head  was  bruised,  and  he  was  other- 
wise somewhat  bruised  and  injured.  The  defendant 
stopped  his  automobile  and  took  him  to  the  hospital, 
where  he  appeared  to  be  in  an  intoxicated  condition. 
He  was  there  cared  for.  The  most  serious  injury  was 
the  fracture  of  the  bones  of  the  leg,  and  to  procure  a 
union  the  surgeons  used  metal  plates  fastened  by  metal 
screws  to  the  bone  above  and  below  the  break,  and 
one  of  the  plates  was  afterwards  removed.  He  was 
about  five  months  in  the  hospital,  and  suffered  much 
pain. 

There  is  much  conflict  in  the  testimony  as  to  the 
permanent  effect  of  the  injury.  Evidence  was  intro- 
duced sustaining  the  contention  of  the  defendant  that 
no  very  serious  permanent  injury  resulted,  and  other 
evidence  sustaining  the  contention  of  the  plaintiff  that 
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the  result  was  a  very  serious  permanent  disability. 
There  was  also  a  close  question  of  fact  whether  at  the 
time  of  the  accident  the  plaintiff  was  intoxicated  and 
not  in  condition  to  exercise  proper  care  for  his  own 
safety.  There  is  no  direct  evidence  that  he  had  drunk 
more  or  other  intoxicating  liquor  than  above  stated, 
and  he  says  he  had  not,  but  there  is  evidence  that 
his  condition  when  taken  to  a  hospital  indicated  a 
degree  of  intoxication  that  would  *not  have  been  pro- 
duced by  the  amount  of  beer  so  taken.  There  is  also 
a  sharp  conflict  in  the  testimony  whether  the  automobile 
was  at  the  time  running  over  ten  miles  an  hour,  and 
while  it  appears  the  horn  was  sounded  as  the  automo- 
bile approached,  there  is  some  conflict  about  that.  We 
will  not  attempt  to  analyze  the  testimony  or  express 
any  opinion  thereon  further  than  to  say  there  is  much 
doubt  whether  the  evidence  warrants  the  conclusion 
that  the  automobile  was  at  the  time  running  at  ten  miles 
or  more  an  hour,  and  whether  the  plaintiff  was  exercis- 
ing reasonable  care  for  his  own  safety.  These  were  all 
questions  for  the  jury,  and  their  verdict  might  prevail 
and  control  even  against  our  different  conclusion  from 
a  reading  of  the  record,  if  the  record  is  free  from  error 
of  law.  But  in  this  condition  of  the  evidence  a  judg- 
ment should  not  be  permitted  to  stand  unless  the  rec- 
ord is  free  from  such  error.  Section  10  of  the  Motor 
Vehicle  Act  of  1911  (J.  &  A.  T[  10010)  provides: 

"No  person  shall  drive  a  motor  vehicle  •  •  • 
upon  any  public  highway  in  this  State  at  a  speed  greater 
than  is  reasonable  and  proper  having  regard  to  the 
traffic  and  the  use  of  the  way  or  so  as  to  endanger  the 
life  or  limb  or  injure  the  property  of  any  person.  If 
the  rate  of  speed  of  any  motor  vehicle  •  •  •  oper- 
ated upon  any  public  highway  in  this  State  where  the 
same  passes  through  the  closely  built  up  business  por- 
tions of  any  incorporated  city,  town  or  village,  exceeds 
ten  (10)  miles  an  hour  •  •  •  such  rate  of  speed 
shall  be  prima  facie  evidence  that  the  person  operating 

Vol.  CXCVI  33. 
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such  motor  vehicle  •  •  •  is  running  at  a  rate  of 
speed  greater  than  is  reasonable  and  proper  having 
regard  to  the  traffic  and  use  of  the  way  or  so  as  to 
endanger  the  life  or  limb  or  injure  the  property  of  any 
person.*' 

The  statute  does  not  directly  prohibit  driving  in  ex- 
cess of  ten  miles  an  hour,  but  makes  such  driving  prima 
facie  evidence  of  unreasonable  speed,  which  is  prohib- 
ited. Plaintiff's  given  instruction  No.  1  correctly  in- 
formed the  jury  of  this  provision  of  law  substantially 
in  the  language  of  the  statute,  but  added:  ^'And  the 
running  of  such  automobile  at  a  rate  of  speed  in  excess 
of  ten  miles  an  hour  under  the  circumstances  above 
stated  is  regarded  by  the  law  as  negligence.'* 

This  was  error.  The  law  does  not  regard  that  rate 
of  speed  as  negligence,  but  as  prima  facie  evidence  of 
negligence ;  that  is,  when  the  higher  rate  of  speed  is 
shown  it  is  not  necessary  to  further  show  conditions 
that  make  that  rate  of  speed  unreasonable,  but  the 
law  makers  assumed  that  conditions  might  be  such  that 
the  high  rate  of  speed  would  not  be  unsafe  and  un- 
reasonable and  left  the  question  of  fact  to  be  deter- 
mined by  a  jury  or  other  tribunal  passing  on  the  facts, 
with  the  burden  of  proof  on  the  accused  party.  This 
motor  vehicle  statute  is  substantially  different  in  effect 
from  section  24  of  our  Railway  Act  (J.  &  A.  118836), 
which  prohibits  running  a  train  through  a  city  at  a 
greater  rate  of  speed  than  permitted  by  ordinance  of 
such  city ;  that  is,  in  case  of  an  ordinance  limiting  the 
rate  of  speed  of  a  railway  train  to  ten  miles  an  hour, 
the  running  of  one  at  a  higher  rate  of  speed  is  negli- 
gence per  se,  and  proof  of  such  excess  speed  establishes 
the  negligence  of  the  defendant.  The  language  of  the 
motor  vehicle  statute  clearly  indicates  that  the  Legis- 
lature did  not  intend  to  prohibit  a  speed  in  excess  of 
the  rate  there  mentioned,  but  only  to  require  a  person 
exceeding  that  rate  of  speed  to  show  that  it  was  not 
unreasonable,  etc.    If  the  jury  in  this  case  believed 
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from  the  evidence  that  the  defendant  was  mnning 
eleven  or  twelve  miles  an  hour,  and  fnrther  believed 
that  because  of  the  time  of  night  and  deserted  condi- 
tion of  the  street  such  rate  of  speed  was  not  greater 
than  is  reasonable  and  proper,  having  regard  to  the 
traffic  and  use  of  the  way,  or  so  as  to  endanger  the 
life  or  limb  or  injure  the  property  of  any  person,  then 
such  rate  of  twelve  miles  an  hour  was  not  a  violation 
of  the  statute  and  not  something  which  the  law  regards 
negligence.  We  express  ho  opinion  whether  driving 
at  a  rate  of  speed  higher  than  ten  miles  an  hour,  if  so 
found  by  the  jury,  was  or  was  not  negligence  under 
all  the  circumstances  shown  by  the  evidence  as  to  the 
surroundings,  but  only  say  that  it  was  a  question  of 
fact  for  the  jury,  and  it  was  by  the  instruction  deter- 
mined as  a  matter  of  law  by  the  court.  In  other  words, 
there  is  a  material  and  marked  distinction  between  say- 
ing that  driving  at  the  rate  of  twelve  miles  an  hour  is 
negligence  and  saying  that  driving  at  that  rate  may 
or  may  not  be  negligence,  and  putting  the  question 
to  the  jury  to  say  whether  or  not,  with  the  burden  of 
proof  on  the  defendant  to  show  it  is  not. 

X-ray  pictures  of  the  broken  bones  of  the  leg  were 
exhibited  to  the  jury.  It  is  contended  that  there  was 
insufficient  evidence  to  permit  their  introduction  under 
the  rule  in  regard  to  the  use  of  ordinary  photographs 
on  the  trial  of  a  cause,  which  has  been  held  to  be  the 
proper  rule  (17  Cyc.  420,  and  authorities  there  cited). 
It  is  true  that  some,  and  perhaps  all,  of  these  X-ray 
pictures  were  calculated  to  shock  a  layman,  and  to- 
gether with  the  fact  that  steel  was  used  in  getting  a 
union  of  the  bone,  as  before  mentioned,  might  create 
an  impression  of  much  graver  injury  than  a  surgeon 
would  understand  existed  from  a  consideration  of  the 
same  facts,  and  it  is  quite  likely  that  the  exhibition  of 
these  pictures  resulted  in  much  increasing  the  size  of 
the  verdict,  not  because  of  any  correct  information 
they  furnished  the  jury,  but  because  of  the  shock  pro- 
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duced  on  their  sensibilities.    Still,  we  are  not  inclined 
to  hold  that  there  was  error  in  permitting  that  testi- 
mony.   The  court  gave  the  jury  an  instruction  as  to 
the  measure  of  damages  and  evidence  required  to  sup- 
port their  finding  of  the  amount  of  damages  that  was 
proper,  except  for  the  fact  that  there  was  some  testi- 
mony as  to  physicians'  bills  and  expenses  charged  in 
the  declaration  that  was  capable  of  direct  proof  as 
to  value.    There  was  some  confusion  in  the  testimony 
as  to  the  question  of  physicians '  bills  and  expenses,  it 
being  asserted  by  defendant's  counsel  that  the  defend- 
ant paid  the  bills  and  there  was  no  bill  to  be  paid  or 
liability  incurred  by  the  plaintiff.    We  do  not  think 
the  court  erred  as  to  either  of  these  matters  under 
these  facts.    On  another  trial  it  will,  we  assume,  ap- 
pear more  clearly  whether  a  liability  for  those  expenses 
does  exist,  and  the  evidence  will  be  received  and  in- 
structions given  in  accordance  with  what  may  there 
develop. 

We  are  of  the  opinion  that  the  ends  of  justice  re- 
quire another  trial  of  this  case.  The  judgment  is  there- 
fore reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
Mr.  Justice  Niehaus  took  no  part. 


The  People  of  the  State  of  Illinois,  Defendant  in  Error, 
V.  Edward  Fichter,  Plaintiff  in  Error. 

Gen.  No.  6,157.    (Not  to  be  reported  in  fnlL) 

Error  to  tbe  Ck>anty  Court  of  Lake  county;  the  Hon.  Pebit  L. 
Pebsons,  Judge,  presiding.  Heard  in  this  court  at  the  October  tern, 
1915.    Affirmed.    Opinion  filed  December  27, 191$. 
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Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois 
against  Edward  Fichter^  defendant,  in  the  Comity 
Court  of  Lake  county,  charging  defendant  with  unlaw- 
fully keeping  open  a  tippling  house  on  Sunday.  De- 
fendant was  regularly  licensed  to  keep  a  bar  in 
connection  with  a  dancing  pavilion,  at  which  bar  intoxi- 
cants were  sold.  It  was  admitted  that  on  some  Sun- 
days defendant's  place  was  kept  open  for  the  sale  of 
tobacco  and  **soft  drinks,*'  including  **near  beer.'* 
The  conviction  was  based  on  the  testimony  of  two 
hired  investigators,  whose  testimony  was  denied  by 
defendant,  corroborated  by  his  bartender,  and  to  some 
extent  by  another  person.  The  case  was  tried  by  a  jury. 

To  reverse  a  judgment  of  conviction  with  sentence 
to  pay  a  fine  of  one  hundred  and  fifty  dollars,  defend- 
ant prosecutes  this  writ  of  error. 

A.  L.  Tompkins  and  George  W.  Field,  for  plaintiff 
in  error. 

R.  J.  Dady  and  E.  M.  Runyard,  for  defendant  in 
error. 

Mr.  Justice  Carnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  WiTRBSSEB,  S  253* — when  weight  of  testimony  for  jury.  Owing 
to  the  remoTal  of  many  disqualifications  of  witnesses,  such  as  being 
interested,  many  witnesses  formerly  barred  are  now  heard,  and  the 
weight  of  their  testimony  is  primarily  to  be  determined  by  the  Jury 
subject  to  the  approval  of  the  trial  court  and  that  of  a  reyiewing 
^H>ort 

2.  Witnesses,  {267* — how  weight  of  testimony  of  detectives 
determined.  In  a  criminal  case  the  testimony  of  private  detectives 
employed  and  paid  to  secure  evidence  against  defendant  is  to  be 
considered  and  weighed  like  the  testimony  of  other  witnesses,  with 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  And  Camalatlve  Quarterly,  same 
topic  and  section  number. 
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a  proper  conslderBtion  of  the  inflnences  under  which  such  witnesses 
were  acting. 

8.  Appeal  and  ebbob,  S  1404* — when  verdict  witt  not  be  set  aside 
on  appeaU  Since  the  Jury  and  the  trial  court  are  more  likely  to 
judge  correctly  of  the  truth  or  falsity  of  the  testimony  of  interested 
witnesses,  a  verdict  based  on  such  testimony  will  not  be  set  aside 
by  a  reviewing  court  unless  the  finding  is  so  palpably  against  tbe 
weight  of  the  evidence  as  to  indicate  that  the  verdict  is  based  on 
passion  or  prejudice. 

4.  Intoxicating  liquobs,  S  147* — when  evidence  sufficient  to  sms- 
tain  conviction  for  unlawfully  keeping  tippling  house  open  on  Sun- 
day, In  a  prosecution  for  unlawfully  keeping  a  tippling  house  opai 
on  Sunday,  where  the  prosecuting  witnesses  were  private  detectives 
employed  and  paid  to  secure  evidence  against  defendant,  and  where 
the  evidence  was  conflicting,  evidence  held  sufllcient  to  warrant  a 
Judgment  of  conviction. 


Edward  Beebi  Appelleei  v.  M.  A.  Bronson,  Appellant 

Gen.  No.  5,935. 

1.  Pbincipal  and  agent,  §  167* — when  agent  personally  liable  to 
third  person  for  goods  purchased.  Where  a  sale  of  goods  is  made 
to  one  who  Is  known  to  be  an  agent  for  a  principal,  and  for  whom 
vendor  supposes  such  agent  is  acting,  but  such  agent  has  no  author- 
ity to  act  and  does  not  act  for  such  principal  in  making  the  pur- 
chase, he  is  personally  liable. 

2.  Tbial,  S  155* — when  province  of  jury  to  weigh  conflicting 
evidence.  The  determination  of  disputed  questions  of  fact  properly 
comes  within  the  province  of  the  Jury. 

3.  Evioencb,  §475* — what  constitutes  preponderance.  In  an 
action  to  recover  for  goods  sold  and  delivered,  where  defendant 
denied  that  a  sale  was  made  as  alleged,  evidence  held  fairly  to 
preponderate  in  plaintifiTs  favor,  plaintiff  being  sufficiently  corrobo- 
rated by  other  witnesses  and  by  the  circumstances  of  the  case. 

4.  Assumpsit,  Action  or,  §89* — when  necessary  to  show  deliv- 
ery of  goods  sold.  In  an  action  for  goods  sold  and  delivered  where 
recovery  is  based  on  the  common  counts,  the  evidence  must  show 
a  delivery  of  the  goods  alleged  to  have  been  sold. 

5.  Assumpsit,  Action  or,  §  89* — when  evidence  sufficient  to  show 
delivery  of  goods.    In  an  action  to  recover  for  goods  sold  and  deliv- 

*See  HUnole  Notes  DIffMt,  Vols.  XI  to  XV,  mnd  CnmuUitlTe  Quarterly,  ssme 
topic  and  section  nomber. 
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ered  where  plaintiff  declares  on  the  common  counts,  a  delivery  of 
the  goods  alleged  to  have  t>een  sold  is  shown  where  it  appears  that 
plaintiff  hired  a  drayman  to  haul  the  goods  to  and  to  load  them 
in  a  freight  car  procured  by  defendant  for  the  transportation  of 
the  goods,  and  where  defendant  paid  the  charges  of  such  drayman 
for  such  hauling  and  loading. 

6.  Sales,  il2Q* — what  constitutes  delivery  of  goods,  A  vendee 
of  goods  is  placed  in  actual  possession  of  such  goods  so  as  to  con- 
stitute a  delivery  where  it  appears  that  such  goods  are  placed  in 
the  direct  control  of  such  vendee. 

7.  Principal  and  agent,  8 183* — when  purchaser  of  goods  rati- 
fies act  of  seller  in  employing  drayman.  A  vendee  of  goods  by  pay- 
ing the  charges  of  a  drayman  employed  by  vendor,  who  liauls  and 
loads  such  goods  into  a  car  engaged  by  defendant  for  the  transpor- 
tation of  such  goods  thereby  ratifies  the  act  of  vendor  in  employ- 
ing such  drajrman  to  haul  and  load  such  goods. 

8.  Sales,  S  126* — what  constitutes  delivery  of  goods.  Actual 
delivery  consists  in  giving  to  the  buyer,  or  his  servants,  or  accredited 
agent,  the  real  possession  of  the  goods  sold. 

9.  Sales,  S  126* — when  evidence  sufficient  to  establish  delivery 
of  goods.  In  an  action  to  recover  for  goods  sold  and  delivered, 
evidence  held  sufficient  to  establish  the  fact  of  a  delivery  to  the 
vendee  of  the  goods  sold. 

10.  Pbincipal  and  agent,  S  249* — when  instruction  as  to  per- 
sonal liability  of  agent  making  sale  without  authority  correct.  In 
an  action  to  recover  for  goods  sold  and  delivered  where  defendant 
was  local  manager  for  a  brewing  company,  and  where  the  goods 
alleged  to  have  been  sold  consisted  of  the  stock  of  a  saloon,  an 
instruction  as  to  the  personal  liability  of  defendant  as  agent  for 
selling  goods  without  authority,  approved. 

11.  Pbincipal  and  agent,  §  169* — when  agent  personally  liable 
to  third  person  on  contract.  If  a  person  undertakes  to  contract  for 
an  individual  or  corporation  and  contracts  in  a  manner  not  legally 
binding  on  his  principal,  the  person  so  undertaking  to  contract  is 
personally  liable  on  such  contract. 

12.  Pbincipal  and  agent,  S  225* — when  burden  on  agent  to  show 
authority  to  bind  principal  An  agent  who  makes  a  contract  on 
behalf  of  a  principal  can  exonerate  himself  from  personal  liability 
on  such  contract  only  by  showing  afllrmatively  that  he  has  author- 
ity to  bid  such  principal  by  the  contract  made,  and  it  is  not  incum- 
bent on  the  person  with  whom  the  contract  is  made  to  show  that 
such  agent  had  not  such  authority. 

13.  Pbincipal  and  agent,  S  249* — when  instruction  as  to  author- 
ity of  agent  properly  modified.    In  an  action  to  recover  for  goods 

•See  nilnols  Note*  Digest.  Vols.  XI  to  XV,  ftnd  CnmiilatlTe  Quarterly,  Mune 
toiilc  and  section  number. 
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sold  and  delivered  where  defendant  was  local  manager  of  a  brew- 
Ing  association,  where  it  was  undisputed  that  defendant  had  no 
authority  to  purchase  the  goods  for  his  prlnciiml,  an  instruction  in 
reference  to  such  authority  held  properly  modified. 

14.  Instructions,  §  120*— i^ften  instruction  not  hosed  on  issue  or 
evidence  properly  refused.  In  an  action  to  recover  for  goods  sold 
and  delivered,  where  a  count  presenting  the  issue  as  to  whether 
or  not  plaintiff  contracted  with  defendant  as  agent  for  a  brewing^ 
association,  under  representation  of  defendant  that  he  had  autbo^ 
ity  to  so  contract,  had  been  stricken  from  the  files  at  the  close  of 
plaintitTs  evidence,  and  where  there  was  no  evidence  on  such  issue; 
an  instruction  on  such  issue  held  properly  refused. 

15.  Appeal  and  ebbob,  S  1514* — when  improper  remarks  of  cowue) 
harmless  error.  In  an  action  to  recover  for  goods  sold  and  deliv- 
ered, remarks  of  counsel  in  final  argument,  an  objection  to  wbidi 
was  sustained  by  the  trial  court,  held  improper  but  not  of  such  a 
prejudicial  character  as  to  have  influenced  the  Jury  in  deciding  the 
merits  of  the  case. 

16.  INTEBEST,  §23* — when  interest  not  allowed  on  ground  of 
unreasonable  and  vexatious  delay  in  payment.  Where  the  right  to 
recover  is  disputed  both  on  the  facts  and  on  the  law,  the  case  is 
not  a  proper  one  for  the  allowance  of  interest  on  the  ground  of  an 
unreasonable  and  vexatious  delay  in  payment,  if  it  is  clear  that  die 
delay  was  due  to  the  defense  made  to  the  action. 

17.  iNTEBEST,  S24* — what  does  not  constitute  unreasonable  ami 
vexatious  delay.  The  right  to  appear  and  defend  a  suit  is  one 
which  cannot  be  construed  into  an  unreasonable  and  vexatious 
delay  without  impairing  the  right. 

18.  INTEBEST,  S  24* — what  does  not  constitute  unreasonable  or 
vexatious  delay  in  payment.  Mere  failure  to  pay  a  demand  will 
not  necessarily  constitute  the  delay  in  payment  unreasonable  or 
vexatious. 

19.  INTEBEST,  §  25* — when  question  of  what  constitutes  unrea- 
sonable or  vexatious  delay  in  payment  not  for  jury.  Where  the 
only  delay  in  payment  of  a  demand  is  that  occasioned  by  defending 
the  action,  the  question  of  the  allowance  of  interest  for  an  unrea- 
sonable and  vexatious  delay  in  payment  is  not  a  question  for  the 
Jury  and  should  not  be  submitted  to  them.  - 

20.  Appeal  and  ebbob,  §1659* — when  remittitur  cures  error  in 
judgment.  Where  a  Judgment  is  erroneous  in  that  it  includes  iDte^ 
est  wtiich  plaintiff  is  not  entitled  to  recover,  the  entry  of  a  remitti- 
tur for  the  amount  of  such  interest  cures  the  error. 

•See  nUnole  Notes  Dlsett,  Vole.  XI  to  XV,  mnd  Cumnlative  Qnarterly. 
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Appeal  from  the  Circuit  Court  of  Livingston  connty;  the  Hon. 
G.  W.  Patton,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  December  27,  1915. 

BoYSy  OsBORN  &  Griggs,  for  appellant. 

Norton  &  Ortman  and  C.  H.  Thompson,  for  ap- 
pellee. 

Mr.  Justice  Nebhaus  delivered  the  opinion  of  the 
court. 

In  this  case  an  appeal  was  taken  by  the  appellant, 
M.  A.  Bronson,  from  a  judgment  for  $341.23,  rendered 
against  him  in  assumpsit,  in  favor  of  the  appellee,  Ed- 
ward Eeeb,  in  the  Circuit  Court  of  Livingston  county. 
The  suit  was  commenced  by  appellee  to  recover  for  the 
remnants  of  a  stock  of  liquors  and  cigars  which  the 
appellee  had  carried  in  the  saloon  business  conducted 
by  him  in  the  Village  of  Dwight.  The  saloon  fixtures 
which  the  appellee  had  used  in  the  business  were 
owned  by  the  Anheuser-Busch  Brewing  Association, 
and  the  appellant  was  the  agent  of  this  association, 
with  headquarters  at  Streator,  Illinois. 

The  appellant  came  to  Dwight,  with  a  man  by  the 
name  of  Shanley,  on  April  18,  1907,  two  days  after 
the  village  election  which  had  resulted  in  making 
Dwight  dry  territory,  and  had  limited  the  time  in  which 
appellee  could  operate  his  saloon  to  May  10th,  the 
date  of  the  expiration  of  his  dramshop  license.  Appel- 
lant, as  agent  of  the  Anheuser-Busch  Brewing  Asso- 
ciation, had  been  trying  to  assist  Shanley  to  get 
started  in  the  saloon  business  at  Ottawa,  Illinois, 
within  the  territory  controlled  by  his  agency;  and  he 
wanted  to  get,  for  Shanley,  a  set  of  saloon  fixtures. 
Having  failed  to  get  a  new  set  of  fixtures  for  Shanley 
from  the  Anheuser-Busch  Brewing  Association,  he  had 
come  to  Dwight,  on  the  day  in  question,  to  see  about 
procuring  the  fixtures  which  had  been  in  use  by  ap- 
pellee. 
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Appellee  asserts,  in  Ms  testimony,  that  appellant 
and  Shanley  were  desirous  of  getting  the  fixtures  by 
May  1st,  that  is  to  say,  ten  days  prior  to  the  time  lunit 
of  his  license  and  business,  and  that  he  told  appellant, 
who  was  acting  in  this  matter  as  agent  of  the  brewing 
association,  that  he  would  not  be  willing  to  let  him  take 
the  fixtures  before  the  10th  of  May,  unless  appellant 
would  also  take  the  remnants  of  his  stock  of  goods  on 
hand,  which  he  was  willing  to  sell  at  the  cost  price; 
that  appellant,  upon  being  informed  by  appellee's  bar- 
tender that  these  remnants  of  his  stock  would  not  ex- 
ceed in  cost  the  sum  of  $300  or  $400,  agreed  to  take 
them  at  the  invoice  prices ;  that  appellee  inferred,  from 
the  fact  that  appellant  was  representing  the  Anheuser- 
Busch  Brewing  Association  as  agent  in  the  procuring 
of  the  fixtures,  he  was  also  acting  for  the  association 
in  the  purchasing  of  the  liquor  and  cigars,  and  was 
purchasing  them  for  the  brewing  association,  but  that 
appellant  did  not  make  any  representation  to  him  to 
the  effect  that  he  had  authority  from  the  brewing  asso- 
ciation to  purchase  the  goods. 

Appellant  denies  that  the  transaction  concerning  the 
alleged  sale  to  him  occurred,  and  there  is  a  conflict  of 
evidence  on  this  question  in  the  case.  If  the  sale  was 
made  to  appellant,  as  testified  to  by  appellee,  then  it 
was  a  sale  to  the  appellant,  for  which  he  was  person- 
ally liable.  It  is  not  contended  in  this  case,  by  appellant, 
that  he  purchased  these  liquors  for  the  Anheuser- 
Busch  Brewing  Association,  nor,  that  he  was  acting 
under  any  authority  from  the  association,  for  that  pur- 
pose, or  that  as  agent  generally,  he  had  any  authority 
to  purchase  these  goods,  and  he  testified  expressly, 
that  as  agent  he  had  no  authority  to  make  a  purchase 
of  this  character.  His  defense  was,  that  there  was  no 
sale  made  to  him  at  all,  which  leaves  the  question  as 
to  whether  or  not  there  was  such  a  sale  niade  the  only 
real  issue  in  the  case.  The  disputed  question  is  one 
of  fact,  and  properly  comes  within  the  province  of  the 
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jury  for  determination;  and  the  jury  did  determine 
it,  by  their  verdict.  It  may  be  further  said,  that  while 
the  appellant  denies  that  he  had  the  conversation  with 
appellee,  which  appellee  claimed  resulted  in  a  sale, 
yet  the  appellee  is  sufficiently  corroborated  by  other 
witnesses,  and  the  circumstances  surrounding  the 
transaction,  as  to  make  the  whole  evidence  concerning 
the  matter  fairly  preponderate  in  appellee's  favor. 

It  is  true,  as  a  legal  requirement,  that  inasmuch 
as  the  recovery  in  this  case  is  based  on  the  common 
counts,  it  is  necessary  that  the  evidence  should  show 
a  delivery  of  the  goods  alleged  to  have  been  sold  to 
appellant;  and  we  think  the  evidence  does  show  such 
deUvery.  It  appears  from  the  evidence  that  the  fix- 
tures, as  well  as  the  goods  in  controversy,  had  been 
hauled  and  placed  by  a  drayman  whom  appellee  had 
hired  for  that  purpose,  in  a  C.  &  A.  freight  car  which 
had  been  engaged  by  appellant  from  the  railroad  com- 
pany, and  which  had  been  provided  for  him  by  the 
railroad  company,  to  carry  freight  to  Ottawa,  Illinois ; 
and  it  also  appeared  from  the  testimony  of  the  dray- 
man that  while  the  appellee  hired  him,  the  appellant 
paid  him,  not  only  for  hauling  the  fixtures,  but  also  for 
hauling  the*  goods,  and  paid  the  drayman  after  he  had 
been  informed  by  him  that  the  goods  had  been  hauled, 
and  put  into  the  car,  as  well  as  the  fixtures.  The  goods 
and  the  fixtures,  therefore,  were  placed  directly  within 
the  control,  and  thereby  into  the  actual  possession  of 
the  appellant,  by  the  appellee,  and  appellant  by  paying 
the  charges  for  this  service,  ratified  the  act  of  the 
appellee  in  employing  the  drayman  to  haul  these  goods, 
and  to  place  them  into  the  car. 

**  Actual  delivery  consists  in  giving  to  the  buyer,  or 
his  servants,  or  accredited  agent,  the  real  possession  of 
the  goods  sold.'*  (35  Cyc.  189.)  Furthermore,  after 
the  goods  in  question  came  into  appellant's  possession 
and  control,  as  stated,  he  made  a  disposition  of  them 
at  Ottawa,  by  directing  the  drayman  at  Ottawa,  whom 
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he  had  employed,  to  take  them  out  of  the  car  and  into 
the  drayman's  storehouse.  We  think  the  evidence  in 
thie  case,  both  with  reference  to  the  sale  and  with 
reference  to  the  delivery  of  the  goods  to  api>ellanty 
clearly  preponderates,  to  establish  these  two  important 
facts  in  the  case. 

The  giving  of  the  second  instruction  is  assigned  as 
error  by  appellant.  The  instruction  is  as  follows: 
**You  are  instructed  that  if  you  believe  from  the  evi- 
dence that  Bronson  was  the  local  manager  of  the 
Anheuser-Busch  Brewing  Association,  at  Streator,  but 
as  such,  had  no  authority  to  buy  goods  for  it,  but  that 
Beeb  thought  Bronson  had  that  authority  and  sold  him 
goods  believing  at  the  time  he  was  selling  to  the 
Anheuser-Busch  Brewing  Association,  through  Bron- 
son, as  its  agent,  and  if  you  further  believe  from  the 
evidence  that  Bronson  promised  to  pay  for  said  goods, 
but  did  not  say  whether  he  was  buying  for  Anheuser- 
Busch  Brewing  Association  or  not,  and  made  no  rep- 
resentations in  regard  thereto,  but  concealed  his  lade 
of  authority  to  make  the  purchase  for  said  Brewing 
Association,  then,  in  that  state  of  the  evidence,  Bron- 
son was  individually  liable  for  such  goods  and  it  made 
no  difference  if  Beeb  thought  at  the  time  that  he  was 
selling  to  the  Anheuser-Busch  Association,  through 
Bronson  as  its  agent.'' 

This  instruction  purports  to  state  the  law  involved 
in  this  case,  pertaining  to  the  personal  liability  of 
appellant  as  agent,  and  states  it  accurately.  The  point 
presented  by  the  instruction  is  well  settiied.  Justice 
Sutherland,  in  the  case  of  Mott  v.  Hicks,  1  Cow.  (N.  Y.) 
536,  clearly  defines  the  rule  concerning  this  feature  of 
the  personal  liability  of  agents,  as  follows:  **It  is 
perfectly  well  settled,  that  if  a  person  undertake  to 
contract  as  agent  for  an  individual  or  corporation,  and 
contracts  in  a  manner  which  is  not  legally  binding  upon 
his  principal,  he  is  personally  liable.  •  •  •  And 
the  agent,  when  sued  upon  such  a  contract,  can  ex- 
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onerate  himself  from  personal  liability  only  by  show- 
ing his  authority  to  bind  those  for  whom  he  undertakes 
to  act.  It  is  not  for  the  plaintiff  to  show  that  he  had 
not  authority.  The  defendant  must  show  affirmatively 
that  he  had.*'  The  definition  given  is  quoted  with 
approval  by  our  Supreme  Court  in  Wheeler  v.  Reed, 
36  HI.  91 ;  also  in  Frankland  v.  Johnson,  147  HI.  525. 
The  personal  liability  of  agents  under  circumstances 
similar  to  this  case  was  also  affirmed  in  Kadish  v.  Bid- 
len,  10  ni.  App.  566 ;  Rice  v.  Western  Fuse  <&  Explosive 
Co.,  64  HI  App.  603. 

We  think  the  court  properly  refused  to  give  appel- 
lant's instruction  No.  6,  as  presented,  because  under 
the  facts  as  proven  it  was  undisputed  that  appellant 
had  no  authority  to  purchase  the  goods  in  question; 
and  if  the  goods  were  purchased  by  him,  under  these 
circumstances,  he  was  personally  liable  therefor,  even 
though  he  may  have  purchased  them  as  agent.  The 
modification  made  by  the  court  was  entirely  proper 
and  pertinent,  and  there  was  no  error  in  giving  the 
instruction  as  modified. 

The  court  also  properly  refused  appellant's  instruc- 
tion No.  18,  because  there  was  no  evidence,  and  no  issue 
in  the  case,  upon  the  question  whether  or  not  the 
appellee  contracted  with  appellant  as  agent  of  the 
Anheuser-Busch  Brewing  Association  upon  the  appel- 
lant's representation  that  he  was  duly  authorized  to 
make  the  purchase  in  question,  as  their  agent;  the 
count  of  the  declaration  presenting  such  an  issue  had 
been  stricken  from  the  files,  at  the  conclusion  of  the 
evidence  for  appellee,  and  was  out  of  the  case;  and 
there  was  no  evidence  whatever,  of  any  representation 
made  by  appellant  or  any  authority  as  agent,  to  pur- 
chase the  goods  in  question. 

Error  is  also  assigned  on  some  of  the  remarks  of 
appellee's  attorney  in  his  closing  argument.  These 
remarks  were  objected  to  by  appellant,  and  they  were 
improper,  and  the  court  sustained  the  objection.    But 
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the  remarks,  while  improper,  were  not  of  such  a  preju- 
dicial character  that  they  could  have  unduly  influenced 
the  jury  in  arriving  at  a  decision  on  the  merits  of  the 
case. 

This  case,  however,  was  not  a  proper  one  for  the 
allowance  of  interest.  There  was  no  evidence  of  what 
legally  would  constitute  an  unreasonable  and  vexatious 
delay  in  making  payment  of  the  appellee 's  claim.  The 
right  of  appellee  to  recover  is  a  disputed  matter,  both 
as  to  the  law  and  the  facts  involved,  and  it  is  evident 
that  the  delay  in  payment  was  occasioned  by  the  de- 
fense made  by  appellant. 

**To  appear  and  defend  a  suit  is  a  right  which  can- 
not be  construed  into  ^unreasonable  and  vexatious  de- 
lay of  payment,'  without  impairing  the  right  itself/* 
{Aldrich  v.  Dunham,  16  IlL  404.) 

Mere  failure  to  pay  a  demand  will  not  necessarily 
constitute  the  delay  in  payment  unreasonable  or  vex- 
atious. {Pieser  v.  Minkota  Milling  Co.,  94  HL  App. 
595.) 

It  is  clear,  therefore,  under  the  state  of  evidence  in 
this  case,  the  allowance  of  interest  was  not  a  question 
for  the  jury,  and  should  not  have  been  submitted  to 
them.  {Hatterman  v.  Thompson,  83  HL  App.  217; 
Sammis  v.  Clark,  13  HI.  544 ;  Aldrich  v.  Dunham,  supra; 
Franklin  County  v.  Layman,  145  HL  145;  Devine  v. 
Edwards,  101  111.  138.) 

For  the  reasons  stated,  the  appellee  is  not  entitled 
to  judgment  for  more  than  the  amount  of  his  claim, 
without  interest,  which  is  $253.90;  but  having  hereto- 
fore entered  a  remittitur  to  reduce  the  judgment  to 
the  amount  above  stated,  the  error  in  this  regard  is 
cured,  and  there  is  now  no  reversible  error  in  this 
case,  and  the  judgment  should  therefore  be  aflSrmed, 
in  the  sum  of  $253.90  at  the  costs  of  appellee. 

Affirmed. 
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Christ  Eammereri  Appellee,  v.  United  States  Silica 

Company,  Appellant. 

Gen.  No.  6,092.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon. 
Sahuel  C.  Stouqh,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1915.  Reversed  and  remanded.  Opinion  filed  Decem^ 
ber  27,  1915. 

Statement  of  the  Case. 

Action  by  Christ  Kammerer,  plaintiff,  against  the 
United  States  Silica  Company,  defendant,  in  the  Cir- 
cuit Court  of  Lake  county  to  recover  for  breach  of  the 
covenants  of  a  lease  of  real  estate. 

From  a  judgment  for  plaintiff  for  $125,  after  trial 
by  jury  on  appeal  from  a  justice  of  the  peace,  defend- 
ant appeals. 

It  appears  from  the  evidence  that  the  defendant  on 
February  26,  1914,  leased  to  the  plaintiff  the  land  in 
question,  by  a  written  lease.  The  term  which  was 
from  March  1,  1914,  to  February  28,  1915,  and  which 
contained  a  provision  by  which  the  defendant  reserved 
the  privilege  at  any  time  to  enter  the  property  for  cer- 
tain purposes,  and  also  the  further  stipulation  that 
plaintiff  should  not  hold  the  defendant  liable  for  any 
damages  as  a  result  of  the  occupation  of  portions  of 
the  property  by  the  defendant,  for  the  purposes  named. 

The  land  in  question,  which  was  situated  about  two 
miles  from  the  City  of  Ottawa,  was  known  as  sand 
land ;  and  could  also  be  used  for  pasture.  There  was 
a  dwelling  house  on  the  land.  The  plaintiff  from 
obtaining  his  lease  from  the  defendant  paid  the  first 
instalment  of  rent,  and  on  the  commencement  of  his 
term  endeavored  to  take  possession  of  the  premises, 
but  found  another  person  in  possession  who  claimed 
that  he  had  a  prior  lease  from  the  defendant,  and 
refused  to  surrender  possession.  Plaintiff  had  come 
there  with  his  household  goods  and  effects,  which  he 
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wanted  to  install  upon  the  premises,  and  being  thus 
prevented  from  entering  was  forced  to  rent  other  prem- 
ises of  a  different  kind  and  in  a  different  locality. 

McDouGALL  &  Chapman,  for  appellant. 

H.  M.  Kelly,  for  appellee. 

Mb.  Justice  Niehaus  delivered  the  opinion  of  the 
court. 


Abstract  of  the 

1.  Landlord  and  tenant,  S  161* — when  leasee  entitled  to  posses- 
sion.  Where  a  lessee  Is  in  possession  of  premises  under  an  oral 
lease,  the  legal  as  well  a:s  the  actual  possession  of  such  premises  Is 
In  such  lessee. 

2.  Landlord  and  tenant,  S  176* — what  constitutes  breach  of 
implied  covenant  for  possession  and  quiet  enjoyment.  The  cove- 
nant for  possession  and  quiet  enjoyment  impliedly  contained  in  a 
lease  Is  breached  where  at  the  time  when  the  lessee  seeks  to  take 
possession  of  the  demised  premises  another  is  In  possession  thereof 
under  a  prior  lease. 

3.  Landlord  and  tenant,  S  1^1* — when  questions  as  to  existence 
of  prior  lease  and  possession  by  third  person  for  jury.  In  an  action 
by  a  lessee  to  recover  for  breach  of  a  lease,  where  the  breach 
assigned  Is  that  plaintiff  was  prevented  from  taking  possession  of 
the  demised  premises  by  the  fact  that  another  was  in  possession 
thereof  under  an  alleged  prior  lease  from  defendant)  the  questions 
whether  there  was  such  a  prior  lease  and  whether  such  other  per- 
son was  In  possession  thereunder  are  questions  of  fact  for  the 
Jury. 

4.  Assubcpsit,  Action  of,  §  6* — when  lies.  An  action  of  assump- 
sit will  lie  to  recover  for  a  breach  of  the  Implied  covenant  of  a 
lease  for  possession  and  quiet  enjoyment  of  the  demised  premises. 

5.  Landlord  and  tenant,  S  1^1* — what  is  measure  of  damages 
for  breach  of  lease  by  lessor.  In  an  action  by  a  lessee. to  recover 
for  breach  of  the  condition  of  a  lease,  the  measure  of  damages  is 
the  difference  between  the  rental  value  of  the  premises  Involved 
and  the  rent  which  lessee  actually  agreed  to  pay,  together  with 
such  special  damages  as  may  have  been  directly  and  necessarily 
occasioned  to  plaintiff  by  defendant's  wrongful  act,  but  not  Includ- 
ing what  plaintiff  might  have  made  on  the  premises  during  the 

•See  fUinoie  Notes  Dlsest,  Voli.  XI  to  XV,  and  Ovmnlativa  QMrtcrly, 
topic  and  section  number. 
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lease,  or  loss  sustained  by  being  compelled  to  sell  his  stock,  agri- 
cultural implements,  etc.,  for  less  than  their  value. 

6.  Trial,  §  276* — when  interrogatories  aa  to  rental  value  of 
land  erroneous.  In  an  action  by  a  lessee  to  recover  for  breach  of 
the  condition  of  a  lease,  where  the  breach  assigned  is  that  plaintiff 
was  prevented  from  taking  possession  of  the  demised  premises  by 
the  fact  that  another  was  in  possession  under  an  alleged  prior 
lease  from  defendant,  and  where  plaintiff's  lease  reserved  the  right 
to  enter  upon  the  demised  premises  to  lay  tracks  and  to  mine 
silica,  and  that  plaintiff  should  exonerate  defendant  from  liability 
for  damages  in  case  the  rights  reserved  should  be  exercised,  inter- 
rogatories to  the  jury  as  to  the  rental  value  of  the  land  not  incor- 
porating such  reserved  rights  as  elements  of  value,  held  erroneous. 

7.  Landlobd  and  tenant,  S  191* — when  evidence  as  to  rental 
value  of  iMusd  as  distinct  from  land  inadmissible.  It  Is  error  to 
permit  the  jury  to  consider  evidence  of  the  rental  value  of  a 
house  apart  from  the  rental  value  of  a  tract  of  land  on  which 
the  house  is  situated,  in  computing  the  rental  value  of  the  premises 
occupied  in  estimating  damages  for  breach  of  an  implied  covenant  of 
possession  and  quiet  enjoyment. 

8.  INSTBUCTIONS,  { 104* — wh€n  instruction  as  to  amount  of  recov- 
ery erroneous.  An  instruction  that  if  certain  facts  are  found  the 
jniy  should  find  for  plaintiff,  '*ln  such  damages  as  it  is  proved  under 
the  instructions  in  this  case  he  has  suffered,"  is  erroneous  where 
no  other  instruction  is  given  laying  down  a  correct  measure  of 
damages.^ 

•See  nUnole  Notes  DIffeet,  Vols.  XI  to  XV,  and  CnmnlatlTe  ilnarterly,  Mune 
toiMc  And  fection  niimber. 
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Ernest  Smiley  et  al.,  by  Nora  Smiley,  Appellees,  t. 

Millard  Barnes,  Appellant. 

(Not  to  be  reported  in  f  nil.) 

Appeal  from  the  Circuit  Court  of  Massac  county;  the  Hon. 
William  M.  Clemens,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.  Affirmed.  Opinion  filed  November  9,  1911 
Rehearing  allowed  and  opinion  filed  September  1,  1915.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Ernest  Smiley,  Perry  Smiley  and  Opal 
Smiley,  by  their  next  friend  Nora  Smiley,  plaintiffs, 
against  Millard  Barnes,  in  the  Circuit  Court  of  Massac 
county,  to  recover  for  the  death  of  plaintiffs'  father. 
From  a  judgment  for  plaintiffs  for  $3,000,  defendant 
appeals. 

The  declaration  in  three  counts,  in  substance,  al- 
leged that  plaintiffs  were  minor  children  of  the  de- 
ceased. Will  G.  Smiley,  who  was  a  farmer  deriving 
an  income  of  about  $2,000  a  year  from  his  farm,  by 
means  of  which  he  maintained  plaintiffs  in  a  liberal 
maimer,  and  the  deceased  came  to  his  death 'by  reason 
of  intoxicating  liquor  sold  to  him  by  defendant,  who 
was  alleged  to  be  engaged  in  selling  such  liquor  in 
Brookport,  by  reason  of  which  liquor  deceased  became 
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FouBTH  District — Novbmbee,  1914.  531 

Smiley  v.  Barnes,  196  IlL  App.  530. 

intoxicated  and  while  intoxicated  received  injuries 
causing  his  death,  injuring  plaintiffs  in  their  means 
of  support.  A  fourth  count  contained  substantially 
similar  allegations,  except  that  the  income  of  deceased 
was  alleged  to  be  $3,000  per  year,  derived  from  his 
farm  and  stock  raising. 

It  appeared  from  the  evidence  in  this  case  that  Will 
Smiley,  father  of  plaintiffs,  was  a  farmer  living  near 
Broolq)ort.  That  on  September  27,  1912,  he  hauled  a 
wagon  load  of  railroad  ties  to  Brookport  and  sold  them 
and  that  after  the  making  of  the  sale  he  visited  defend- 
ant's saloon  in  Brookport  and  purchased  a  drink  of 
whisky.  Thereafter  he  drank  four  drinks  of  whisky 
and  some  beer  at  defendant's  saloon  and  purchased 
half  a  pint  of  whisky  that  he  took  away  with  him,  and 
that  by  three  or  four  o'clock  he  was  intoxicated  and 
started  home  riding  upon  the  running  gears  of  his 
wagon.  Afterwards  he  drank  more  liquor  from  the 
half  pint  purchased  and  became  very  badly  intoxicated 
and  drove  his  team  at  times  at  a  very  rapid  gait.  He 
had  not  gone  far  from  Brookport  before  he  fell  from 
his  wagon,  but  again  recovered  his  place  and  after 
having  driven  a  short  distance  further  he  again  fell 
and  at  this  time  his  legs  caught  over  the  hounds  of 
the  wagon,  with  his  head  and  shoulders  dragging  on 
the  ground,  in  which  position  he  was  dragged  the  dis- 
tance of  about  ten  feet,  being  at  this  time  much  intox- 
icated. He  was  carried  to  one  side  of  the  road.  About 
ten  o'clock  at  night  a  Mr.  Edwards  discovered  him  and 
tried  to  get  him  up,  but  Smiley  made  so  much  com- 
plaint of  pain  on  being  handled  that  Edwards  threw 
his  coat  over  him  and  left  him  alone,  and  he  remained 
there  all  night.  The  next  morning  Smiley  was  carried 
to  the  home  of  Edwards.  He  was  cold  and  sick  and 
could  not  eat  and  in  a  short  time  his  leg  began  to  swell 
and  he  began  vomiting,  which  continued  until  his  death. 
There  was  no  outward  appearance  of  injury  to  the  leg 
which  had  swollen  very  badly.    His  bowels  and  kid- 
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neys  were  apparently  so  paralyzed  that  there  was  no 
operation  from  his  bowels,  and  his  urine  in  small  quan- 
tities had  to  be  removed  by  the  use  of  a  catheter. 
Purgatives  were  used  for  the  bowels  but  without  effect. 
Different  doctors  visited  him  but  it  seems  that  none  of 
them  were  able  to  give  him  relief.  On  October  7th 
Smiley  was  taken  with  bleeding  at  the  nose,  which 
was  treated  by  his  physician  who  on  October  9th 
found  the  hemorrhage  of  the  nose  very  profuse  and  the 
vomiting  almost  constant.  He  plugged  the  posterior 
nares  with  adrenalin  gauze  but  was  unable  to  stop  the 
hemorrhage  and  Smiley  died  on  the  morning  of  Octo- 
ber 10th.  There  is  no  evidence  or  claim  of  Smiley  hav- 
ing drank  or  procured  the  liquor  at  any  other  place 
than  the  saloon  of  the  appelljant,  and  in  fact  there  is 
no  dispute  but  that  the  liquors  were  procured  at  apr 
pellant's  saloon,  that  he  became  very  badly  intoxicated, 
that  the  vomiting  and  retching  and  paralysis  of  the 
bowels  and  kidneys  continued  from  that  day  until  his 
death.  It  also  appears  from  the  evidence  that  de- 
ceased was  of  the  age  of  about  thirty-four  years,  and 
not  in  the  habit  of  becoming  intoxicated ;  that  he  was 
a  healthy,  able-bodied  man,  excepting  a  deafness  which 
had  been  caused  many  years  ago  by  cerebral  menin- 
gitis, and  was  an  active,  energetic  and  reasonably  pros- 
perous farmer. 

Two  of  the  plaintiffs'  physicians  testified  for  plain- 
tiffs that  he  died  of  alcoholism.  The  physicians  testi- 
fying for  defendant  said  that  it  could  not  be  definitely 
told  what  caused  the  nose  bleed  without  a  post  mor- 
tem examination.  Upon  cross-examination  of  the  phy- 
sicians offered  by  defendant  they,  or  most  of  them  at 
least,  admitted  that  vomiting  and  retching  might  be 
the  cause  of  the  rupturing  of  the  blood  vessel;  that 
increased  pressure  in  the  arteries  would  cause  it,  and 
that  the  obstructed  condition  of  the  bowels  and  kid- 
neys would  cause  an  increased  pressure  in  the  walls  of 
the  blood  vessels,  and  some  of  them  admitted  that  the 
meningitis  with  which  the  deceased  was  afflicted  many 
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years  ago  might  produce  a  diseased  condition  of  the 
blood  vessels  of  the  head,  rendering  them  brittle  and 
weakened  and  that  in  snch  condition  the  vomiting  and 
retching,  together  with  the  increased  pressure  of  the 
bloody  might  canse  a  rupture  of  the  artery. 

Courtney,  Helm  &  Helm,  F.  P.  Dbennan  and  W. 
H.  Nelms,  for  appellant. 

Geobqe  B.  Bakeb  and  Feed  B.  Youno,  for  appellees. 

Mb.  Justice  McBbidb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Intoxicating  liquobs,  §  228* — when  evidence  aufflcient  to  show 
intoxication  proximate  cause  of  death.  In  an  action  by  minor  chil- 
dren to  recover  for  injury  to  their  means  of  support  by  the  death 
of  their  father,  where  such  death  was  the  result  of  personal  in« 
Juries  sustained  by  deceased  whUe  intoxicated  as  a  result  of  drink- 
ing liquor  sold  to  him  by  defendant,  a  saloon  keeper,  where  it 
appeared  that  as  a  result  of  the  injuries  sustained  deceased  became 
sick  and  vomited  and  retched  constantly,  being  unable  to  ea^ 
and  his  kidneys  and  bowels  being  paralyzed,  and  suffering  much 
pain,  and  so  continued  until  his  death,  which  was  immediately 
caused  by  hemorrhage  of  the  nose,  evidence  held  to  sustain  a 
finding  that  the  proximate  cause  of  his  <^eath  was  intoxication. 

2.  iNTOxiCATiNO  UQUOBs,  §  247* — whtn  question  whetT^er  death 
due  to.  intoxication  for  jury.  In  an  action  by  minor  children  to 
recover  for  injury  to  their  means  of  support  by  the  death  of  their 
father,  which  death  was  the  result  of  personal  injuries  sustained 
by  deceased  while  intoxicated,  as  a  consequence  of  drinking  liquor 
sold  to  him  by  defendant,  a  saloon  keeper,  the  question  of  proxi- 
mate cause  held  a  question  for  the  Jury  where  it  appeared  that 
the  immediate  cause  of  death  was  hemorrhage  of  the  nose,  and 
where  the  evidence  was  conflicting  whether  such  hemorrhage  was 
caused  by  the  sickness  resulting  from  the  intoxication,  or  from  a 
weakened  condition  of  the  blood  vescels  of  the  head  due  to  a  previ- 
ous attack  of  spinal  meningitis. 

8.  Negugence,  §  48* — what  constitutes  proximate  cause  of  injury, 
llie  proximate  cause  of  injury  must  be  understood  to  be  that  which 
in  a  natural  and  continuous  sequence,  unbroken  by  any  new  or  in- 
dependent cause,  produces  the  result  and  without  which  the  event 
would  not  have  occurred. 

•Sm  nUnoto  Notes  DIsett,  Vols.  ZI  to  XV,  and  CamnlfttlTe  Qimrterly, 
tople  and  section  nvmber. 
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4.  INTOZICATIKO  UQU0B8,  §  245* — whcn  verdict  for  lou  of  sup- 

port  not  excessive.  In  an  action  by  three  minor  children  to  recorer 
for  injury  to  their  means  of  support  by  the  death  of  their  father, 
where  such  death  was  the  result  of  personal  injuries  sustained 
by  deceased  while  intoxicated  as  a  consequence  of  drinking  liquor 
sold  to  him  by  defendant,  a  saloon  keeper,  a  verdict  for  plaintiffs 
of  $3,000  held  not  excessive,  where  it  appeared  that  plaintiff  were 
of  the  age  whiph  required  education  and  the  ordinary  expenses 
of  rearing  them,  and  that  deceased  was  an  active  and  reasonably 
prosperous  man,  thirty-four  years  of  age,  with  an  earning  power  of 
$1,500  a  year,  from  which  he  properly  supported  and  provided  for 
plaintiffs. 

5.  Appeal  and  eebob,  §  1406* — when  verdict  wHl  not  he  disturbed 
on  ground  of  excessive  damages.  A  verdict  will  not  be  disturbed 
on  the  ground  of  excessive  damages  where  it  does  not  appear  that 
the  Jury  were  influenced  in  assessing  damages  by  sympathy,  preju- 
dice or  some  other  improper  motive. 

6.  Instructions,  §  104* — when  instruction  as  to  amount  of  recov- 
ery not  erroneous.  In  an  action  to  recover  for  death  due  to 
defendant's  alleged  wrongful  act,  an  instruction  containing  a  cor- 
rect recital  of  the  essential  facts  to  be  proven  by  plaintiffs  in  order 
to  recover  in  the  action  is  not  open  to  criticism  because  it  con- 
cludes: 'Then  the  law  makes  it  your  duty  to  find  said  defendant 
guilty  and  assess  plaintiffs'  damages  as  explained  in  these  instruc- 
tions. 

7.  INTOXICATINO  LIQU0B8,  §  249*^^7^en  instruction  as  to  proxiwuste 
cause  of  death  not  erroneous.    In  an  action  by  minor  children  to  re- 

[\  cover  for  injury  to  their  means  of  support  by  the  death  of  their 
father,  as  a  result  of  personal  injuries  sustained  while  intoxicated  u 
a  consequence  of  drinking  liquor  sold  to  him  by  defendant,  a  saloon 
keeper,  where  the  immediate  cause  of  death  was  hemorrhage  of 
the  nose,  an  instruction  that,  "If  as  a  natural  result  of  sales  de- 
ceased became  intoxicated  and  sickened,  and  that  such  sickness 
induced  in  him  an  increased  strain  upon  the  arteries  of  the  body, 
whereby  an  artery  was  ruptured  and  he  died  therefrom,  then  such 
sales  would  be  the  proximate  cause  of  his  death,  and  this  notwith- 
standing that  there  might  have  been  at  the  time  a  diseased  condi- 
tion of  his  artery,  which  rendered  it  more  liable  to  burst  from 
increased  pressure,"  held  not  improper  as  invading  the  province 
of  the  Jury  in  determining  the  question  of  proximate  cause,  it 
appearing  that  deceased  had  at  one  time  been  afflicted  with  spinal 
meningitis,  tending  to  harden  the  arteries  of  the  head,  and  that 
defendant  sought  to  show  that  the  hemorrhage  was  caused  by  tbt 
weakened  condition  of  the  arteries,  and  the  objection  not  being 
raised  that  the  elements  set  forth  in  the  instruction  did  not  cos- 

•See  nilnols  Notes  Dlyest,  Vols.  XI  to  XV,  and  CvmolAUTe  Qnartctly,  «mm 
tople  and  section  number. 
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Btltute  proximate  cause  and  it  not  being  pointed  out  how  the  Jury 
could  haye  been  misled  thereby. 

8.  Instructions,  §  88* — when  instruction  on  preponderance  of 
evidence  sufficient.  The  use  in  an  instruction  of  the  words  "how- 
ever slight"  in  speaking  of  the  preponderance  of  the  evidence  does 
not  warrant  a  criticism  of  the  instruction  where  the  party  object- 
ing thereto  admits  that  the  use  of  the  words,  "if  the  evidence  pre- 
ponderated but  slightly,"  in  the  instruction  would  have  been  good, 
there  being  no  material  difTerence  between  the  expressions. 

9.  iNSTBUcnoNB,  §  89* — when  instruction  sufficiently  refers  to 
number  of  toitnesses  as  hasis  for  determining  preponderance  of  eiH- 
dence.  An  objection  to  an  instruction  that  it  fails  to  mention  spe- 
cifically the  number  of  witnesses  as  one  of  the  things  to  be  con- 
sidered in  determining  the  preponderance  of  the  evidence  is  not 
well  founded,  where  it  appears  from  a  reading  of  the  whole  instruc- 
tion that  the  attention  of  the  Jury  was  called  to  the  number  of 
witnesses,  among  other  things  to  be  considered. 

10.  Intoxicating  liquobs,  §  221* — when  expert  testimony  un- 
necessary to  determine  proximate  cause  of  death.  In  an  action  by 
minor  children  to  recover  for  injury  to  their  means  of  support  by 
the  death  of  their  father,  which  death  was  the  result  of  personal 
injuries  sustained  by  deceased  while  intoxicated  as  a  result  of 
drinking  liquor  sold  to  him  by  defendant,  a  saloon  keeper,  there 
is  no  necessity  for  proving  the  fact  that  the  proximate  cause  of  the 
death  was  the  wrongful  act  of  defendant  by  the  expert  opinion  of 
doctors  where  the  facts  connecting  the  death  with  the  intoxication 
can  be  proven  by  the  persons  who  attended  him. 

11.  INBTBUCTIONS,  §  93* — When  instruction  that  testimony  of 
expert  witnesses  should  he  considered  proper.  In  an  action  where 
both  sides  introduce  the  testimony  of  physicians  as  expert  witnesses, 
a  requested  instruction  should  be  given  advising  the  Jury  that  the 
testimony  of  such  witnesses  as  a  class  should  be  considered  by  the 
Jury  with  all  the  other  evidence  in  the  case,  although  such  in- 
struction is  faulty  in  calling  the  attention  of  the  Jury  to  a  particu- 
lar class  of  witnesses. 

12.  Appeal  and  ebbob,  §  1560* — when  refusal  of  instruction  not 
prejudicial  error.  The  refusal  to  give  a  requested  instruction  that 
the  testimony  of  physicians  as  expert  witnesses  should  be  consid- 
ered by  the  Jury  with  all  the  other  evidence  in  the  case  is  not 
prejudicial  error,  since  the  Jury  must  have  understood  that  they 
were  to  consider  such  evidence. 

13.  Appeal  and  ebbob,  §  1525* — when  imperfect  instruction  will 
not  cause  reversal.  Although  the  instructions  given  in  a  case  may 
not  be  in  every  respect  formal  and  accurate,  yet  where  such  instruc- 
tions taken  as  a  whole  fully  and  fairly  present  the  law  of  case 
to  the  Jury,  there  is  not  such  error  as  will  Justify  a  reversal. 
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On  Rehearing. 

iNSTBUcnoNB,  §  20* — when  instruction  that  jury  must  not  con- 
sider propriety  of  law  upon  which  action  based  not  misleading.  An 
instruction  in  a  civil  action  for  damages  for  injury  to  means  of  sup- 
port of  children,  owing  to  the  intoxication  of  the  father,  that  it  is 
not  for  the  Jury  to  consider  the  propriety  of  the  law  in  force  relat- 
ing to  intoxicating  liquors  under  which  the  action  is  hrought,  held 
not  misleading. 


Nora  Smiley,  Appellee,  ?.  Millard  Barnes,  Appellant 

(Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Massac  county;  the  Hon.  A.  W. 
Lewis,  Judge,  presiding.  Heard  in  this  court  at  the  Bfarch  term, 
1914.  Affirmed.  Opinion  filed  November  9,  1914.  Rehearing  allowed 
and  opinion  filed  September  1,  1916.  Certiorari  denied  by  Supreme 
Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Nora  Smiley,  plaintiff,  against  Millard 
Barnes,  defendant,  in  the  Circuit  Court  of  Massac 
county,  to  recover  for  injuries  to  plaintiff's  means  of 
support  by  the  death  of  plaintiff's  husband,  Will  6. 
Smiley,  as  the  result  of  personal  injuries  sustained 
by  deceased  while  intoxicated  as  a  result  of  drinking 
liquor  sold  to  him  by  defendant,  a  saloon  keeper.  The 
pleadings  and  evidence  in  this  case  were  substantially 
the  same  as  in  that  of  Smiley  v.  Barnes,  ante,  p.  530, 
except  that  in  this  case  such  pleadings  and  evidence 
are  adapted  to  the  loss  of  deceased  as  the  means  of 
support  of  deceased's  widow. 

From  a  judgment  for  plaintiff  for  $4,500,  defendant 
appeals. 

W.  H.  Nelms,  F.  p.  Dbennan  and  Coubtnby,  Helm 
&  Helm,  for  appellant. 

Geobqe  B.  Baeeb  and  Fred  R  Young,  for  appellee 
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Mb.  Justice  McBbidb  delivered  the  opinion  of  the 
court 

Abstraet  of  the  Deeision. 

1.  Appeal  awd  ebbob,  §  1502* — when  not  reversible  error  to  refuse 
to  permit  peremptory  challenge.  It  Is  not  reversible  error  to  refuse 
to  permit  the  peremptory  challenge  of  a  Juror  of  a  panel  of  four 
after  such  panel  has  been  accepted  and  before  the  last  panel  of  four 
has  been  accepted. 

2.  JuBT,  §  72* — when  right  to  peremptory  chaUenge  does  not 
exist.  After  a  panel  of  four  Jurors  has  been  accepted,  the  right  of 
peremptory  challenge  of  Jurors  in  the  panel  does  not  exist  unless 
good  cause  is  shown. 

3.  JuBT,  §  72* — when  trial  judge  may  permit  peremptory  chal' 
lenge  of  juror.  Section  21  of  the  Jurors'  Act  (J.  ft  A.  Y  6851), 
providing  that  Jurors  shall  be  accepted  in  panels  of  four  is  not  to 
be  construed  as  restricting  the  right  of  the  trial  Judge  to  permit 
a  peremptory  challenge  of  a  Juror  of  such  panel  after  the  panel  has 
been  accepted  if  deemed  necessary  or  proper  for  the  furtherance  of 
Justice,  although  such  Juror  could  not  be  challenged  for  any  cause 
allowed  by  the  statute. 

4.  Appkai.  and  ebbob,  §  1502* — when  not  reversible  error  to  per- 
mit  peremptory  challenge  of  juror.  Section  21  of  the  Jurors'  Act 
(J.  ft  A.  If  6851),  providing  that  Juroi^B  shall  be  accepted  in  panels 
of  four,  is  directory  and  the  exercise  of  discretion  by  the  trial 
Judge  in  permitting  a  peremptory  challenge  of  a  Juror  in  such  panel 
after  the  panel  has  been  accepted  will  not  work  a  reversal  unless 
injustice  has  been  done  by  the  exercise  of  such  discretion. 

5.  Appeal  and  ebbob,  i  1602* — when  failure  to  comply  with  stat- 
iUe  in  selection  of  jury  not  reversible  error.  The  selection  of  the 
Jury  is  not  in  all  cases  required  to  be  in  strict  pursuance  with  the 
statute,  and  such  failure  to  observe  the  requirements  of  the  stat- 
ute strictly  will  not  be  deemed  reversible  error  where  it  does  not 
appear  that  the  Jury  so  selected  were  prejudiced  against  either  of 
the  parties  or  were  not  fair-minded  and  intelligent 

6.  iNSTBUcnoNS,  I  19* — when  not  deemed  argumentative.  The 
objection  to  an  instruction  that  it  is  argumentative  and  misleading 
is  not  well  taken  where  the  objection  is  not  pointed  out,  and  it 
does  not  appear  from  a  reading  of. the  instruction  objected  to 
wherein  such  instruction  is  misleading  or  what  constitutes  the 
argument  claimed. 

7.  Intoxicatino  liquobs,  §  251* — when  instruction  that  jury  must 
not  consider  propriety  of  law  not  prejudicially  erroneous.  In  an 
action  by  a  widow  to  recover  for  injury  to  her  means  of  support 
by  the  death  of  her  husband,  which  death  was  the  result  of  per- 

*8ee  minoto  Notes  DlsMt*  Vols.  XI  to  XV,  and  CnmnlatlTe  Qnart«rly,  same 
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Bonal  injuries  sustained  by  deceased  while  intoxicated  as  a  result 
of  drinking  liquor  sold  to  him  by  defendant,  a  saloon  keeper,  an 
instruction  that  it  is  not  for  the  Jury  in  assessing  damages  to 
inquire  into  the  propriety  of  the  law  in  force  in  relation  to  the 
sale  of  intoxicating  liquors,  held  not  prejudicially  erroneous  al* 
though  of  doubtful  propriety,  the  instruction  not  relating  to  exem- 
plary damages,  and  the  Jury  being  expressly  instructed  to  assess 
damages  at  the  amount  in  which  the  evidence  showed  plaintift  had 
been  injured  in  her  means  of  support  as  a  result  of  such  death. 

8.  iNSTBUcnoNS,  §  104* — when  instruction  as  to  amount  of  recov' 
ery  not  prejudicially  erroneous.  An  instruction  that  if  the  Jury 
find  for  plaintiff  the  damages  assessed  must  be  limited  to  the 
amount  of  the  ad  damnum  is  not  prejudicially  erroneous  as  not  prop- 
erly limiting  the  recovery,  where  the  instructions  as  to  damages 
properly  define  the  elements  on  which  plaintiff's  damages  are  to  be 
assessed,  and  where  it  appears  that  the  verdict  is  for  an  amount 
less  than  half  the  amount  of  the  ad  damnum,  it  thereby  appearing 
that  the  Jury  were  not  misled  by  the  instruction  complained  ot 

9.  IiVTOXiCATiNO  LIQUOBS,  §  249* — When  instruction  as  to  cause  of 
death  not  erroneous.  In  an  action  by  a  widow  to  recover  for  injuries 
to  her  means  of  support  by  the  death  of  her  husband,  such  death 
being  the  result  of  personal  injuries  sustained  by  the  deceased  while 
intoxicated  as  a  consequence  of  drinking  liquor  sold  to  him  by 
defendant,  a  saloon  keeper,  an  instruction  is  not  subject  to  criticism 
where  the  word  ''contributed"  is  used  instead  of  "materially  as- 
sisted or  contributed,"  in  relation  to  the  connection  between  the 
death  sought  to  be  recovered  for  and  the  intoxication  produced  by 
drinking  the  liquor  sold  to  deceased  by  defendant,  it  not  being 
denied  that  such  intoxication  was  produced  solely  by  such  liquor, 
and  the  question  of  the  contribution  of  defendant's  wrongful  act  in 
causing  such  death  being  therefore  not  involved. 

10.  Intoxicating  liquobb,  §  251* — when  instruction  property 
limits  damages  to  right  of  support.  In  an  action  by  a  widow  to 
recover  for  injury  to  her  means  of  support  by  the  death  of  her  hus- 
band, an  instruction  objected  to  as  not  limiting  plaintiff's  damages 
to  injury  to  her  right  of  support,  examined  and  held  properly  to 
limit  such  damages  to  the  amount  in  which  plaintiff  was  injured 
in  her  right  of  support 

11.  Intoxicating  liquobs,  §  251* — when  refusal  of  instructUm 
that  loss  of  support  of  children  not  element  of  damages  not  revert 
ihle  error.  In  an  action  by  a  widow  to  recover  for  injury  to  ber 
right  of  support  by  the  death  of  her  husband,  it  is  not  reversible 
error  to  refuse  an  instruction  that  loss  of  support  of  plaintifTs 
children  was  not  an  element  of  the  damages  to  be  assessed  in  tbis 

•See  lUlnols  Notes  Direst,  Vols.  XI  to  XV.  and  CnmoUiave  Qoarierlx. 
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action,  although  such  an  instruction  might  properly  have  been 
given. 

12.  Appeal  aitd  ebbob,  §  1406* — when  verdict  will  not  he  dis^ 
turhed  on  ground  of  excessiveness.  In  an  action  by  a  wife  to  re- 
cover for  injury  to  her  right  of  support  as  a  result  of  the  death 
of  her  husband,  the  question  of  the  amount  at  which  plaintifTs 
damages  is  to  be  assessed  is  a  matter  for  the  determination  of  the 
Jury,  and  the  amount  at  which  such  damages  were  assessed  by  the 
verdict  will  not  be  interfered  with  where  it  does  not  appear  that 
the  Jury  in  assessing  damages  acted  from  prejudice,  sympathy  or 
other  improper  motive. 

13.  Intoxicating  liquobs,  §  245*— 4oAen  verdict  in  favor  of  widow 
for  loss  of  support  not  excessive.  In  an  action  by  a  widow  to  recover 
for  injury  to  her  means  of  support  by  the  death  of  her  husband,  held 
that  a  verdict  for  plaintiff  for  $4,500  should  not  be  disturbed  on  the 
ground  that  the  amount  of  damages  assessed  was  excessive,  where 
it  appeared  that  deceased  was  a  young  and  healthy  man  in  the 
prime  of  life,  and  situated  so  as  to  give  his  family  a  comfortable 
living  and  properly  to  care  for,  maintain  and  educate  his  children. 


Bobert  M.  Hunt,  Appellee,  y.  Illinois  Southern  Ball- 
way  Company,  Appellant. 

1.  Mabteb  and  sebvant,  §  98* — how  Federal  Employers*  lAahility 
Act  limited.  The  application  of  the  Federal  Employers'  Liability 
Act  is  limited  to  injuries  occurring  while  the  particular  service  in 
which  the  employee  is  engaged  is  a  part  of  interstate  commerce. 

2.  CoMMEBCE,  §  4* — what  constitutes  prima  fade  case  that  efi- 
ployee  engaged  in  interstate  commerce.  In  an  action  under  the 
Federal  Employers'  Liability  Act,  the  fact  that  at  the  time  of  the 
injury  sought  to  be  recovered  for,  plaintiff  was  engaged  in  inter- 
state  commerce  is  prima  facie  proved  by  uncontradicted  testimony 
that  at  such  time  plaintiff  was  engaged  as  employee  of  a  railroad 
company  in  handling  a  train  in  which  part  of  the  cars  were  billed 
from  a  point  in  one  State  to  a  point  in  another  State. 

3.  Masteb  and  sebvant,  §  537* — what  counts  declaration  for 
damages  for  personal  injuries  sustained  hy  employee  engaged  In 
interstate  commerce  may  contain.  In  an  action  by  a  freight  con- 
ductor to  recover  for  personal  injuries  sustained  while  handling 
one  of  defendant's  trains,  where  a  count  of  the  declaration  alleges 
facts  sufficient  as  a  basis  for  prima  facie  proof  that  at  the  time 
of  the  injury  plaintiff  was  engaged  in  an  interstate  commerce 


•See  minois  Notes  Direst.  Vols.  XI  to  XV,  and  Cumnlntive  Quarterly,  same 
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Beryice,  it  is  proper  for  plaintiff  to  include  in  his  declaration  coimta 
alleging  common-law  negligence,  a  violation  of  a  State  statute  and 
of  the  Federal  Employers'  Liability  Act  so  as  to  meet  the  eridenoe 
which  may  be  offered  at  the  trial,  since  defendant  may  at  any  timt 
by  its  records*  or  other  competent  evldenee,  rebut  such  prima  fhdt 
case. 

4.  BlASTBB  Ain>  SEB¥Ain*,  §  537* — when  defendant  need  not  object 
to  declaration  because  containing  severaH  counts.  In  an  action  by  a 
freight  conductor  to  recover  for  injuries,  received  while  handling 
one  of  defendant's  trains,  defendant  need  not  object  to  the  dedarar 
tion  because  it  contains  counts  alleging  conmion>law  negligence,  a 
violation  of  a  State  statute  and  of  the  FMeral  Employers'  Ua- 
bUity  Act 

5.  Master  and  sebvant,  i  706*— i47ft6n  question  whether  employee 
engaged  in  interstate  commerce  for  jury.  In  an  action  by  an 
employee  to  recover  for  personal  injuries  where  in  different  counts 
plaintiff  alleges  common-law  negligence,  a  violation  of  a  State 
statute  and  of  the  Federal  Employers'  Liability  Act,  the  question 
whether  plaintiff  at  the  time  of  the  injury  was  engaged  In  an 
interstate  commerce  service  must  be  submitted  to  the  Jury  like 
other  questions  of  fact  where  such  question  is  raised,  there  being 
no  question  of  election  of  remedies  in  such  case. 

6.  Masteb  and  sebvant,  §  706* — when  question  whether  employee 
engaged  in  interstate  commerce  for  court.  In  an  action  by  an  em- 
ployee to  recover  for  personal  injuries,  where  in  different  counts 
plaintiff  alleges  common-law  negligence,  a  violation  of  a  State  stat* 
ute  and  of  the  Federal  Employers'  Liability  Act,  the  question 
whether  at  the  time  of  the  injury  plaintiff  was  engaged  in  an  inter* 
state  commerce  service  is  a  question  of  law  where  it  is  not  disputed 
that  plaintiff  was  so  engaged  at  such  time. 

7.  Master  and  servant,  §  98* — when  Federal  Employer^  lAahit' 
ity  Act  affords  exclusive  remedy.  In  an  action  by  an  employee  to 
recover  for  personal  injuries  sustained  while  engaged  in  an  inter* 
state  commerce  service,  the  Federal  Employers'  Liability  Act  con- 
trols, and  a  recovery  cannot  be  had  at  conmion  law  or  under  a  State 
statute,  the  Federal  act  being  exclusive,  and  not  cumulative. 

8.  Trial,  f  91* — when  objection  to  admission  in  evidence  of 
State  statute  based  upon  m>ore  than  one  ground.  In  an  action  by  an 
employee  to  recover  for  personal  injuries  where  in  different  counts 
of  his  declaration  plaintiff  alleged  common-law  negligenoe,  the 
violation  of  a  State  statute  and  of  the  Federal  ETmployers'  Uability 
Act,  where  defendant  objected  to  the  introduction  of  the  State 
statute  in  evidence,  ''for  the  reason  that  those  sections  have  no 
application  to  the  case,  and  for  the  reason  that  this  train  was 
stopped  and  the  engine  cut  off,  etc.,"  held  that  the  objection  was 
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based  on  two  grounds:  (1)  that  the  statute  had  no  application,  and 
(2)  that  the  train  was  stopped  and  the  engine  cut  off,  etc. 

9.  liASTEB  AiTD  SEBVANT,  §  599* — When  State  statute  incompetent 
ae  evidence  in  action  hy  servant  for  damages  for  personal  injuries. 
In  an  action  by  an  employee  to  recover  for  personal  injuries,  where 
in  different  counts  plaintiff  alleged  common-law  negligence,  a  yio* 
lation  of  a  State  statute  and  of  the  Federal  Employers'  Liability 
Act,  and  where  there  was  no  doubt  of  the  application  of  the  latter 
act  under  the  evidence,  held  that  an  objection  to  the  admission  of 
the  State  statute  in  evidence  should  have  been  sustained,  such  evi- 
dence being  incompetent  as  the  statute  had  no  application,  the 
FMeral  act  exclusively  applying  in  such  case. 

10.  Tbial,  §  247*— ^ften  verdict  wiU  he  set  aside  because  of  in- 
struction  on  had  counts.  The  rule  that  a  verdict  will  not  be  set 
aside  when  supported  by  one  good  count  in  a  declaration  does  not 
apply  where  the  court  gives  an  instruction  on  bad  counts  which 
would  authorize  a  verdict  on  such  counts  which  would  have  been 
erroneous. 

11.  Appeal  and  ebbob,  §  573* — when  exceptions  as  to  instructions 
preserved  for  review.  Exceptions  not  taken  at  the  time  of  the  giv- 
ing of  an  erroneous  instructimi  are  preserved  for  review  where  the 
giving  of  such  an  instruction  is  assigned  as  error  on  a  motion  for 
a  new  trial. 

12.  Appeal  and  ebbob,  §  1560* — when  refusal  of  instructions  not 
reversible  error.  Where  a  declaration  charging  negligence  contains 
both  good  and  bad  counts,  the  refusal  of  instructions  to  find  de- 
fend^t  not  guilty  under  the  bad  counts  is  not  reversible  error, 
although  such  instructions  might  properly  have  been  given. 

13.  Masteb  and  bebvant,  §  799* — when  instruction  on  liability  of 
master  under  Federal  and  State  statute  erroneous.  In  an  action 
by  an  employee  to  recover  for  personal  injuries,  where  in  difFerent 
counts  plaintift  alleged  common-law  negligence,  a  violation  of  a 
State  statute  and  of  the  FMeral  Employers'  Liability  Act,  and  the 
application  of  the  latter  statute  was  clear  under  the  evidence,  an 
instruction  that  if  the  Jury  found  that  defendant  had  violated  the 
State  statute  declared  on  and  that  such  violation  had  caused  the 
injury  sought  to  be  recovered  for,  a  verdict  of  guilty  might  be 
found  under  the  count  charging  such  violation,  held  error  since 
the  Jury  might  infer  that  if  they  found  that  defendant  had  not 
violated  the  Federal  statute  they  might  find  defendant  guilty  if  they 
also  found  that  defendant  had  violated  the  State  statute. 

14.  Appeal  and  ebbob,  f  1478* — when  admission  in  evidence  of 
foreign  laws  reversible  error.  In  an  action  by  an  employee  to  re* 
cover  for  personal  injuries,  where  In  different  counts  plaintiff 
alleged  common-law  negligence,  a  violation  of  a  State  statute  and 

•8«e  nUnois  Notes  Dlsett,  Vols.  ZI  to  XV,  and  CnmnlfttlTe  Qnartorij,  Munc 
topie  and  section  nomber. 
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of  the  Federal  Employers'  Liability  Act,  and  there  was  no  doabt 
of  the  application  of  the  latter  act,  the  admission  of  evidence  of  the 
State  statute  declared  on  held  reversible  error. 

15.  Masteb  and  sebvant,  §  770* — when  not  error  to  refme  per' 
emptory  instruction.  In  an  action  by  an  employee  against  the 
master  to  recover  for  personal  injuries,  it  is  not  error  to  refuse  a 
peremptory  instruction  to  find  defendant  not  guilty  where  sufficient 
facts  are  in  dispute  as  to  how  the  injury  occurred. 

16.  Mabteb  and  servant,  §  706* — when  question  (u  to  matter'i 
liahUity  properly  submitted  to  fury.  In  an  action  by  an  employee 
to  recover  for  personal  injuries  sustained  while  plaintiff  was  en- 
gaged as  a  freight  conductor  in  setting  out  cars  from  his  train  to 
a  siding,  as  required  by  defendant's  train  order,  where  the  declara- 
tion contained  a  count  alleging  a  violation  of  the  Federal  Ehn- 
ployers'  Liability  Act,  and  the  application  of  such  act  was  clear 
under  the  evidence,  held  that  the  case  was  properly  submitted  to 
the  jury,  there  being  disputed  questions  of  fact  as  to  the  control  of 
the  track  where  the  accident  occurred,  and  as  to  whether  a  coupUng 
was  defective,  uncoupled  or  broken. 

17.  Witnesses,  |  224*^ — when  witness  may  he  examined  as  to 
ioritten  statementsi  It  is  not  error  to  refuse  to  permit  cross- 
examination  of  a  witness  as  to  statements  made  by  him  in  writing 
where  the  record  does  not  show  the  statement  claimed  to  have  been 
made. 

18.  Evidence,  i  153* — when  exMhition  in  evidence  of  hones  per' 
missihle.  In  an  action  to  recover  for  injuries  to  plaintilTs  spine 
caused  by  being  thrown  from  a  car  and  falling  a  distance  of  S7 
feet,  which  injury  resulted  in  temporary  paralysis  of  plaintilTs 
legs,  held  that  the  exhibition  in  evidence  of  the  fourth  and  fifth 
lumbars  of  the  spinal  column  was  properly  permitted. 

19.  Evidence,  §  lbl*—^hen  explanation  of  X^ray  pictures  proper. 
In  an  action  to  recover  for  injuries  to  plaintiffs  spine,  explanation 
of  X-ray  pictures  of  the  injury  held  proper. 

On  Rehearing. 

1.  Masteb  and  servant,  §  98* — when  employee  deemed  to  rely  o» 
Federal  Employers*  Liability  Act,  In  an  action  by  an  employee  to 
recover  for  personal  injuries,  where  counts  in  the  declaration  allege 
a  violation  of  a  Federal  statute  and  where  it  is  not  clear  whether 
plaintiff  relies  on  the  Federal  Employers'  Liability  Act,  or  the  Fed- 
eral Safety  Appliance  Act,  a  separate  statute,  plaintiff  of  neceseitT 
relies  on  the  former,  since  such  act  regulates  and  controls  the  Ui- 
bility  of  the  employer  to  the  employee,  whether  the  employer  has 
violated  the  Safety  Appliance  Act  or  has  been  guilty  of  general 
negligence. 

•See  lUlnois  Notes  Direst.  Vols.  XI  to  XV,  and  CimiiilatlTe  Quarterlt.  mm 
topic  and  section  nmnber. 
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2.  Master  and  sebvant,  f  98* — when  remedy  provided  hy  Em" 
ployers*  Liability  Act  exclusive.  The  remedy  provided  by  the  Fed- 
eral Employers'  Liability  Act  for  injuries  to  an  employee  while  en* 
gaged  in  an  interstate  commerce  service  is  exclusive  and  supersedes 
all  remedies  provided  by  State  legislation. 

3.  Master  and  servant,  §  98* — when  remedy  provided  by  Efm^ 
ployeri*  LiahiUty  Act  exclusive.  In  an  action  to  recover  for  per* 
sonal  injuries  sustained  by  plaintift  while  working  as  a  freight 
conductor,  the  Federal  Employers'  Liability  Act  applies  exclusively 
where  it  appears  by  uncontradicted  testimony  that  in  plaintlfT's 
train  at  the  time  of  the  injury  there  were  cars  billed  from  a  point 
in  Illinois  to  a  point  in  Missouri. 

4.  Appeal  and  error,  §  369* — when  not  necessary  that  question 
of  exclusion  of  application  of  State  statute  by  Federal  statute  be 
raised  in  trial  court.  In  an  action  by  an  employee  to  recover  for 
personal  injuries,  where  in  different  counts  plaintiff  alleged  com« 
mon-law  negligence,  a  violation  of  a  State  statute  and  of  the  Fed- 
eral Employers'  Liability  Act,  it  is  not  necessary  that  the  ques- 
tion of  the  exclusion  of  the  application  of  the  State  statute  by  the 
Federal  statute  be  raised  at  the  trial  in  order  to  enable  defendant 
to  raise  such  question  on  review,  since  if  it  appeared  at  the  trial 
that  at  the  time  of  the  injury  plaintiff  was  engaged  in  an  interstate 
commerce  service,  the  Federal  act  would  apply  and  supersede  the 
State  legislation. 

5.  Courts,  §  150* — when  immaterial  that  Appellate  Court  mis- 
construed decision  of  Supreme  Court.  It  is  unimportant  on  rehearing 
whether  the  Appellate  Court  miscopstrued  an  opinion  of  the  Su- 
preme Court  where  the  Supreme  Court  in  a  case  later  than  that  on 
which  the  Appellate  Court  based  its  decision  used  language  con- 
firming the  construction  given  to  the  former  case  by  the  Appellate 
Court 

6.  Commerce,  §  5* — when  Federal  law  exclusive.  "Wherever  Con- 
gress sees  fit  to  legislate  concerning  interstate  commerce,  its  legis- 
lation is  exclusive. 

7.  Commerce,  §  5* — when  jurisdiction  of  Congress  exclusive.  In 
an  action  by  an  employee  to  recover  for  personal  injuries  where 
in  different  counts  plaintiff  alleges  common-law  negligence,  a  vio- 
lation of  a  State  statute  and  of  the  Federal  Employers'  Liability 
Act,  it  is  immaterial  that  the  act  alleged  to  have  caused  the  injury 
be  a  violation  both  of  the  Federal  act  and  the  State  act,  it  appear- 
ing that  at  the  time  of  the  injury  plaintiff  was  engaged  in  an 
interstate  commerce  service,  since  in  such  case  the  Jurisdiction  of 
Congress  is  exclusive  when  once  it  acts. 

•8«e  lUlDols  Not«t  Direst,  Vols.  XI  to  XV,  and  CnmnlfttlTe  Qowtorly, 
toyle  and  Mctton  number. 
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Appeal  from  the  Circuit  Court  of  Marion  county;  the  Hon.  James 
C.  McBbidb,  Judge,  presiding.  Heard  in  this  court  at  the  Mardi 
term,  1915.  Reversed  and  remanded.  Opinion  filed  May  1,  1915. 
Rehearing  granted  and  opinion  filed  December  1,  1915. 


R.  J.  GoDDABD  and  Kagy  &  Vandebvobt,  for  appel- 
lant. 

J.  J.  BuLUNGTON  and  Holt  &  Wilson,  for  appellee. 

Mr.  Justice  Habbis  delivered  the  opinion  of  the 
court 

The  original  declaration  filed  in  this  case  consisted 
of  five  counts.  The  first  two  counts  based  upon  the 
common-law  duty  of  appellant  to  furnish  appellee 
with  a  reasonably  safe  place  to  work  and  to  keep  the 
switch  and  side  tracks  upon  which  he  had  orders  from 
appellant  to  place  cars  free  from  obstructions.  The 
third  count  was  based  upon  the  statute  of  Missouri  and 
the  statutory  duty  of  appellant  to  equip  its  cars  in  slo- 
cordance  with  the  statute.  Demurrer  was  sustained  to 
these  three  counts  and  appellee,  by  leave  of  the  court, 
filed  three  amended  counts  in  lieu  thereof. 

The  first  two  amended  counts  are  founded  on  the 
common-law  duty  of  appellant  to  furnish  appellee  a 
reasonably  safe  place  to  work,  a  switch  and  side  track, 
upon  which  he  was  ordered  to  place  cars,  so  that  the 
cars  might  pass  over  without  endangering  life  or  luDb 
of  appellee,  and  charging  that  appellant  disregarded 
its  duty  and  negligently  and  carelessly  permitted  a 
wire  to  extend  along  and  over  and  in  close  proximity 
to  the  side  or  switch  track  aforesaid  and  to  swmg 
along  in  close  proximity  and  against  the  cars  of  ap- 
pellant as  they  moved  along  upon  said  switch  or  side 
track,  by  means  whereof,  while  appellee  was  in  the 
performance  of  his  duty  in  pursuance  to  orders  given 
him  by  appellant  and  while  in  the  exercise  of  due  care, 
was  caught  by  the  wire  and  thrown  from  said  train 
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into  a  ravine  some  37  feet  below,  by  reason  of  which 
he  sustained  serious  and  permanent  injury;  and 
that  he  sustained  damages  in  the  amount  of  $25,000. 

The  third  amended  count  of  the  declaration  was 
based  upon  a  Missouri  statute,  making  it  the  duty  of 
appellant  to  equip  its  locomotive  engine  with  power 
drive  wheel  brakes  and  fully  and  properly  equip  air 
brake  appliances  so  that  the  engineer  operating  lo- 
comotives could  fully  and  completely  control  the  air 
brakes  on  the  cars  attached  to  the  said  locomotive  en- 
gine without  recourse  to  the  hand  brakes  so  that  at  least 
seventy.five  per  cent,  of  the  cars  composing  such  train 
should  be  equipped  with  air  or  power  brakes,  and  that 
appellant  neglected  its  duty  in  this  behalf  by  reason 
whereof  appellee  was  required  to  go  on  the  moving 
cars  and  while  exercising  due  care  was  injured  in  the 
manner  as  charged  in  the  first  two  amended  counts. 

The  fourth  and  fifth  counts  of  original  declaration 
charged  appellant  with  the  duty  of  equipping  its  train 
in  accordance  with  the  Federal  statute  in  regard  to 
power  wheel  brakes  and  appliances  for  the  operation 
of  train  and  brake  system  and  to  equip  the  train  with 
automatic  coupling,  continuous  brakes,  etc.,  so  that 
not  less  than  fifty  per  cent,  of  the  cars  of  such  train 
would  have  their  brakes  used  and  operated  by  the 
engineer  engaged  in  moving  the  cars  so  associated  to- 
gether and  trains  of  cars  without  requiring  the  use  of 
hand  brakes  for  that  purpose,  and  not  to  move  or 
operate  the  said  cars  or  trains  of  cars,  or  the  standing 
cars  on  its  railroad  track,  switch  or  side  track  being 
used  by  appellant  without  being  equipped  as  aforesaid. 
That  said  train  of  cars  was  being  used  in  moving  inter- 
state traffic,  being  hauled  and  conveyed  from  points 
in  State  of  Illinois  to  points  in  State  of  Missouri  but 
that  appellant  neglected  its  duty  in  this  behalf  by  rear 
son  whereof  appellee,  while  obeying  orders  of  appel- 
lant, and  in  the  exercise  of  due  care,  was  seriously  and 
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permanently  injured  in  manner  as  charged  in  first  two 
amended  counts. 

To  this  declaration  appellant  filed  plea  of  general 
issue  and  the  trial  proceeded  to  the  offering  of  evi- 
dence by  appellant,  when  by  leave  of  court  appellant 
filed  four  special  pleas.  A  demurrer  was  sustained  to 
the  third  special  plea.  The  other  three  averred  id 
substance : 

First.  That  track  where  injury  occurred  was  not 
the  track  of  appellant,  nor  under  the  control  of  appel- 
lant; that  the  wire  that  caused  the  injury  was  not 
the  wire  nor  under  the  control  of  appellant. 

Second.  That  the  track  on  which  injury  occurred 
was  the  track  of  the  St.  Louis  Smelting  Company. 

Third.  That  appellant  did  not  own,  use  or  operate 
railroad  and  bridge  over  Flat  River  and  for  more  than 
1,000  feet  on  either  side  of  said  Eiver,  and  did  not  have 
permission  to  use  its  cars  on  or  over  same. 

A  trial  upon  the  issues  so  joined  resulted  in  a  ver- 
dict in  favor  of  appellee  for  $10,000.  Motion  for  new 
trial  overruled,  judgment  on  verdict,  and  this  appeal 

Some  of  the  undisputed  facts  are :  That  appellee,  a 
man  thirty-two  years  of  age  at  the  time  of  the  trial, 
entered  the  service  of  appellant  as  train  conductor  in 
July,  1912.  That  he  was  at  that  time  and  prior  to  the 
accident  had  been  a  man  in  good  health  and  physically 
able  to  perform  manual  labor;  that  the  railroad  of 
appellant  extends  from  Salem,  Illinois,  to  Bismark, 
Missouri,  with  a  branch  line  to  Chester,  Illinois.  That 
appellee  did  in  the  handling  of  trains  for  appellant 
have  charge  of  trains  containing  cars  whose  destina- 
tion was  from  points  in  Illinois  to  points  in  Missouri 
and  vice  versa.  At  the  time  bf  the  injury  appellee  left 
Little  Eock  yards  at  8:30  p.  m.,  September  16,  1912, 
in  charge  of  a  train  which  had  three  cars  of  coal 
destined  from  a  point  in  Illinois  to  Bismark,  Missouri. 
That  appellee  at  Little  Eock  yards,  which  is  St 
Genevieve,  Missouri,  had  seventeen  ^npties,  known  as 
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**ehaf  cars''  destined  to  what  was  known  as  the  **l^a- 
fional  switch''  at  Flat  River,  Missouri.  That  about 
7 :30  p.  m.  of  said  day  appellee  received  from  appellant 
a  message  as  follows:  ** Conductor  Extra  312  South 
leave  your  chat  empties  on  National  switch."  That 
appellee  arrived  with  his  train  at  the  National  switch, 
Flat  Eiver,  Missouri,  at  about  11 :45  p.  m.,  of  said  day. 
The  chat  cars  were  next  to  the  caboose.  The  caboose 
was  cut  off  on  the  main  track  and  the  train  was  pulled 
down  over  the  switch  leading  to  the  National  switch. 
The  rear  brakeman  Merritt,  under  instructions  of  ap- 
pellee, walked  back  to  see  if  switches  were  properly 
set  and  if  there  were  any  cars  there.  There  were  cars 
standing  on  the  main  line  of  this  National  switch.  There 
was  also  behind  these  chat  cars  a  car  with  an  iron 
tank  chained  to  the  rails.  About  five  car  lengths  from 
where  the  National  switch  leaves  the  main  track  of  ap- 
pellant, there  is  another  switch  which  will  hold  twelve 
or  fourteen  cars,  and  on  that  siding  there  was  about 
twelve  to  fourteen  loads  of  chat,  but  by  lining  the 
switches  for  this  siding  they  could  shove  around  the 
car  that  was  chained  to  the  rail.  The  brakeman  made 
a  coupling  at  the  end  of  the  cars  next  to  the  tracks  of 
appellant  on  the  siding.  Appellee  walked  to  rear  end 
of  the  cut  of  cars  and  gave  the  back  trp  signal  for  them 
to  couple  up.  The  brakes  were  set  on  the  loads  and 
the  engine  could  not  shove  them  back.  Appellee  and 
rear  brakeman  commenced  releasing  brakes  on  these 
loads.  There  was  not  room  to  place  seventeen  cars  on 
the  National  switch  without  moving  the  cars  on  the 
aiding  of  the  National  switch.  The  engineer  to  move 
this  train  of  cars  started  all  cars  forward,  then  in  a 
qtiarter  or  a  half  car  length  reversed  his  engine  and 
got  them  to  moving  back  to  the  National  switch.  Ap- 
pellee moved  to  rear  end  of  train  and  the  train  was 
then  moving  towards  National  Lead  Company's  mine 
rapidly.  Appellee  commenced  to  set  brakes.  At  that 
time  the  cars  were  on  the  track  leading  to  the  bridge 
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or  trestle.  Appellee  moved  to  the  side  of  the  car,  and 
was  looking  west  when  a  wire  over  the  left  shoulder 
began  to  draw  down  and  forced  appellee  to  lose  his 
grip  and  fall  37  feet  over  the  bridge  or  trestle  into  the 
bed  of  Flat  Eiver.  That  he  suffered  an  injury  causing 
payi  and  for  a  time  the  lower  limbs  were  paralyzed. 

The  National  switch,  as  it  is  designated,  is  com- 
posed of  a  main  line  and  side  track  used  as  inter- 
change tracks  between  appellant  and  the  St.  Louis 
Smelting  and  Refining  Company,  a  company  having  a 
place  of  business  near  Flat  Eiver,  and  a  railroad  oper- 
ated by  electricity  and  steam  over  the  bridge  and  tres- 
tle mentioned  at  Flat  River.  The  ownership  and  pos- 
session of  these  tracks,  their  location  and  distances  are 
not  in  dispute.  The  dispute  arises  over  the  right  or 
the  fact  whether  or  not  appellant,  its  servants  and  em- 
ployees were  confined  in  their  work  to  the  interchange 
tracks  or  whether  or  not  when  the  interchange  tracks 
were  full  they  could  and  did  use  the  line  being  a  con- 
tinuation of  the  siding  between  the  two  tracks  across 
the  bridge,  appellant  contending  the  employees  had  no 
such  privilege  and  appellee  insisting  they  did.  About 
200  feet  from  where  the  switch  track  leaves  the  main 
line  of  appellant  there  is  a  siding  branching  off  from 
the  switch  track  for  a  distance  of  1080  feet  and  then 
connects  with  it  again  and  the  switch  track  with  the 
line  of  Smelting  Company  753  feet  east  of  the  bridge 
in  question.  There  is  about  a  two  per  cent,  downward 
grade  towards  bridge  from  east  and  about  four  per 
cent,  grade  towards  bridge  from  the  west.  That  the 
cars  in  question  were  backed  by  the  engine  and  train 
from  this  siding  on  to  the  switch  track  and  from  the 
switch  track  on  the  track  in  the  use  of  Smelting  Com- 
pany over  the  bridge.  That  there  were  trolley  wires 
over  this  Une  over  the  bridge  and  telephone  wires  along 
said  line  connecting  the  smelting  works  with  the  depot 
of  appellant  at  Flat  River.    That  the  telephone  wires 
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were  not  in  use  at  the  time  in  question  and  were  ont  of 
repair. 

The  assignment  of  errors  argued  by  appellant  are : 

First.  That  it  is  not  denied  that  appellant  was 
operating  an  interstate  railroad  and  that  appellee  was 
at  the  time  engaged  in  interstate  commerce;  that  the 
Federal  Employer's  Liability  Law  of  1908  took  pos- 
session of  the  field  to  employees  engaged  in  interstate 
transportation  by  rail  and  all  State  laws  are  super- 
seded. 

Second.  That  it  was  error  to  admit  in  evidence  the 
statute  of  the  State  of  Missouri  and  to  incorporate  it 
in  an  instruction  directing  a  verdict. 

.Third.  There  is  no  liability  on  the  part  of  appel- 
lant in  this  case  for  the  reason  that  the  engine  and  the 
cut  of  cars  making  this  switching  movement  came  to 
a  full  stop  and  were  uncoupled  by  the  brakeman,  per- 
mitting them  to  roll  down  the  steep  incline.  There  was 
no  speed  to  control.  The  engine  and  cars  attached  to 
it  were  standing  still. 

Fourth.  Errors  in  admitting  and  refusing  to  admit 
evidence. 

Fifth.    Errors  in  giving  and  refusing  instructions. 

The  first,  second  and  fifth  assignments  of  error  ar- 
gued by  appellant  were  so  closely  associated  together 
during  the  trial  of  this  CAse  and  in  the  application 
of  the  law  under  the  other  assignments  so  that  we  may 
consider  them  as  one.  We  will  discuss  and  consider 
them  first,  as  to  the  relation  of  the  application  of  the 
Federal  Employer's  Liability  Law  and  the  Missouri 
Safety  Appliance  Act  both  pleaded  in  the  same  dec- 
laration. The  jury  instructed  upon  both  statutes  while 
under  the  evidence  the  employment  in  which  appellee 
was  engaged  was  interstate  and  not  in  dispute. 

The  provisions  of  the  Federal  Employers'  Liability 
Act  are  limited  to  injuries  occurring  while  the  partic- 
ular service  in  which  the  employee  was  engaged  was 
a  part  of  interstate  commerce.     {Illinois  Cent.  R. 
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Co.  V.  Behrens,  233  U.  S.  473,  10  N.  C.  C.  A.  153.) 
That  the  employee  of  a  railroad  company  in  the  hand- 
ling of  a  train  in  which  it  is  admitted  are  three  cars, 
among  those  being  then  moved,  which  were  then  en- 
gaged in  interstate  commerce,  is  a  prima  facie  case 
made  by  nncoiitradicted  testimony  of  the  fact  that  ap- 
pellee was  then  engaged  in  interstate  commerce.  {De- 
vine  V.  Chicago,  R.  L  <&  P.  Ry.  Co.,  266  HL  248.) 

Appellant  with  its  records  or  any  competent  evi- 
dence conld  have  met  this  prima  facie  case  and  raised 
the  question  of  fact  whether  or  not  appellee  was  at  the 
time  engaged  in  interstate  or  intrastate  commerce. 
Therefore  while  appellee  might  properly  file  a  decla- 
ration to  meet  the  evidence,  whatever  it  might  be,  the 
appellant  was  not  bound  to  make  objections  to  the 
declaration  for  that  reason.  It  is  not  a  matter  of  elec- 
tion, if  it  becomes  a  question  of  fact,  it  is  to  be  sub- 
mitted as  any  other  question  of  fact.  If,  however,  as 
in  this  case,  it  is  not  a  matter  of  dispute  but  admitted 
it  is  a  question  of  law,  and  the  injury  occurring  in 
interstate  commerce,  the  Federal  act  controls  and  a 
recovery  cannot  be  had  under  the  common  or  statute 
law  of  this  State ;  the  Federal  act  is  exclusive  and  not 
merely  cumulative.  {Wabash  R.  Co.  v.  Hayes,  234 
U.  S.  86,  6  N.  C.  C.  A.  224;  Seaboard  Air  Line  R.  Co. 
V.  Horton,  233  U.  S.  492,  8  N.  C.  C.  A.  834;  Devine  v. 
Chicago,  R.  I.  S  P.  Ry.  Co.,  266  HI.  248.) 

The  contention  of  appellee  that  both  the  Federal  and 
Missouri  acts  are  in  force  at  one  and  the  same  time  and 
a  suit  and  a  recovery  may  be  had  under  either  act  on 
the  same  state  of  facts  is  based  upon  the  case  of  Luken 
V.  Lake  Shore  £  M.  S.  R.  Co.,  248  HI.  385.  There  is 
no  conflict  between  this  case  and  the  authorities  here- 
tofore cited.  In  the  last  case  the  question  being  con- 
sidered by  the  court  was  whether  or  not  the  statute  of 
the  State  being  in  harmony  with  the  Federal  act  could 
be  considered  when  the  injury  complained  of  occurred 
while  the  party  injured  was  engaged  in  intrastate  com- 
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merce  on  a  railroad  that  was  engaged,  generally,  in 
interstate  commerce.  It  is  necessary  to  consider  the 
contention  of  appellee  that  appellant  did  not  in  the 
trial  court  raise  the  questions  here  urged  as  grounds 
for  reversal. 

We  have  heretofore  referred  to  the  fact  that  it  was 
not  necessary  or  proper  for  appellant  to  raise  objec- 
tiops  to  the  declaration  on  the  ground  alone  that  there 
was  joinder  of  counts  under  the  Federal  act,  Missouri 
act  and  common-law  duty.  Appellee  made  the  proof 
of  this  train  handling,  at  the  time,  interstate  business. 
Appellee  offered  the  Missouri  statute  in  evidence.  Ap- 
pellant objected  to  the  offer  in  the  following  language ; 
**  Objected  to  by  defendant  for  the  reason  that  those 
sections  can  have  no  application  to  this  case;  for  the 
reason  that  this  train  was  stopped  and  the  engine  was 
at  the  time  completely  cut  off  from  the  rest  of  the 
train  when  these  cars  started  to  rolling;  there  is  no 
doubt  about  the  facts  in  this  case  now.'*  Appellee  in- 
sists that  this  objection  is  limited  to  the  ground  that 
the  train  was  stopped  and  engine  cut  off.  As  we  read 
the  objection  it  is  based  first  on  the  ground  the  statute 
has  no  application,  and  second  on  the  ground  the  train 
was  stopped  and  engine  cut  off.  There  was  no  doubt 
about  the  application  of  the  Federal  law  from  the 
evidence.  The  Missouri  statute  had  no  application, 
was  incompetent,  and  the  objection  should  have  been 
sustained. 

The  argument  of  appellee  that  a  verdict  will  not  be 
set  aside  if  supported  by  one  good  count  does  not  apply, 
especially  when  the  court  gave  an  instruction  for  ap- 
pellee based  upon  the  Missouri  statute  and  directing 
a  verdict  which  under  the  admitted  facts  was  error. 
Exceptions  were  duly  preserved  to  the  giving  of  this 
instruction  and  assigned  as  error  in  the  motion  for  new 
trial.    (Patry  v.  Chicago  S  W.  L  R.  Co.,  265  HI.  310.) 

Appellee  asked  and  the  court  gave  instruction  for 
appellee  Number  3  (which  is  too  long  to  be  copied  into 
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this  opinion) ,  based  npon  the  third  amended  count  and 
in  which  the  Missouri  statute  is  set  out  at  length,  and 
the  jury  are  told  that  if  they  believe  from  the  evidence 
appellant  had  violated  that  statute  and  appellant's 
negligence  in  that  regard  had  caused  the  injury  they 
may  find  appellant  guilty  under  third  amended  count 

The  appellant  offered,  with  other  instructions,  a 
separate  instruction  under  each  count  to  find  the  de- 
fendant not  guilty,  which  were  refused.  The  offer  of 
these  instructions  at  this  time,  while  they  should  have 
been  given  as  to  the  three  aiQcnded  counts,  there  being 
left  two  good  counts  to  support, a  verdict,  would  not 
be  reversible  error.  However,  the  giving  of  appel- 
lee's third  instruction  based  upon  a  count  under  the 
admitted  facts  that  would  not  support  a  verdict,  the 
jury  might  believe  appellant  had  not  violated  the  Fed- 
eral law  but  had  violated  the  Missouri  law,  and  if  so 
they  were  told  to  find  appellant  guilty.  We  are  of 
opinion  that  the  giving  of  this  instruction  was  error. 

The  errors  in  admitting  in  evidence  the  Missouri 
statute  and  the  giving  of  appellee's  instruction  No.  3, 
based  upon  the  Missouri  statute,  were  reversible  er- 
rors. 

The  third  error  argued  by  appellant  is  in  effect  that 
the  court  committed  error  in  not  giving  the  peremp- 
tory instruction.  There  were  sufficient  facts  in  dispute 
as  to  how  this  injury  occurred,  who  had  control  of  the 
line  where  the  injury  occurred,  and  whether  the  coup- 
ling was  defective,  uncoupled  or  broken,  to  be  sub- 
mitted to  the  jury. 

The  fourth  contention,  errors  in  admitting  evidence 
but  two  are  argued.  That  the  court  refused  to  permit 
cross-examination  of  witness  Merritt  as  to  statements 
made  by  witness  in  writing.  The  record  does  not 
disclose  what  the  statement  was  that  appellant 
claimed  was  made,  and  without  such  showing  the 
court's  ruling  on  the  same  was  not  error.  The  evi- 
dence offered  by  appellee,  the  exhibition  of  the  fourth 
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and  fifth  lumbar  of  the  spinal  column  and  the  explana- 
tion of  the  X-ray  pictures,  were  properly  permitted 
and  admitted. 

The  importance  of  this  case  and  the  principles  in- 
volved require  an  accurate  application  of  the  law. 

Therefore  for  and  on  account  of  the  errors  sus- 
tained, the  judgment  will  be  reversed  and  cause  re- 
manded. 

Reversed  and  remanded. 

Mb.  Justice  McBRmE  took  no  part  in  the  considera- 
tion and  decision  of  this  case. 

Opinion  on  Beheabing  bt  Mb.  Justice  Boggs. 

The  petition  for  rehearing  was  granted  in  the  above 
entitled  cause  and  said  cause  was  reargued  by  counsel 
for  both  parties,  and  said  cause  was  reconsidered  by 
the  court. 

It  was  urged  by  appellee  in  his  petition  for  rehear- 
ing, first,  that  the  court  had  misunderstood  the  plead- 
ings in  the  case  and  had  overlooked  the  fact  that  the 
Federal  Employers'  Liability  Act  was  not  pleaded, 
and  that  this  act  was  not  relied  on.  Also,  that  appel- 
lee in  the  fourth  and  fifth  counts  of  his  original  declara- 
tion based  his  cause  of  action  upon  the  Federal  Safe- 
ty Appliance  Act,  and  that  this  is  a  separate  act  from 
the  Federal  Employers  *  Liability  Act.  We  think,  how- 
ever, that  appellee  in  the  fourth  and  fifth  counts  of  his 
declaration  must,  of  necessity,  rely  on  the  Federal  Em- 
ployers* Liability  Act,  for  these  two  counts  charge  in 
effect  that  appellant  was  engaged  in  interstate  com- 
merce. 

This  act  regulates  and  controls  the  liability  of  the 
employer  to  the  employee,  whether  the  employer  has 
violated  the  Federal  Safety  Appliance  Act  or  whether 
the  charge  is  one  of  general  negligence.  Its  jurisdic- 
tion is  exclusive  and  supersedes  all  State  legislation. 

Second.    It  is  contended  that  the  Missouri  Safety 
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Appliance  Act  was  properly  admitted  in  evidence.  The 
evidence  in  this  case  is  that  appellee  was  engaged,  at 
the  time  of  his  injury,  in  interstate  commerce.  Appel- 
lee testified  that  in  the  train  in  question  were  billed 
three  cars  of  coal  from  a  point  where  the  Iron  Moun- 
tain crosses  the  Illinois  Southern  in  the  State  of  Illi- 
nois, destined  to  Bismark  in  the  State  of  Missouri,  and 
that  these  three  cars  were  in  that  part  of  the  train  en- 
gaged in  making  the*  move  at  the  time  the  appellee 
claims  he  was  injured.  There  was  no  evidence  to  dis- 
pute his  testimony  on  this  question.  That  being  true, 
the  Federal  Employers'  Liability  Act  would  apply,  and 
would  be  exclusive.  (Pedersen  v.  Delaware,  L.  d  W, 
R.  C6.,  229  U.  S.  146,  3  N.  C.  C.  A.  779 ;  Southern  R. 
Co.  V.  Railroad  Commission  of  Indiana,  236  U.  S.  4^.) 

Third.  Appellee  also  contends  that  the.  question  of 
the  application  of  either  of  the  Federal  acts  to  the  ex- 
clusion of  the  State  act  was  at  no  time  considered  dui*- 
ing  the  trial.  We  do  not  understand  this  to  have  been 
necessary.  If  it  developed  on  the  hearing  that  appel- 
lant was  engaged  in  interstate  commerce,  then  the  ¥%d' 
eral  Employers*  Liability  Act  would  apply  and  would 
supersede  any  State  legislation  in  connection  there- 
with. The  record,  however,  shows  that  objection  was 
made  to  the  introduction  of  the  Missouri  statute  on 
the  trial  which  raised  the  question,  were  it  necessary 
to  be  raised. 

Fourth.  It  is  also  contended  by  appellee  that  the 
court  misapprehended  the  case  of  Luken  v.  Lake  Shore 
(&  M.  S.  R.  Co.,  248  HI.  385.  We  do  not  believe  that 
the  opinion  heretofore  rendered  by  the  court  in  con- 
nection with  the  case  at  bar  is  subject  to  this  criticism. 
However  that  may  be,  our  Supreme  Court  in  the  recent 
case  of  Staley  v.  Illinois  Cent.  R.  Co.,  268  111.  356,  in 
reviewing  its  former  opinions,  and  also  the  opinions 
rendered  by  the  United  States  Supreme  Court,  touch- 
ing the  jurisdiction  of  Congress  to  legislate  on  the 
relations  of  employer  and  employee  where  engaged  in 
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interstate  commerce,  holds  conclusively  that  once  Con- 
gress has  undertaken  to  legislate  in  connection  with 
this  matter,  that  its  jurisdiction  becomes  exclusive. 
So  whatever  may  be  said  with  reference  to  the  holding 
of  the  court  in  the  Luken  case,  supra,  there  can  be  no 
question  in  regard  to  its  position  in  the  case  of  Staley 
V.  Illinois  Cent.  R.  Co.,  supra.  This  latter  case  sets  at 
rest  the  position  of  our  Supreme  Court  in  regard  to 
the  exclusive  jurisdiction  of  Congress  in  reference  to 
matters  connected  with  interstate  commerce.  When- 
ever Congress  sees  fit  to  legislate  in  regard  thereto, 
its  legislation  is  exclusive. 

Appellee's  fifth  contention  is  that  the  .failure  of 
appellant  to  equip  its  cars  was  a  violation  of  both  acts ; 
that  is,  a  violation  of  the  Federal  law  and  of  the  Mis- 
souri law.  What  we  have  said  heretofore  in  regard 
to  the  exclusive  jurisdiction  of  Congress  when  once 
it  has  acted  covers  this  objection,  and  instruction  No. 
3,  given  on  behalf  of  appellee,  authorizing  the  jury  to 
find  for  the  plaintiff,  basing  appellant's  liability  on  the 
Missouri  statute,  was  erroneous,  the  evidence  of  appel- 
lee showing  conclusively  that  he  at  that  time  was  en- 
gaged in  interstate  commerce. 

We  adhere  to  our  former  opinion  and  order  the 
same  filed  together  with  this  additional  opinion  as 
the  opinion  in  the  case.  Said  cause  is  reversed  and  re- 
manded for  further  proceedings,  not  inconsistent  with 
the  views  herein  expressed. 

Reversed  and  remanded. 

Mb.  Justiob  McBamB  took  no  part  in  the  hearing  of 
said  cause. 
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Clarence  Handley,  Appellant,  t.  The  People  of  the 

State  of  Illinois,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Fayette  county;  the  Hon.  JoHii 
H.  Webb,  Judge,  presiding.  Heard  in  this  court  at  the  OctDber  term, 
1914.    Aillrmed.    Opinion  filed  July  21,  1915. 

Statement  of  the  Case. 

Information  in  bastardy,  initiated  by  the  People  of 
the  State  of  Illinois  on  complaint  of  Ella  Fay  Casey, 
against  Clarence  Handleyjief endant,  charging  defend- 
ant with  being  the  father  of  a  bastard  child  to  whom 
prosecutrix  gave  birth.  From  a  judgment  for  plain- 
tiff for  five  hundred  and  fifty  dollars,  defendant  ap- 
peals. 

Prosecutrix  was  an  unmarried  woman,  and  the  child 
was  bom  on  October  17, 1913.  Prosecutrix  filed  a  com- 
plaint against  defendant  in  said  County  Court  on  De- 
cember 8, 1913,  charging  him  with  being  the  father  of 
her  child.  The  prosecutrix  testified  that  defendant  had 
sexual  intercourse  with  her  about  the  third  Sunday  in 
December,  on  the  12th  of  January  and  on  the  20th  of 
February.  The  defendant  denied  that  he  had  sexual 
intercourse  with  her  at  any  time  during  the  months 
of  December,  January  or  February  and  offered  evi- 
dence tending  to  show  an  alibi  as  to  the  date  fixed  in 
January. 

It  appeared  that  the  prosecutrix  and  defendant  lived 
about  one  mile  apart  and  had  known  each  other  ever 
since  childhood,  and  had  been  keeping  company  for 
some  time  prior  to  the  birth  of  the  child. 

The  testimony  was  conflicting.  Prosecutrix  testified 
that  defendant  had  sexual  intercourse  with  her  at  the 
dates  above  mentioned,  and  that  later  he  met  her  at 
the  train  on  her  return  from  a  trip  north ;  and  that  he 
went  to  church  with  her  on  the  night  of  January  12th, 
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and  that  on  such  date  she  sustained  improper  relations 
with  him,  and  she  was  corroborated  by  her  mother  and 
to  some  extent  by  another  witness  as  to  having  been 
in  company  with  him  on  the  night  of  January  12th. 

It  further  appeared  that  after  prosecutrix's  mother 
ascertained  that  she  was  pregnant,  the  two  went  to  the 
home  of  Handley  and  had  a  talk  with  him  about  the 
paternity  of  the  child ;  that  when  the  mother  said  that 
they  wanted  to  settle  this  trouble  he  did  not  then  deny 
the  paternity  but  said  he  wanted  to  talk  with  the  daugh- 
ter privately  and  they  did  so ;  and  he  then  said  he  did 
not  know  what  to  do,  and  the  daughter  said  his  only 
objection  was  that  he  had  heard  that  another  man  had 
had  sexual  intercourse  with  her  and  that  defendant 
then  admitted  they  were  both  to  blame. 

It  further  appeared  that  defendant  frequently  vis- 
ited the  prosecutrix  at  her  home  during  the  two  years 
prior  to  the  birth  of  the  child.  The  defendant  denied 
that  he  ever  had  sexual  intercourse  with  her  Except 
on  the  2nd  of  April,  when  he  met  her  on  her  return 
home  from  the  north.  He  claimed  that  on  the  night 
of  January  12th  he  was  in  company  with  a  young  lady 
at-a  certain  place  but  did  not  attempt  to  show  where 
he  was  upon  either  of  the  other  dates  on  which  she 
alleged  they  sustained  improper  relations.  As  to 
the  date  of  January  12th,  he  introduced  several  wit- 
nesses whose  testimony  tended  to  show  that  on  the 
night  of  January  12th  she  was  in  the  company  of  an- 
other man,  and  the  testimony  of  other  witnesses  who 
also  claimed  to  have  been  at  the  church  on  that  evening 
and  did  not  see  defendant  and  prosecutrix* 

F.  M.  GuNN,  for  appellant 

J.  G.  BxTBNsmE,  for  appellee. 

Mb.  PBEsroiNG  Justice  McBbide  delivered  the  opin- 
ion of  the  court. 
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Abstract  of  the  Deetoioa. 

1.  Bastabdb,  I  33* — when  question  of  paternity  for  jury.  In  an 
information  in  bastardy,  where  the  evidence  is  conflicting,  the  qnes- 
tion  whether  defendant  it  the  father  oi  the  child  is  a  qoesttoi  (or  the 
determination  of  the  jury. 

2.  Bastabdb,  S  22*~^u>hen  specific  ioite  not  controIKni^  9»  to  time 
of  conception.  In  an  information  in  bastardy,  where  the  child 
alleged  to  have  been  begotten  by  defendant  was  born  on  October 
17,  1913,  and  where  prosecutrix  testified  that  defendant  had  inter- 
course with  her  on  a  date  in  December,  1912,  and  on  January  12, 
1913,  and  February  20,  1913,  the  date  of  January  12,  1913,  is  not 
absolutely  controlling  as  to  the  date  when  the  child  wa«  begotten, 
since  a  pregnancy  due  to  intercourse  had  between  defendant  «nd 
prosecutrix  in  December,  1912,  may  have  been  abnormally  pro- 
tracted. , 

3.  WoBDB  AND  PHBA8B8 — duration  of  preQnanoy.  The  duratimi  of 
the  pregnancy  of  a  human  female  may  be  stated  to  be  from  260 
to  808  days  after  coition,  and  the  usual  or  average  period  to  be  276 
days,  but  such  duration  may  exceed  its  nominal  limit,  and  the  limit 
of  such  excess  cannot  be  accurately  known  in  the  present  state  of 
physiological  science. 

4.  Bastabds,  {  23* — credibility  of  witnesses.  In  an  information 
in  bastardy,  where  the  testimony  of  defendant  and  of  prosecutrix 
is  conflicting,  it  is  frequently  difficult  to  determine  which  witness 
tells  the  truth,  since  the  desire  of  the  mother  to  secure  a  parent  for 
her  child  and  the  desire  of  defendant  to  avoid  the  conseguenoep 
of  his  conduct  are  incentives  for  concealing  the  facts. 

5.  Bastabds,  9  22* — when  date  of  aUhi  not  conclusive  as  to  date 
when  child  begotten.  In  an  information  in  bastardy  where 
prosecutrix  testifies  that  defendant  had  intercourse  with  her  on 
several  named  dates,  which  defendant  denies,  and  offers  evidence 
tending  to  prove  an  alibi  on  one  of  the  dates  named,  but  fails  to 
show  where  he  was  on  the  other  dates,  if  not  with  prosecutrix,  the 
date  as  to  which  defendant  proves  an  alibi  will  not  be  deemed  con- 
trolling as  to  the  date  when  the  child  was  begotten  if  it  is  possible 
that  defendant  might  have  begotten  the  child  on  either  of  the  other 
dates  named  by  prosecutrix  as  those  on  which  defendant  had  intei^ 
course  with  her. 

6.  Bastabds,  |  22* — when  evidence  sufficient  to  sustain  finding  as 
to  paternity  of  child.  In  an  information  in  bastardy,  where  prose* 
cutrix  testifies  that  defendant  had  intercourse  with  her  at  a  date 
when  defendant  might  have  begotten  the  child,  a  verdict  finding  that 
defendant  was  the  father  of  the  child  held  sustained  by  the  eyldencei 

•See  nilnolt  Note*  DlECtt,  VoU.  XI  to  XV,  and  CoauileltfV  OoerMir. 
topic  and  teotloii  number. 
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7.  BA8TABD8,  |  Zi^^^hcn  inatruction  as  to  immateriality  of  datet 
when  interooune  took  place  proper.  In  an  information  in  bastardy, 
an  instmctlon,  in  substance,  that  if  defendant  was  by  a  prepon- 
derance of  the  evidence  found  to  be  the  father  of  the  child,  the 
dates  ^hen  intercourse  took  place  between  defendant  and  prose- 
cutrix were  immaterial,  even  though  prosecutrix  was  mistaken  as 
to  the  particular  date  testified  to  as  that  on  which  such  inter- 
eourse  took  place,  held  not  erroneous  under  the  evidence,  it  appear- 
ing that  prosecutrix  testified  to  three  dates  on  which  defendant 
had  intercourse  with  her. 

8.  Bastabds,  §  34* — when  inatruction  to  find  for  defendant  not 
erroneous.  In  an  information  in  bastardy,  where  defendant  re- 
quested an  instruction  that  if  plaintiff  had  not  sustained  the  charge 
that  defendant  was  the  father  of  the  child,  ^'or  if  on  this  point  the 
preponderance  of  the  evidence  is  that  he  is  not  such  father  or  if 
you  find  the  evidence  equally  balanced"  then  the  jury  must  find 
for  defendant,  an  objection  to  the  instruction  as  modified  by  strik- 
ing out  the  quoted  words,  held  not  well  taken,  it  appearing  that  the 
instruction  as  given  told  the  jury  that  they  could  find  defendant  to 
be  such  father  only  where  such  finding  was  supported  by  a  pre- . 
ponderance  of  th^  evidence. 

9.  Bastabds,  |  34* — when  instruction  properly  modified  l>y  strik- 
ing out  reference  to  date  when  intercourse  took  place.  In  an  infor- 
mation in  bastardy,  an  objection  to  the  modification  by  the  trial 
court  of  a  requested  instruction  by  striking  out  the  words  "on  the 
12th  day  of  January  or  at  any  other  time,"  held  not  well  taken, 
such  words  being  misleading,  where  the  instruction  as  given  told  the 
jury  that  if  defendant  did  not  have  sexual  intercourse  with  prose- 
cutrix during  the  period  wherein  she  became  pregnant  defendant 
could  not  be  found  to  be  such  father  of  the  child,  it  being  immar 
terial  at  what  date  the  child  was  begotten  if  defendant  be  found 
to  be  the  father,  and  it  being  therefore  improper  to  call  attention 
to  the  date  when  any  intercourse  took  place  unless  a  date  when  It 
was  impossible  that  defendant  could  have  begotten  the  child. 

10.  Appeal  and  kbaor,  §  1561* — when  refusal  of  proper  instruo 
tions  not  reversible  error.  In  an  information  in  bastardy,  instruo* 
tlons  examined  and  held  not  reversible  error,  although  objections 
thereto  were  well  taken,  it  appearing  that  the  jury  had  been  fully 
instructed  that  all  the  fiacts  and  circumstances  in  evidence  should 
be  taken  into  consideration  in  arriving  at  a  verdict 

^See  lUinota  Noted  Dlgett,  V«U.  %1  to  XV,  aad  CnmiilfttiTc  Quarterly, 
tople  and  section  number. 
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George  C.  Bandy,  Appellee,  t.  Litchfield  &  Madison 

Bailroad  Company,  Appellant. 

(Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Madieon  county;  tbe  Hon.  Louis 
Bernbeitteb,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914,    Reversed  and  remanded.    Opinion  filed  July  21.  1915. 

Statement  of  the  Case. 

Action  by  George  C.  Bandy,  plaintiff,  against  the 
Litchfield  &  Madison  Bailroad  Company,  in  the  Cir- 
cuit Court  of  Madison  county,  to  recover  for  personal 
injuries  sustained  by  plaintiff  by  reason  of  the  negli- 
gent operation  of  a  motor  car  on  which  he  was  riding. 
From  a  judgment  for  plaintiff  for  $1,000,  defendant 
appeals. 

The  case  of  Schmidt  v.  Litchfield  <&  M.  R.  Co.,  179  IlL 
App.  533,  was  a  suit  by  witness  Alois  Schmidt,  who 
was  one  of  plaintiff's  bridge  gang,  to  recover  for  in- 
juries received  in  the  same  accident,  and  a  verdict  for 
plaintiff  in  that  action  was  reversed  by  this  court  as 
manifestly  against  the  weight  of  the  evidence.  This 
case  has  previously  been  before  this  court  on  appeal 
from  a  judgment  for  plaintiff,  which  was  reversed  for 
the  same  reason  as  in  the  Schmidt  case,  supra,  see  183 
HI.  App.  492. 

The  declaration  consisting  of  three  counts  which 
were  substantially  the  same,  charged  that  on  May  23, 
1910,  the  plaintiff,  at  the  special  request  of  defendant, 
and  while  in  its  employ,  was  taken  upon  a  motor  car 
operated  by  the  defendant  to  be  hauled  upon  defend- 
ant's railroad  from  his  place  of  work  at  a  bridge  near 
Madison  to  Edwardsville,  and  the  defendant,  by  its 
servant  Clarence  Bickle,  negligently  operated  said 
motor  car;  that  while  it  was  passing  along  said  rail- 
road near  a  bridge  or  trestle,  the  i^iotor  car  ran  against 
a  dog  upon  the  track  of  said  railroad  and  was  derailed, 
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whereby  the  plaintiff  was  thrown  upon  said  railroad 
track  and  injured. 

It  appeared  that  on  May  23,  1910,  the  plaintiff  was 
at  work  for  the  defendant  upon  a  bridge  near  Madison, 
acting  as  foreman  of  the  bridge  gang,  and  arranged 
with  Clarence  Bickle,  who  operated  a  motor  car  for  the 
defendant,  and  resided  at  Edwardsville,  to  come  with 
the  motor  car  at  the  close  of  the  day^s  work  and  haul 
the  plaintiff  and  his  bridge  gang  to  Edwardsville ;  that 
Bickle  at  the  appointed  time  came  to  the  bridge  and 
took  plaintiff  and  his  associates  upon  the  motor  car 
and  started  for  Edwardsville,  running  at  a  rate  of 
speed  variously  estimated  at  from  eighteen  to  twenty- 
five  miles  per  hour;  between  Edwardsville  and  Madi- 
son and  about  five  miles  north  of  Madison  its  rail- 
road crosses  a  bridge  or  trestle  over  Cahokia  Creek, 
and  as  the  motor  car  came  to  the  trestle  it  struck  a 
dog,  and  the  car  was  derailed  and  plaintiff  was  injured. 

It  also  appeared  that  the  dog  that  was  killed  by  this 
motor  c^r  belonged  to  a  man  by  the  name  of  Bowen, 
and  was  first  seen  at  the  side  of  the  track  and  some 
distance  from  this  trestle.  All  of  the  witnesses  seemed 
to  agree  that  the  dog  was  killed  upon  the  trestle,  and 
at  about  five  or  six  feet  from  the  end  of  the  trestle. 

Alois  Schmidt,  who  was  also  injured,  testified  that 
he  noticed  the  dog  jump  upon  the  track  about  one  hun- 
dred feet  away  from  the  trestle,  and  that  he  drew 
Bickle 's  attention  to  that  fact,  and  told  him :  *  *  Better 
stop  the  car  because  we  are  in  danger. '  *  Bickle  said : 
**  Watch  me  knock  that  dog,  etc.,*'  and  that  the  car  was 
then  running  about  thirty-five  miles  an  hour;  that  he 
felt  Bickle  raise  the  speed  of  the  car.  William  Schmidt 
testified  that  he  saw  the  dog  running  along  the  track 
and  said:  **Look  out  there  Mr.  Bickle  you  are  going 
to  hit  that  dog**  and  he  turned  around  and  said: 
**  'Watch  me  hit  this  dog,  etc.,*  and  just  then  the  dog 
ran  along  the  track,  I  guess  about  seventy  feet,  two 
rail  lengths;  the  dog  ran  along  the  side  of  the  track 

Vol.  CXCVI  8« 


562  Appellate  Courts  op  Illinois. 

Bandy  v.  Litchfield  ft  Madison  R.  Co.,  196  III  App.  560. 

and  I  cautioned  him  again  and  tamed  back  to  Mr. 
Bandy,  and  just  then  I  turned  to  look  around  and  I 
seen  the  dog  run  on  the  ties  of  the  bridge,  etc*'*;  and 
on  cross-examination  this  same  witness  said:  **.We 
were  two  hundred  yards  or  more  from  the  trestle 
when  he  (the  dog)  left  the  men.  He  went  a  pretty 
good  speed  towards  the  track  up  the  hill.  He  came  in 
a  gallop,  all  the  way  along  the  track.  He  was  about 
seventy  feet  or  more  from  the  trestle  when  he  came 
to  the  track;  then  our  car  was  about  thirty  feet  from 
him.  The  dog  was  not  more  than  ten  feet  away  from 
the  track  when  I  called  Mr.  Bickle^s  attention  to  it 
When  he  got  up  to  the  tracks,  he  just  galloped  right 
along  side  of  the  track  up  to  the  trestle,  when  he  made 
one  hop  on  the  trestle  and  started  in  a  kind  of  trot 
and  fell  between  the  ties  and  throwed  his  head  over 
the  rails.  When  the  dog  jumped  on  the  trestle  our 
car  was  about  eight  feet  from  him.  *  * 

Another  witness,  Barney  Bussel,  called  by  plain- 
tiff, testified  that  just  before  the  accident  the  dog 
was  on  the  side  of  the  track,  the  car  being  on  the  south 
side  of  Bowen  and  the  boys.  Witness  did  not  see  the 
dog  again  until  he  got  to  the  trestle.  Plaintiff  had 
no  recollection  of  seeing  the  dog.  Alois  Schmidt  was 
the  only  witness  who  saw  Jthe  dog  on  the  track  in  front 
of  the  car  before  reaching  the  trestle.  Schmidt  made 
a  statement  to  Dr.  Ferguson,  who  testified:  **0n  the 
evening  of  the  accident  Mr.  Alois  Schmidt  said  to  me 
at  that  time  and  place  that  some  men  there  on  the  side 
of  the  track  were  holding  the  dog,  and  that  the  dog 
got  away  from  them  and  jumped  under  the  car,  and 
nobody  could  avoid  striking  it, — or  a  statement  to  that 
effect.  He  also  said  at  that  time  that  the  dog  sptang 
out  from  where  these  men  were  and  jumped  under 
the  car  and  nobody  could  avoid  striking  it  He  also 
said  at  the  same  time  and  place  that  this  was  purely 
an  accident  and  that  Mr.  Bickle  was  not  to  blame  in 
any  way.**    The  doctor  further  states  that  on  the  next 
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morning  af  te^  the  accident  Alois  Schmidt  told  him  sub- 
stantially the  same  thing. 

Witness  Taylor,  for  defendant,  testified  that  he  first 
saw  the  dog  five  or  six  feet  from  the  trestle,  a^id  heard 
no  statement  by  Schmidt  to  Bickle  about  striking  the 
dog.  Bowen,  the  owner  of  the  dog  testified  that  a  sec- 
ond or  two  before  the  accident  the  dog  was  with  him 
at  a  distance  from  the  track  fixed  at  about  sixty  feet 
by  the  witnesses,  and  the  next  he  knew  the  car  was 
miming  over  the  dog.  Bqwen  was  substantially  cor- 
roborated by  two  witnesses.  Bickle  testified  as  fol- 
lows : 

**When  within  five  or  six  feet  of  the  trestle  I  saw 
the  dog  running  along  the  right-hand  side  of  the  track ; 
•he  was  bounding  up  on  top  of  the  trestle  just  in  front 
of  the  side  of  the  car.  I  had  not  seen  the  dog  before 
that.  When  I  first  saw  hiTn  I  think  he  was  running  as 
fast  as  he  could  run  in  a  northerly  direction ;  about  the 
first  bound  he  made  on  the  bridge  his  forefeet  went 
up  and  his  rear  parts  fell  over  the  rail  and  the  car 
struck  him.**  Witness  also  said  that  he  built  this  car 
out  of  an  old  automobile,  and  that  its  maximum  speed 
was  twenty-two  to  twenty-three  miles  per  hour,  and 
denied  that  the  Schmidts  said  to  him  to  look  out  that 
he  was  going  to  hit  the  dog,  or  anything  to  that  effect. 

Wabnooe,  Williamson  &  Bubboughs,  for  appellant 

C.  H.  Bubton,  for  appellee. 

Mb.  pBBsroiNG  Justice  MoBBms  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Masteb  and  servant,  §  697* — when  evidence  inaufflcient  to  suS" 
tain  verdict.  In  an 'action  to  recover  for  personal  injuries  sustained 
by  plaintiff  while  riding  on  a  railroad  motor  car  as  a  result  of  the 

•See  minoto  Notes  Dlffeti,  Vols.  XI  to  XV.  and  CnmuUUlTe  Quartorlj,  Mune 
toplo  and  Mctlon  number. 
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car  being  derailed  by  striking  a  dog,  where  the  evidence  tended  to 
show  that  the  dog  Jumped  suddenly  on  the  track  in  front  of  the 
car  and  was  struck  before  there  was  time  to  check  the  q;)eed  of 
the  car»  a  verdict  for  plaintift  held  manifestly  against  the  weis^t  of 
the  evidence. 

2.  Appeal  and  ebrob,  §  1802* — when  judgment  reverted  Meeomi 
time  because  against  weight  of  evidence,  not  remanded.  In  an  ac- 
tion to  recover  for  personal  injuries,  where  a  previous  Judgment 
for  plaintiff  has  been  reversed  by  the  Appellate  Cowrt  as  manifestly 
against  the  weight  of  the  evidence,  and  where  in  another  action 
growing  out  of  the  same  accident  a  Judgment  for  plaintiff  has  been 
reversed  for  the  same  reason,  a  Judgment  for  plaintiff  in  a  second 
trial,  when  reversed  for  a  similar  reason,  will  not  be  remanded. 


Helrsch  &  Mlcotto^  Appellees,  t.  Lorimer  &  Gallagher 
Company  and  0.  T.  Dunlap  Company,  Appellants. 

(Not  to  be  reported  in  fnlL) 

Appeal  from  the  City  Court  of  East  St  Louis;  the  Hon.  W.  M. 
Vandeventeb,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Reversed  and  remanded.    Opinion  filed  July  21, 1915. 

Statement  of  the  Case. 

Action  of  assumpsit  by  Heirsch  &  Micotto,  plaintiffs, 
against  the  Lorimer  &  Gallagher  Company  and  the  0. 
T.  Dunlap  Company,  defendants,  in  the  City  Court 
of  East  St.  Louis,  to  recover  on  a  contract.  From  a 
judgment  for  plaintiffs  for  $1,558.61,  defendants  ap- 
peal. 

The  declaration  was  in  one  count,  declaring  specially 
on  the  following  contract :  *  *  It  is  stipulated  and  agreed 
by  and  between  the  parties  hereto  that  a  mutual  settle- 
ment of  their  accounts  has  been  this  day  arrived  at, 
and  that  there  is  due  the  plaintiffs  on  an  account  stated 
from  the  defendants  by  way  of  compromise  and  settle- 

*8m  niinoto  Notes  Digest,  Vols.  XI  to  XV.  and  CmnolMlTe  Quarterly,  mm 
topic  and  Motion  number.  « 
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ment,  the  sum  of  two  thousand  two  hundred  and  forty- 
four  dollars  and  sixty-one  cents  ($2,244.61),  subject  to 
the  final  acceptance  of  the  work  done  by  the  plaintiffs 
under  their  contract  with  the  O.  T.  Dunlap  Company 
in  building  the  sewer  on  St.  Clair  Avenue,  East  St. 
Louis,  HI.,  and  in  consideration  of  the  mutual  settle- 
ment made  as  hereinbefore  stated  the  defendants 
agree  to  pay  to  the  plaintiffs  within  the  next  few  days 
the  sum  of  six  hundred  and  eighty-six  dollars  ($686.00) 
cash  and  to  pay  the  balance  of  fifteen  hundred  and  fifty- 
eight  dollars  and'  sixty-one  cents  ($1,558.61)  inunedi- 
ately  upon  acceptance  of  such  work  done  by  the  plain- 
tiffs by  the  City  of  East  St.  Louis,  and  to  exercise  due 
diligence  in  an  effort  to  have  the  final  confirmation  and 
approval  of  the  work  on  the  outlet  sewer,  including  the 
portion  done  by  the  plaintiffs,  confirmed  and  accepted 
by  the  City  of  East  St.  Louis,  111.'' 

Defendants  pleaded  the  general  issue,  and  it  was 
agreed  that  evidence  admissible  under  any  proper 
special  plea  might  be  introduced  under  the  general  is- 
sue. The  case  was  tried  by  the  court  without  a  jury. 
The  main  question  at  issue  was  the  construction  of 
the  contract. 

The  court  gave  the  following  instructions  for  defend- 
ant: 

2.  **That  it  is  competent  to  show  on  the  trial  of 
this  case  that  the  city  authorities  refused  to  accept  the 
work  done  by  the  plaintiffs  until  after  the  defendants 
had  expended  a  certain  sum  of  money  in  doing  the 
work  required  of  the  plaintiffs  under  their  contract 
with  the  defendants  and  required  by  the  contract  and 
the  ordinance  therein  referred  to,  under'  which  the  de- 
fendants were  doing  the  work  for  the  City  of  East  St. 
Louis,  and  that  whatever  sum  was  necessarily  expended 
by  the  defendants  in  doing  any  work  originally  required 
of  the  plaintiffs  under  their  contract  with  the  defend- 
ants before  the  City  of  East  St.  Louis  could  accept  the 
same,  may  be  set  off  as  credit  in  favor  of  the  defend- 
ants against  the  amount  of  the  plaintiffs'  demand." 
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3.  *  *  The  Court  holds  as  a  matter  of  law  that  if  after 
the  making  of  the  agreement  sued  on  in  this  case,  the 
defendants  were  compelled  to  incur  expense  or  expend 
money  in  finishing,  completing,  repairing  and  cleaning 
up,  or  in  the  doing  of  any  other  work  originally  re- 
quired of  the  plaintiffs  under  their  contract  with  the 
defendants  before  the  City  of  East  St.  Louis  would  ac- 
cept the  work  in  its  entirety  done  by  the  plaintiffs,  then 
the  defendants  would  be  entitled  to  set  off  against  the 
plaintiffs'  demand  in  this  case  whatever  sum  the  evi- 
dence shows  was  necessarily  expended  by  the  defend- 
ants in  completing,  finishing,  repairing  or  cleaning  up 
such  work  in  order  to  have  the  same  accepted  by  the 
City  of  East  St.  Louis.'' 

4.  *'The  Court  holds  as  a  matter  of  law  that  it  is 
competent  for  the  defendants  in  this  case  to  offer  oral 
testimony  to  show  that  the  work  done  by  the  plaintiffs 
under  their  contract  with  the  O.  T.  Dunlap  Company 
was  never  accepted  by  the  City  of  East  St.  Louis  in 
the  condition  in  which  it  was  on  the  25th  day  of  Janu- 
ary, 1912,  the  date  of  the  agreement  herein  sued  on, 
and  the  defendants  may  recoup  in  this  action  whatever 
sum  it  necessarily  expended  in  the  completion,  repair 
or  finishing  of  the  work  which  the  plaintiffs  undertook 
to  do  under  their  contract  with  the  O.  T.  Dunlap  Com- 
pany, if  the  proof  further  shows  that  the  defendants 
requested  them  to  complete,  repair  or  finish  said  work 
after  the  making  of  the  agreement  on  the  25th  day  of 
January,  1912,  and  the  plaintiffs  failed  to  do  so." 

Dan  McGlynn,  for  appellants. 

D.  E.  Keefe,  for  appellees. 

Mr.  Presiding  Justice  McBride  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  CoNTBAGTS,  §  177* — What  is  primary  object  in  conftruotian  cf. 
In  construing  a  contract,  the  primary  object  is  to  discover  and 
give  effect  to  the  intention  of  the  parties,  so  that  perform^ce  maj 
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be  enforced  according  to  the  sense  in  which  parties  matoally  and6r^ 
stood  the  contract  when  made. 

2.  Contracts,  S  177* — what  effect  given  to  clear  intetit  of  partiei 
in  construction  of.  In  construing  .a  contract,  greater  regard  should 
be  had  to  the  clear  intent  of  the  parties  than  to  any  particular 
words  used  to  express  such  intention. 

3.  Contracts,  S  183* — when  evidence  of  circumstances  leading  to 
execution  of  contract  admissible  to  aid  in  construction  of.  Where 
a  contract  does  not  state  on  its  face  sufficient  facts  to  enable  the 
court  to  determine  its  true  intent,  and  the  terms  of  such  contract 
are  uncertain,  evidence  is  competent  of  the  circumstichces  leading  to 
the  etecution  of  such  contract,  not  as  changing  or  modifying  it;  but 
to  enable  the  court  to  place  itself  as  nearly  as  possible  in  the  posi- 
tion of  the  parties  when  such  contract  was  made  so  as  to  understand 
the  language  used  in  the  sense  intended  by  the  parties,  and  thereby 
arrive  at  its  true  intent,  and  to  enforce  the  contract  accordingly. 

4.  Contracts,  8  183* — when  contract  sufficiently  uncertain  to 
authorize  admission  of  evidence  of  circumstances  surrounding  makf' 

I  ing  of  contract.  In  an  action  of  assumpsit  on  a  written  contract  by 
which  defendants  promised  to  pay  a  sum  of  money  to  plaintiffs, 
"subject  to  the  final  acceptance  of  the  work  done  by  the  plaintiffs 
under  their  contract  with  O.  T.  Dunlap  Company  in  building  the 
Sewer  on  St  Clair  Avenue,  etc.,"  contract  held  sufficiently  uncertain 
In  its  terms  to  render  competent  evidence  of  the  facts  and  circum- 
stances surrounding  the  making  of  the  contract,  in  aid  of  its  con- 
struction. 

5.  CbNTRACTS,  S  294* — when  securing  approval  of  worlc  ty  dty 
condition  precedent  to  action  by  subcontractor  against  contractor. 
Where  contractors  agreed  to  pay  subcontractors  for  work  done  on  a 
city  sewer  contract,  "subject  to  final  acceptance  of  the  work,"  and 
the  contractors'  agreement  with  the  city  required  that  the  work  be 
done  to  the  satisfaction  of  the  Board  of  Local  Improvements,  and 
the  contractors,  upon  failure  of  the  subcontractors  to  secure  ap- 
proval of  the  work  from  the  board,  made  the  proper  corrections  and 
secured  approval  of  the  work,  held  that  approval  by  the  city  of  the 
work  done  by  the  subcontractor  was  a  condition  precedent  to  a 
recovery  in  an  action  of  assumpsit  on  the  agreement 

6.  Contracts,  S  171* — when  whole  instrument  considered  in  con* 
struing.  In  construing  contracts  the  whole  instrument  must  be 
considered,  and  such  construction  given  as  to  give  force  and  mean- 
ing to  every  part  of  it,  if  possible. 

7.  Seivofp  and  recoupment,  §  18* —  when  contractor  may  recoup 
expense  of  correcting  defects  in  action  by  contractor.  In  an  action 
to  recover  on  a  contract  whereby  defendants  agreed  to  pay  plain- 
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tiffs  a  sum  of  money  on  the  acceptance  by  a  city  of  certain  work 
done  by  plaintiffs  in  pursuance  of  a  subcontract  with  defendants, 
who  had  a  contract  with  such  city  for  the  work,  and  where  it  ap- 
peared that  such  city  refused  to  accept  the  work  as  done  by  plain- 
tiffs and  only  accepted  it  when  defects  in  plaintiffs'  work  had  been 
corrected  by  defendants,  the  refusal  of  the  trial  court  to  permit 
defendants  to  set-off  or  recoup  against  plaintiffs'  claim  the  expense 
of  correcting  such  defects,  held  erroneous,  such  payments  being 
in  such  case  money  laid  out  and  expended  for  plaintifto'  benefit 

8.  Ck)NTBACT8,  §  Z9Z*-Ti€hen  instruction  as  to  admisHbUUif  of 
evidence  to  ahoto  nonacceptance  of  work  and  right  of  setoff  proper. 
In  an  action  by  subcontractors  against  contractors  on  a  compromise 
agreement  for  the  payment  of  a  sum  in  settlement  for  work  per- 
formed on  a  city  sewer  contract  conditioned  upon  acceptance  ci 
the  work  performed  by  the  city,  an  instruction  that  it  was  com- 
petent to  show  that  the  city  refused  to  accept  the  work  done  by 
plaintiffs  until  defendants  had  expended  a  certain  sum  in  doing  the 
work  as  required  by  the  agreement,  and  that  defendants  mi£^t  s^ 
off  such  sums  necessarily  expended,  held  proper. 

9.  CoNTBACTS,  S  393* — when  instruction  as  to  right  of  set-olf 
proper.  In  an  action  by  subcontractors  against  contractors  on  a 
compromise  agreement  for  the  payment  of  a  certain  sum  in  settle- 
ment of  work  performed  on  a  city  sewer  contract  conditioned  upon 
acceptance  of  the  work  performed  by  the  city,  an  instruction  that  if 
the  contractor  was  compelled  to  incur  expense  in  completing  the 
work  originally  required  of  the  plaintiffs  before  the  work  would 
be  accepted  by  the  city  then  the  defendants  were  entitled  to  set  off 
such  expenses  as  had  been  necessarily  incurred,  held  proper. 

10.  Contracts,  S  393* — when  instruction  as  to  admissiMlity  of 
parol  evidence  to  show  nonacceptance  of  work,  and  as  to  right  of 
set-off  proper.  In  an  action  by  subcontractors  against  contractors 
on  an  agreement  to  pay  a  certain  sum  in  settlement  for  work  per* 
formed  on  a  city  sewer  contract  and  conditioned  upon  the  accept- 
ance of  the  work  performed  by  the  city  officials,  an  instruction  th^ 
it  was  competent  for  defendants  to  offer  oral  testimony  to  show 
that  the  work  done  by  plaintlfts  had  never  been  accepted  by  the 
city  in  the  condition  it  was  in  on  the  date  that  the  agreement  sued 
on  was  made,  and  that  defendants  might  recoup  necessary  expense 
in  completion  of  the  work  upon  proof  that  plaintifts,  upon  request 
to  complete  the  work  after  date  of  the  agreement,  failed  to  do  so. 

*8m  lUlnoto  NotM  Digest,  Vols.  XI  to  XV,  aod  CnmiilAllve  Qoftrtorij,  mmi 
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Conant  v.  Watts,  196  IlL  App.  669. 


Eli  Conant,  Plaintiff  In  Error,  t.  Lloyd  Watts,  Defend- 
ant in  Error. 

(Not  to  be  reported  in  fall.) 

Error  to  the  County  Ck)urt  of  Marlon  county  the  Hon.  C.  B.  Jen- 
JONOB,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Reversed  and  remanded  with  directions.  Opinion  filed  Sep- 
tember 1, 1915. 

Statement  of  the  Case. 

Action  by  Lloyd  Watts,  plaintiff ,  against  Eli  Conant, 
defendant,  in  the  County  Court  of  Marion  county,  to 
recover  eight  dollars  claimed  by  plaintiff  to  be  due  him 
from  defendant.  A  trial  before  a  justice  of  the  peace 
resulted  in  a  verdict  by  the  jury  for  defendant.  The 
justice 's  docket  did  not  show  that  he  entered  judgment 
on  this  verdict.  On  appeal  to  the  County  Court  after 
denying  a  motion  to  dismiss  the  appeal,  the  court  ren- 
dered judgment  for  plaintiff.  To  reverse  a  judgment 
for  plaintiff  for  eight  dollars,  defendant  prosecutes 
this  writ  of  error. 

Eabl  C.  Hugoins,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  Pbesiding  Justice  McBbide  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Justices  of  thb  peace,  S  1^2* — v>hen  appeal  cannot  he  prose- 
cuted. No  appeal  can  be  prosecuted  from  the  verdict  of  a  lury 
before  a  ludtice  of  the  peace  mitll  the  Justice  has  rendered  Judg- 
ment on  such  verdict  as  required  by  Hurd's  Rev.  St,  ch.  79,  sec. 
89  (J.  6  A.  If  6900). 

2.  Justices  of  the  peace,  §  162* — when  no  jurisdiction  on  appeai 
because  no  judgment  entered,  A  court  to  which  an  appeal  is  prose- 
cuted from  the  verdict  of  a  Jury  before  a  Justice  of  the  peace  ao* 
quires  no  Jurisdiction  of  the  cause  appealed  where  it  does  not 
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appear  that  the  Justice  rendered  a  judgment  on  such  yerdlct 
required  by  Kurd's  Rev.  St.,  ch.  79,  sec.  39  (J.  ft  A.  If  6900). 

3.  Justices  op  thb  peace,  |  170* — y)hen  right  to  appeal  exists. 
The  authority  for  appeals  from  lustices  of  the  peace  is  purdy 
statutory,  and  such  appeals  can  be  taken  only  in  the  manner  pro- 
Tided  by  the  statute. 

4.  Justices  op  the  peace,  I  171* — when  statute  confers  no  right 
of  appeal  from  mere  verdict.  Hurd's  Rev.  St,  ch.  79,  sec.  115  (J.  ft 
A.  f  6976),  provides  only  for  appeals  from  the  Judgments  of  JiDi- 
tices  of  the  peace,  and  not  for  appeals  from  the  verdictp  of  Inries 
in  actions  tried  before  such  Justices. 

5.  Justices  op  the  peace,  S  106* — what  are  requisites  of  judg- 
ment Under  Hurd's  Rev.  SC  ch.  79,  sec.  39  (J.  ft  A.  If  6900),  pro- 
viding for  the  rendering  of  Judgments  by  Justices  of  the  peace,  no 
formal  words  are  required  in  entering  such  a  Judgment,  but  a  Judg- 
ment of  some  kind  must  be  entered. 

6.  Justices  op  the  peace,  §  212* — when  appeal  $hould  he  dl*- 
misied.  On  appeal  from  a  Justice  of  the  peace  where  it  did  not  ap- 
pear that  the  Justice  entered  a  Judgment  on  the  verdict  of  a  Jury 
in  the  action  where  an  appeal  was  sought  to  be  prosecuted,  the 
denial  of  a  motion  to  dismiss  the  appeal  held  erroneous. 

7.  Justices  op  the  peace,  §  162* — when  court  on  appeal  no 
jurisdiction  to  enter  judgment.  In  an  action  tried  in  the  County 
Court  on  appeal  from  a  Justice  of  the  peace  where  it  did  not  appear 
that  the  Justice  entered  a  Judgment  in  the  action  in  which  the 
appeal  was  allowed,  a  Judgment  for  plaintiff  held  erroneous,  the 
court  having  in  such  case  no  Jurisdiction  to  enter  such  Judgment. 
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Sallie  O.  Owens^  Appellant^  t.  Commonwealth  Trust 
Company  and  William  6.  Hnme^  Appellees. 

(Not  to  be  reported  in  tnil.) 

Appeal  from  the  Circuit  Court  of  Marion  county;  the  Hon.  Albxbt 
M.  Robe,  Judge,  presiding.  Heard  in  this  court  at  the  October  tdrm, 
1914.  Affirmed.  Opinion  filed  September  1,  1916.  Certiorari  denied 
by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Bill  by  Sallie  G.  Owens,  complainant,  against  the 
Commonwealth  Trust  Company  and  William  G.  Hume, 
defendants,  in  the  Circuit  Court  of  Marion  county,  to 
redeem  lands  from  a  foreclosure  sale.  The  cause  was 
before  this  court  on  a  prior  appeal  in  Owens  v.  Com- 
monwealth Trust  Co.,  183  111.  App.  605,  wherein  is  to 
be  found  a  full  statement  of  the  case.  The  lands 
sought  to  be  redeemed  were  sold  by  a  master  in  chan- 
cery on  July  1, 1911,  under  foreclosure  of  a  mortgage. 
June  29,  1912,  defendant  Conunonwealth  Trust  Com- 
pany refused  complainant's  tender  of  the  amount  due, 
and  a  decree  dismissing  the  bill  was  reversed  on  the 
ground  that  the  tender  made  preserved  the  right  to 
redeem. 

Upon  the  remanding  of  the  cause  one  W.  H.  Owens 
was  permitted  to  appear  and  answer  herein,  claiming 
that  the  Commonwealth  Trust  Company  held  this 
certificate  as  security  and  that  it  was  owned  by  him 
subject  to  the  interests  of  the  company,  and  by  which 
answer  it  was  sought  to  fix  the  interests  of  himself  and 
the  company  in  this  fund  when  redemption  should  be 
made.  Complainant  by  motion  sought  to  set  aside  the 
order  permitting  Hume  to  become  a  party  defendant, 
and  to  answer,  which  was  denied,  and  the  cause  was 
heard  upon  the  bill,  answers  and  the  evidence,  and  a 
decree  rendered  granting  complainants  four  months  in 
which  to  redeem,  upon  payment  to  the  master,  or  per- 
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sons  interested,  of  the  amount  for  which  the  property 
was  sold  at  the  foreclosure  sale,  together  with  legal 
interest  from  Jnne  29, 1912,  the  time  tender  was  made, 
and  with  the  amount  paid  out  for  taxes,  with  legal  in- 
terest. The  decree  was  rendered  on  February  25, 1914, 
and  it  is  from  this  decree  that  she  prosecutes  this  ap- 
peal.   From  the  decree,  complainant  appeals. 

Sallib  G.  Owens,  pro  se. 

« 

Chables  Campbell  and  Kaot  &  Vandebvort,  for  ap- 
pellees. 

Mb.  Pbesiding  Justice  McBbide  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  MoBTOAGEB,  §  726* — When  right  to  redeem  hegini.  In  a  blU  to 
redeem  land  from  a  sale  under  foreclosure  of  a  mortgage*  where 
thcr  decree  grrants  the  right  to  redeem  on  certain  conditions  within 
four  months  of  a  specified  date,  it  is  immaterial  whether  the  decree 
was  actually  entered  on  such  date,  as  shown  by  the  record,  or  at  a 
later  date  as  claimed  by  complainant,  since  the  right  to  redeem  is 
fixed  as  from  such  specified  date. 

2.  Mortgages,  S  725* — when  time  for  redemption  dttowed  hp  de- 
cree  not  shortened.  In  a  bill  to  redeem  land  from  a  sale  under 
foreclosure  of  a  mortgage,  where  a  former  decree  dismissing  the 
bill  was  reversed  on  appeal  on  the  ground  that  complainant  had 
preserved  her  rights  to  redeem  by  making  a  valid  tender  of  the 
amount  due  within  the  time  for  redemption,  which  tender  was 
refused  by  defendant,  such  tender  being  made  June  29,  1912,  a 
decree  entered,  after  hearing  on  remand,  granting  complainant 
leave  to  redeem  on  certain  conditions  within  four  months  from 
February  25,  1914,  held  that  the  fact  that  the  right  to  redeem  was 
fixed  from  such  date  and  not  from  the  date  of  entering  the  decree^ 
two  months  later,  did  not  operate  to  shorten  the  time  for  redemp- 
tion allowed  by  the  decree,  the  extension  of  time  for  redemption 
being  liberaL 

3.  Tekdeb,  S  14* — when  presumed  maker  of  tender  able  to  poy 
amount  at  time  of  hearing.  Since  a*  tender  must  be  kept  good  to 
reap  the  benefits  thereof,  a  decree  granting  relief  on  the  basis  of 
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rights  preserved  by  such  tender  involves  the  presumption  that  the 
maker  of  the  tender  was  able  to  pay  the  amount  of  such  tender  at 
the  time  of  the  hearing,  as  a  result  of  which  the  decree  was  en- 
tered. 

4.  Mortgages,  §  709* — when  decree  does  not  require  payment  of 
excessive  amount  to  redeem  property.  In  a  bill  to  redeem  land 
from  a  sale  under  foreclosure  of  a  mortgage,  where  a  previous 
decree  dismissing  the  bill  had  been  reversed  on  the  ground  that  a 
valid  tender  had  been  made  preserving  the  right  of  redemption,  a 
decree,  after  hearing  on  remand,  granting  complainant  the  right  to 
redeem  within  a  named  time  on  pajrment  of  the  amount  for  which 
the  property  was  sold,  without  interest  from  the  date  of  tender  to  the 
date  of  hearing,  together  with  the  taxes  paid  by  defendant  on  the 
property  sought  to  be  redeemed  between  the  time  of  sale  and 
the  date  of  the  hearing,  held  not  to  require  complainant'  to  pay  an 
excessive  amount  as  a  condition  of  the  redemption  allowed. 

B.  Mortgages,  §  710* — when  party  buying  at  foreclosure  sale  en- 
titled  to  reimbursement  for  taxes  paid  upon  redemption.  It  is  Just 
and  equitable  that  one  buying  property  at  a  foreclosure  sale  should 
In  case  of  a  redemption  under  an  order  of  court  be  reimbursed  for 
the  amounts  paid  out  for  taxes  in  order  to  protect  the  title  of  the 
property  bought 

6.  Mortgages,  S  715* — when  claimant  of  redemption  fund  prop- 
erly allowed  to  appear  and  answer  hill  to  redeem.  In  a  bill  to 
redeem  land  from  a  sale  under  foreclosure  of  a  mortgage,  no  error 
la  committed  of  which  complainant  can  complain  where  one  not  a 
party  to  the  bill  is  permitted  to  appear  and  answer  in  order  to 
determine  the  rights,  as  between  himself  and  defendant,  to  the 
amounts  to  be  paid  as  a  condition  of  the  redemption  sought,  it 
appearing  that  no  complaint  was  made  as  to  the  distribution  of  the 
redemption  fund  between  the  claimants,  and  that  the  amount  to 
be  paid  by  complainant  as  a  condition  of  redemption  was  not  af- 
fected by  the  action  of  the  court  in  permitting  such  appearance  and 
answer. 
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Henry  Togler^  Appellee,  t.  Chicago  &  Carterrllle  Coal 

Company,  Appellant. 

1.  Waters  and  wateb  coubses,  §  29* — when  evidence  9u^ltcient  fo 
prove  claim  of  ownership  of  land.  In  an  action  to  recover  for  in- 
jury to  land,  due  to  overflow  a  devise  to  plaintiff  of  the  fee  of  the 
land  in  question  is  sufficient  prima  facie  to  prove  that  testator 
claimed  to  own  the  land,  it  being  not  necessary  to  prove  such  a 
claim  by  words. 

2.  Watebs  and  wateb  courses,  S  27* — when  person  in  possession 
sutflcient  title  to  maintain  action  for  damages  for  overflow.  In  an 
action  to  recover  for  injury  to  land,  due  to  overflow,  the  possession 
of  plaintiff  under  a  devise  of  the  fee  of  such  land  by  the  will  of 
plaintiff's  father  is  sufficient  proof  of  ownership  thereof  to  noaln- 
tain  the  action  against  one  showing  no  title. 

3.  Ejectment,  §  8* — when  prior  possession  under  claim  of  Utte 
in  fee  sufficient  to  maintain  action.  Although  strictness  in  the 
proof  of  title  is  required  in  actions  of  ejectment,  proof  of  prior 
possession  by  plaintiff  claiming  title  in  fee  is  prima  facie  evidence 
of  title  and  seizin,  and  will  enable  plaintiff  to  maintain  Such  an 
action  unless  defendant  shows  a  better  title. 

4.  Deeds,  S  194* — when  parol  evidence  admissible  to  show  thai 
deed  is  release  of  mortgage.  In  an  action  to  recover  for  an  injury 
to  land,  due  to  overflow,  where,  in  order  to  deny  title  in  plaintiff, 
defendant  offered  evidence  of  a  conveyance  to  plaintiff  of  only  part 
of  such  land,  held  proper  for  plaintiff  to  show  that  the  conveyance 
in  question  was  really  a  release  of  a  mortgage,  plaintiff  having 
borrowed  money  from  the  grantor  named  in  such  conveyance  and 
given  a  deed  to  the  land  therein  conveyed  in  lieu  of  a  mortgage. 

6.  Waters  and  water  courses,  §  29* — when  evidence  sufficient  to 
prove  title  to  land.  In  an  action  to  recover  for  injury  to  land,  due 
to  overflow,  where  plaintiff  was  in  possession  under  a  devise  of  the 
fee  of  such  land  under  the  will  of  his  father  who  claimed  title, 
and  where  there  was  no  evidence  of  a  better  title  in  any  other 
person,  evidence  held  sufficient  prima  facie  to  prove  title  in  plaintiff. 

6.  Waters  and  water  courses,  §  30* — when  question  for  jury 
whether  overflow  due  to  obstruction  of  sloughs.  In  an  action  to 
recover  for  injury  to  land  alleged  to  be  due  to  the  act  of  defend- 
ant in  obstructing  certain  sloughs  with  debris  so  as  to  prevent 
water  from  draining  off  plaintiff's  land  by  means  of  such  sloughs 
and  to  cause  it  to  be  backed  up  on  such  land,  where  the  evidence 
was  conflicting  as  to  whether  the  obstruction  was  caused  by  the 
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cfmstruction  of  a  railroad  in  the  vicinity  but  where  there  was  evi- 
dence in  some  degree  tending  to  show  that  the  overflow  was  the 
result  of  defendant's  act,  held  that  the  question  whether  the  over^ 
flow  was  the  result  of  defendant's  act  was  for  the  Jury. 

7.  Watebs  and  wateb  coubses,  §  29* — xohen  evidence  Bufflcient  to 
9UStain  finding  that  overfioto  caused  hy  obstruction  of  slough. 
In  an  action  to  recover  for  injury  to  land  alleged  to  be  due  to  the 
act  of  defendant  in  obstructing  certain  sloughs  with  debris  so  as 
to  prevent  water  from  draining  oft  plaintiffs  land  by  means  of  such 
sloughs  and  to  cause  it  to  be  backed  up  on  such  land,  where  the 
evidence  was  conflicting  as  to  whether  such  obstruction  was  caused 
by  the  construction  of  a  railroad  in  the  vicinity,  but  where  there 
was  evidence  tending  to  show  that  the  obstruction  was  caused  by 
defendant's  deposits  of  debris,  causing  an  overflow  of  water  on 
plaintiffs  land,  a  verdict  flnding  that  such  overflow  was  the  result 
of  the  act  of  defendant  held  not  manifestly  against  the  weight  of 
the  evidence. 

8.  Appeal  and  ebbob,  S  1413* — when  verdict  will  not  be  disturbed. 
In  an  action  to  recover  for  injury  to  land  alleged  to  be  the  result 
of  defendant's  act  in  obstructing,  drainage  so  that  water  was 
caused  to  be  backed  up  on  plaintiffs  land,  a  verdict  for  plaintiff 
will  not  be  disturbed  where  in  a  former  trial  of  the  action  on 
substantially  similar  evidence  the  Jury  returned  a  similar  verdict 

9.  Watebs  and  wateb  coubsbs,  8  27* — when  tenant  may  sue  for 
injury  to  crops.  In  case  of  damage  to  land  by  overflow,  a  tenant 
in  possession  thereof  may  recover  for  crops  raised  thereon  by  such 
tenant  alone. 

10.  Watebs  and  wateb  coubses,  I  32* — what  is  measure  of  damr 
ages  for  injury  to  land  in  favor  of  landlord.  In  an  action  by  a 
landlord  to  recover  for  injury  to  land  in  the  possession  of  a  tenant, 
due  to  overflow,  among  the  proper  elements  of  damages  in  sUch 
action  are  the  value  of  any  crops  raised  by  him,  depreciation  in 
the  rental  value  of  the  land  or  of  its  value  as  a  home,  in  so  far 
as  caused  by  defendant's  wrongful  act 

11.  Watebs  and  wateb  coubses,  S  31* — when  instruction  on  meas- 
ure of  damages  for  injury  to  land  due  to  overflow  proper.  In  an 
action  to  recover  for  injury  to  the  value  of  land  due  to  overflow, 
part  of  which  was  in  the  possession  of  a  tenant,  and  on  which  both 
landlord  and  tenant  had  planted  crops,  and  where  an  instruction 
was  given  that  in  assessing  damages  the  Jury  should  consider  the 
rental  value  of  the  land  and  the  discomfort  and  deprivation  of  the 
health,  use  and  comfort  of  plaintiffs  home,  caused  by  defendant's 
wrongful  act,  held  that  there  was  no  reason  for  supposing  that  the 
Jury  assessed  as  an  element  of  plaintiff's  damages  the  value  of  any 
crops  planted  by  the  tenant. 
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12.  Waters  and  water  courses,  §  29* — when  evidence  admiitible 
to  ahow  productiveness  of  soil  in  action  for  injury  to  land  due  to 
overflow.  In  an  action  to  recover  for  injury  to  land  by  reason 
of  an  overflow  of  water  thereon  caused  by  defendant's  wrongful 
act»  evidence  Is  competent  of  the  opinion  of  witnesses  as  to  what 
the  land  in  question  would  have  produced  under  a  reasonable  state 
of  cultivation,  its  capacity,  etc.,  not  as  the  measure  of  plaintifTs 
damages,  but  as  tending  to  show  the  productiveness  of  the  soO 
under  reasonable  conditions. 

13.  Waters  and  water  coxtrses,  I  32* — what  damages  reeovenMt 
hy  occupant  of  land  for  injury  due  to  overflow.  In  an  action  by 
the  occupant  of  land  to  recover  for  injury  thereto  as  a  result  of  an 
overflow  of  water  thereon  caused  by  the  wrongful  act  of  defendant, 
plaintiff  is  entitled  to  recover  for  personal  annoyance  and  for  being 
deprived  of  the  comforts  and  use  of  his  home,  as  far  as  caused  by 
the  nuisance  complained  of. 

14.  Damages,  %  191*— uj^en  amount  to  he  awarded  question  for 
jury.  Where  the  Jury  are  properly  instructed  as  to  the  assessment 
of  damages,  the  amount  to  be  assessed  is  a  question  for  the  Jury 
to  be  determined  by  the  exercise  of  their  best  Judgment  under  all 
the  evidence. 

15.  Appeal  and  error,  %  1647* — when  giving  of  instruction  assum- 
ing ownership  of  land  in  plaintiff  not  reversible  error.  In  an  action 
to  recover  for  injury  to  land,  due  to  overflow,  it  is  not  reversible 
error  to  give  an  instruction  assuming  that  plaintiff  is  the  owner 
of  the  land  injured  where  there  is  no  evidence  in  the  record  con- 
tradicting plaintiff's  title. 

16.  Waters  and  water  courses,  I  31* — when  question  of  tenancy 
need  not  be  considered  in  instructions.  In  an  action  to  recover  for 
injury  to  land,  a  part  of  which  is  in  the  possession  of  a  tenant, 
but  where  there  is  no  evidence  that  such  tenant  is  in  possession  of 
all  the  land  in  question,  there  is  no  occasion  for  discussing  the 
question  of  tenancy  in  instructions. 

17.  Waters  and  water  courses,  §  31* — when  instruction  limiting 
recovery  of  damages  for  injury  due  to  overflow  to  rental  vatue  of 
land  covered  by  water  properly  refused.  In  an  action  to  recover  for 
injury  to  land  by  reason  of  an  overflow  of  water  thereon  due  to 
defendant's  wrongful  act,  an  instruction  limiting  the  recovery 
in  the  action  to  the  rental  value  of  the  lands  actually  covered 
by  the  overflow,  held  properly  refused  where  the  count  on  which 
the  instruction  was  based  also  alleged  that  by  reason  of  the  over- 
flow large  quantities  of  water  remained  on  the  land,  rendering 
such  land  and  premises  incommodious,  unhealthy  and  unfit  for 
agricultural  purposes. 
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18.  BviDENCK,  §  366* — when  question  improper  as  calling  for  con- 
elusion.  In  an  action  to  recover  for  Injury  to  land  as  a  result  of 
an  oyerflow  of  water  thereon  alleged  to  be  due  to  defendant's  wrong- 
ful act,  a  witness  was  asked,  what  in  his  Judgment  was  the  "reason 
for  this  water  backing  up  on  Henry  Vogler's  land."  The  witness 
answered:  "This  refuse  that  comes  from  the  water  has  filled  up 
this  slash;  the  water  can't  get  away  and  backs  it  up  over  the  farm 
is  all."  Held  no  error  in  permitting  the  witness  to  answer,  although 
the  question  was  objectionable  as  giving  witness  an  opportunity 
to  give  a  conclusion  or  an  opinion,  since  the  answer  stated  a  fact, 
and  though  objectionable  as  to  its  latter  part,  it  was  not  open  to  thd 
objection  made. 

19.  Waters  and  water  courses,  §  32* — when  damages  for  injury 
to  land  due  to  overflow  nxit  excessive.  In  an  action  to  recover  for 
injuries  to  land  as  a  result  of  an  overflow  of  water  thereon  due  to 
defendant's  wrongful  act,  where  it  appeared  that  the  water  dis- 
charged was  of  a  deleterious  character,  and  rendered  plaintifTs 
home  noisome,  uncomfortable  and  inconvenient,  and  where  there 
was  evidence  of  a  depreciation  in  the  rental  value  of  such  land  due 
to  defendant's  act,  a  verdict  for  plaintiff  for  |650  held  not  so 
excessive  as  to  warrant  a  reversal. 

Appeal  from  the  Circuit  Court  of  Williamson  county;  the  Hon. 
A.  W.  Lewis,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  September  1*  1916. 

W.  A.  ScHWABTz,  HosEA  V.  Febbell  and  Denisok  & 
Spilleb,  for  appellant. 

Neely,  Gallimore,  Cook  &  Potteb,  for  appellee. 

Mb.  Pbesidikq  Justice  McBbide  delivered  the  opin- 
ion of  the  court. 

The  appellee  recovered  a  judgment  against  appel- 
lant for  $650,  which  it  is  sought  to  reverse  by  this  ap- 
peal. This  case  has  been  tried  twice  in  the  Circuit 
Court  and  was  in  this  court  at  the  March  Term,  1913, 
and  is  reported  in  the  case  of  Vogler  v.  Chicago  <&  C. 
Coal  Co.,  180  111.  App.  51.  At  the  former  trial  a  ver- 
dict and  judgment  was  obtained  for  $1,500,  which  was 
reversed  by  this  court  because  in  that  case  damages 
were  claimed  and,  as  we  thought,  a  verdict  rendered 
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for  a  permanent  injury  to  the  land,  when  the  appellee 
was  entitled  only  to  recover  the  rental  value  and  such 
other  damages  as  injured  the  premises  as  to  habita- 
tion, etc.  The  evidence  as  to  the  nuisance  created  ia 
substantially  the  same  as  on  the  former  trial,  except 
as  to  the  measure  of  damages,  and  reference  is  made 
to  said  case  for  the  statement  of  facts,  which  will  not 
be  so  fully  repeated  here. 

The  first  count  of  the  declaration  charges  that  the 
appellee  was  the  owner  and  lawfully  possessed  of  the 
Southwest  Quarter  of  the  Northwest  Quarter,  Section 
18,  Township  8,  Range  2  East  of  the  Third  Principal 
Meridian,  and  the  Southeast  Quarter  of  the  Northeast 
Quarter  of  Section  13,  Township  8,  Range  1  East, 
which  he  occupied  and  enjoyed  as  a  residence  and  for 
agricultural  purposes,  and  charges  that  the  defendant 
wrongfully  and  unlawfully  filled  up  a  branch  and  nat- 
ural drain  flowing  along  the  southwest  corner  of  the 
above  described  premises  with  slack  and  waste  sub- 
stance from  its  mine,  and  diverted  and  changed  the 
natural  flow  of  the  water  that  fell  on  and  flowed  off  of 
the  above  described  premises  into  said  branch  so  that 
said  water  could  not  flow  off  of  said  lands  in  the  nat- 
ural way,  and  that  the  water  that  fell  on  said  lands  was 
caused  to  be  and  remained  standing  thereon  and  there- 
by rendered  the  premises  incommodious,  unhealthy 
and  unfit  for  occupation  and  agricultural  purposes. 

The  second  count  avers  that  defendant  wrongfully 
and  unlawfully  pumped  water  out  of  its  mine  and  de- 
posited it  in  large  quantities  so  as  to  cause  plaintiff's 
premises  to  overflow  and  rendered  the  land  unhealthy 
and  unfit  for  agricultural  purposes  and  occupation  as 
a  residence. 

The  first  additional  count  is,  in  substance,  the  same 
as  the  first  count,  except  that  it  contains  the  further 
averment  that  by  reason  of  the  wrongful  acts  aforesaid 
divers  noisome,  noxious  and  offensive  vapors,  fumes, 
smells  and  stenches  arose  from  said  standbig  water  on 
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the  premises  aforesaid,  and  the  air  through  and  abont 
the  home  of  plaintiff  was  thereby  greatly  filled  and 
impregnated  with  such  noxious  and  offensive  vapors, 
fumes>  smells  and  stenches  and  rendered  such  home 
unwholesome,  imcomfortable  and  unhealthy,  etc. 

The  second  additional  count  is  substantially  the 
same  as  the  second  count,  except  that  the  wrongful  act 
charged  is  that  they  negligently  pumped  water  and 
refuse  out  of  the  said  mine  and  deposited  the  same 
upon  the  premises  of  plaintiff  so  the  same  overflowed, 
etc. 

The  third  additional  count  charges  that  the  defend- 
ant negligently  and  injuriously  allowed  the  mine  water 
from  its  mine  and  the  refuse  and  filth  from  its  washer 
to  flow  to  the  pond  and  over  the  premises  of  plaintiff 
and  thereby  certain  filth,  slime,  mud,  refuse,  slack  and 
other  debris  were  washed  and  carried  to,  upon  and  over 
the  premises  of  plaintiff,  from  which  stenches  and 
odors  arose,  and  that  said  debris  and  filth  was  depos- 
ited in  the  wells  of  plaintiff  and  the  water  rendered 
unwholesome,  and  the  premises  and  home  of  the  plain- 
tiff rendered  unhealthy  and  unfit  for  occupation  as  a 
home,  and  for  agricultural  purposes. 

To  this  declaration  the  defendant  filed  a  plea  of  not 
guilty,  and  plea  of  the  Five- Years'  Statute  of  Limita- 
tions, and  a  plea  denying  that  the  plaintiff  was  the 
owner  of  the  property  described  in  the  declaration ;  on 
which  issues  were  joined. 

The  first  objection  raised  and  argued  by  appellant 
for  the  reversal  of  this  case  is  that:  ** Appellee  was 
not  the  owner  of  the  land.''  It  was  shown  by  appellee 
that  his  father  devised  this  land  to  him  in  fee,  but  ap- 
pellant insists  that  there  was  no  evidence  showing  that 
John  Vogler  ever  claimed  to  own  the  land  or  was  in 
possession.  The  fact  that  John  Vogler  devised  this 
land  to  his  son  is  proof  at  least  sufiScient  to  make  a 
prima  facie  case  that  he  claimed  to  own  it,  as  by  his 
will  he  purported  to  convey  the  fee.    It  was  not  neo- 
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essary  to  prove  this  claim  by  words.  This  act,  in  our 
judgment,  coupled  with  the  further  fact  that  appellee 
was  then  in  possession  and  has  ever  since  continued  in 
possession  of  it,  is  sufficient  proof  of  ownership  against 
one  who  showed  no  title  whatever.  DeWitt  v.  Brad- 
bury,  94  111.  446. 

Even  in  cases  of  ejectment  where  strictness  is  re- 
quired in  the  proof  of  title,  our  Supreme  Court  has 
said :  *  *  *  And  it  is  perfectly  well  settled,  both  upon  com- 
mon law  authority  and  by  decisions  of  this  court,  that 
in  an  action  of  ejectment  proof  of  prior  possession  by 
the  plaintiff,  claiming  to  be  the  owner  in  fee,  is  prima 
facie  evidence  of  ownership  and  seizin,  and  is  suffi- 
cient to  authorize  a  recovery  unless  the  defendant  shall 
show  a  better  title.'  And  in  Keith  v.  Keith,  supra 
[104  HI.  402]  it  is  said:  'Prior  possession  alone 
is  evidence  of  a  fee,  and  although  the  lowest,  until 
rebutted  by  a  higher  it  must  prevail.' ''  Coombs  v. 
Hertig,  162  111.  172. 

There  was  no  evidence  offered  by  appellant  denying 
the  title  of  appellee  except  that  it  appeared  from  the 
testimony  of  appellee  that  a  conveyance  had  been  made 
to  him  of  a  portion  of  this  land  by  Philip  Weinberg  in 
the  year  1911,  but  this  was  shown  to  have  been  in  fact 
a  release  of  a  mortgage.  Appellee  stated  that  he  bor- 
rowed $200  of  Weinberg  and  gave  him  a  deed  in  place 
of  a  mortgage  to  secure  the  loan,  and  this  is  not  dis- 
puted. We  think  it  was  proper  to  show  the  nature 
of  the  conveyance  and  purpose  of  the  deed  reconvey- 
ing  the  property.  In  the  absence  of  any  evidence  tend- 
ing to  show  title  in  any  one  else  other  than  appellee, 
we  are  inclined  to  think  that  the  evidence  offered  was 
at  least  sufficient  to  create  a  prima  facie  title. 

The  second  objection  raised  by  counsel  is  that: 
' '  The  land  in  question  is  naturally  low  land  and  it  does 
not  overflow  now  more  than  it  formerly  did  and  any 
overflows  were  caused  by  the  construction  of  the  rail- 
roads.'*    While  it  is  true  that  there  was  evidence  in- 
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troduced  tending  to  show  the  construction  of  the  rail- 
road as  claimed  may  have  had  some  influence  upon  the 
flow  of  the  water  from  this  slash,  but  we  think  there 
was  also  evidence  tending  to  show  that  the  deposits 
of  slack  and  other  debris  from  the  mine  of  appellant 
filled  up,  or  tended  to  fill  up,  the  drainage  of  these 
sloughs  and  tended  in  some  degree  to  show  it  filled  up 
the  slash  so  as  to  cause  appellee's  land  to  overflow. 
To  say  the  least  of  it,  the  evidence  upon  this  question 
was  conflicting,  and  as  to  whether  appellant's  acts  in 
creating  the  deposits  claimed  did  cause  the  injury  to 
appellee 's  lands  and  premises  was,  as  we  think,  purely 
a  question  of  fact  for  the  jury,  and  we  cannot  say  that 
its  finding  in  this  respect  was  manifestly  against  the 
weight  of  the  evidence.  It  also  appears  from  this  rec- 
ord that  under  substantially  the  same  evidence  two 
juries  have  determined  that  appellant's  negligent  acts 
caused  the  injury  complained  of  to  appellee's  land, 
and  we  are  not  willing  to  disturb  its  finding  in  that 
respect. 

The  next  objection  raised  is  that  the  land  in  question 
was  in  possession  of  a  tenant  and  the  right  of  action  for 
damages  to  crops  was  in  the  tenant  and  not  in  Henry 
Vogler.  We  do  not  understand  from  this  evidence  that 
the  land  in  question  was  in  the  possession  of  a  tenant, 
but  the  evidence  shows  that  appellee  himself  resided 
upon  this  land  all  the  time,  and  while  he  kept  a  man 
by  the  name  of  Parsons,  and  his  wife,  in  the  house  he 
still  retained  possession  and,  as  he  says,  rented  this 
land,  or  a  portion  of  it,  from  time  to  time  to  Parsons, 
but  we  do  not  understand  that  Parsons  was  in  the  ex- 
clusive possession  of  this  land  at  any  time.  While  it  is 
true,  as  a  legal  proposition,  that  for  damage  done  to 
any  crops  raised  by  the  tenant  the  tenant  alone  would 
have  the  right  to  recover  for  injuries  to  such  crops, 
but  to  such  of  the  crops  as  the  landlord  himself  may 
have  raised  or  any  damage  that  may  have  arisen  to 
him  in  the  depreciation  of  the  rental  value  of  his  lands. 
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or  in  its  depreciation  as  a  home,  would  all  be  proper 
elements  to  be  considered  by  the  jnry  in  arriving  at 
the  damages  sustained  by  appellee;  and  in  determin- 
ing this  the  jury  were  told  by  the  instructions  that  in 
.  ascertaining  the  damages  they  should  take  into  con- 
sideration the  rental  value  of  the  land  and  the  injury 
to  the  home  of  plaintiff  and  the  discomfort  and  depri- 
vation of  the  health,  use  and  comfort  of  his  home,  if 
any  is  shown  by  the  evidence. 

Henry  Vogler  did,  from  time  to  time,  put  out  crops 
of  his  own  upon  this  land  and  at  other  times  prepared 
it  for  crops  and  was  deprived  of  the  planting  by  rea- 
son of  the  wrongful  acts  of  appellant.  We  do  not  be- 
lieve that  under  the  evidence,  and  the  instructions 
given  by  the  court  as  to  the  damages  for  which  appel- 
lee would  be  entitled  to  recover,  that  we  would  be  war- 
ranted in  saying  the  jury  assessed  and  gave  to  appel- 
lee any  damage  for  the  crops  raised  by  Parsons. 

The  next  complaint  is,  that  the  correct  measure  of 
damages  was  the  rental  value  of  the  land  alleged  to 
have  been  overflowed,  or  where, crops  had  been  de- 
stroyed the  value  thereof,  and  under  this  heading  com- 
plaint is  made  that  some  of  the  witnesses  testified  as 
to  what  the  land  had  produced  under  a  reasonable 
state  of  cultivation,  its  capacity,  etc.  This  evidence, 
however,  was  not  given  or  taken  as  the  amount  of  dam- 
ages to  which  appellee  was  entitled  to  recover,  but  was 
permitted  to  be  introduced  as  tending  to  show  the  pro- 
ductiveness of  the  soil  and  what  the  land  had  produced 
under  reasonable  conditions.  As  we  understand  the 
rule,  it  was  a  matter  for  the  jury  to  determine  under 
all  of  the  circumstances  and  under  proper  instructions 
as  to  the  measure  of  damages,  and  what  the  damages 
were.  In  addition  to  the  rental  value  of  the  land,  ap- 
pellee was  entitled  to  recover  for  any  personal  annoy- 
ance and  deprivations  of  the  use  and  comforts  of  his 
home,  in  so  far  as  they  were  occasioned  by  the  nuisance 
of  which  he  complains.    We  think  it  is  well  said  in 
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the  case  of  N.  K.  Fairbank  Co.  v.  Bahre,  112  Dl.  App. 
292:  **The  amount  in  money  necessary  and  proper 
to  compensate  appellee  is  not  to  be  stated  by  witnesses, 
nor  by  the  judge  who  tried  the  case,  nor  can  it  be 
ascertained  by  any  rule  of  arithmetic.  It  must  be  left 
to  the  sound  judgment  of  the  jury,  under  proper  in- 
structions, to  fix  the  amount,  in  view  of  all  the  facts 
and  circumstances  of  the  case.  * '  We  believe  that  upon 
the  question  of  the  measure  of  damages  the  jury  were 
properly  instructed,  and  that  the  amount  of  damages 
was  a  matter  to  be  determined  by  them  in  the  exercise 
of  their  best  judgment  under  all  of  the  evidence. 

Objection  is  made  to  the  first,  seventh  and  ninth  of 
appellee's  instructions,  because  they  assume  that  the 
plaintiff  is  the  owner  of  the  land  in  question.  We  do 
not  regard  this  point  as  well  taken,  and  even  if  the 
assumption  existed  as  claimed  it  would  not  be  any 
ground  for  a  reversal  for  there  is  no  evidence  in  this 
record  contradicting  the  ownership  of  this  land  by  ap- 
pellee, and  the  giving  of  such  an  instruction  under  the 
evidence  would  not  be  reversible  error.  Citizens'  Ins. 
Co.  V.  Stoddard,  197  HI.  330. 

The  objection  to  instruction  No.  11  has  been  an- 
swered by  conunent  upon  the  former  instructions,  ex- 
cept as  to  the  question  of  tenancy,  and  we  can  see  no 
reason  why  the  question  of  tenancy  should  be  included 
in  this  instruction,  and  none  has  been  pointed  out. 

It  is  complained  that  the  court  erred  in  refusing 
appellant 's  first  refused  instruction  because  it  says  the 
instruction  is  based  upon  the  first  count  of  the  declara- 
tion and  that  by  this  count  no  damages  are  claimed  to 
crops  or  from  smells,  etc.,  but  only  from  the  overflow 
of  the  land.  Coimsel  are  mistaken  as  to  the  con- 
tents of  this  count  of  the  declaration  for  it  states  that 
by  reason  of  the  premises  large  quantities  of  water 
were  caused  to  stand  and  remain  upon  the  said  land, 
whereby  said  land  and  premises  had  been  rendered 
incommodious,  unhealthy  and  unfit  for  agricultural 
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purposes.  The  court  did  right  in  refusing  it  because 
it  limited  the  recovery  to  the  rental  value  of  the  land 
actually  covered  by  the  standing  water. 

Complaint  is  also  made  of  the  court  in  refusing  ap- 
pellant's third  refused  instruction.  This  instruction 
was  properly  refused.  It  was  misleading  and  not 
based  upon  the  evidence  in  the  case  as  there  is  no  evi- 
dence tending  to  show  that  the  tenant  Parsons  was  in 
the  exclusive  possession  of  this  land  and  ignores  the 
testimony  as  to  the  crops  raised  by  appellee. 

Objection  made  to  refused  instructions  four,  five 
and  six  have  already  been  answered.  As  to  No.  7,  we 
regard  this  instruction  as  being  improper  and  argu- 
mentative. While  instruction  No.  8  might  have  been 
properly  given,  yet  we  do  not  think  it  reversible  error 
to  refuse  it. 

It  is  insisted  that  the  court  committed  error  in  per- 
mitting the  witness  Johnson  to  be  asked  the  following 
questions :  *  *  Q.  What  in  your  judgment,  as  you  know 
the  premises,  as  you  have  described,  is  the  reason  for 
this  water  backing  up  on  Henry  Vogler 's  land  t ' '  The 
question  as  asked  might  be  criticised  as  giving  the  wit- 
ness an  opportunity  to  give  a  conclusion  or  an  opinion. 
The  answer  to  this  question  is :  *  *  A.  This  refuse  that 
comes  from  the  *water  has  filled  up  this  slash;  the 
water  can't  get  away  and  backs  it  up  over  the  farm  is 
all."  It  appears  to  us  that  this  answer  states  a  fact 
that  the  slash  is  filled  up  with  refuse  that  comes  from 
the  water  and  that  the  water  then  cannot  get  away. 
The  latter  part  of  the  answer  might  be  subject  to  criti- 
cism but  we  think  it  not  subject  to  the  criticisms  made 
by  counsel. 

The  other  objections  made  to  the  testimony,  as  to 
what  the  land  had  produced,  have  been  considered  in 
the  former  part  of  this  opinion. 

It  may  be  that  the  verdict  is  larger  than  would  have 
been  given  by  the  trial  judge,  or  than  an  arithmetical 
calculation  would  establish,  but  when  all  the  facts  are 
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taken  into  consideration,  in  connection  with  the  noi- 
some,  uncomfortable  and  inconvenient  effects  that  the 
deleterious  waters  are  claimed  to  have  had  upon  appel- 
lee's  home  and  surroundings,  together  with  the  depre- 
ciation in  the  actual  rental  value  of  the  land  from  year 
to  year,  we  are  not  able  to  say  that  the  verdict  is  so 
excessive  as  to  require  a  reversal  of  this  case,  and  the 
judgment  is  affirmed. 

Judgment  affirmed. 


T.  E.  Gage,  Appellee,  j.  City  of  Yienna,  Appellant. 

1.  Tbial,  §  153* — when  aufflciency  of  evidence  question  for  jury. 
The  question  whether  the  evidence  is  Bufflclent  to  warrant  a  ver^ 
diet  for  plaintiff  is  for  the  Jury  under  proper  instructions. 

2.  Municipal  cobpobations,  §  1098* — when  evidence  sufficient  to 
sustain  verdict.  In  an  action  against  a  city  to  recover  for  personal 
Injuries  aUeged  to  have  been  due  to  the  negligence  of  defendant  in 
permitting  a  public  street  to  be  obstructed  and  in  a  defective  con- 
dition, where  plaintifTs  horses  ran  away  and  he  was  thrown  from 
his  wagon  striking  the  tongue  of  a  vehicle  standing  in  such  street, 
evidence  held  sufficient  to  warrant  a  verdict  for  plaintiff. 

3.  MuinciPAL  coBPOBATioNS,  §  1088* — when  evidence  that  other 
vehicles  standing  in  street  at  time  of  accident  admissible.  In  an 
action  against  a  city  to  recover  for  personal  injuries  alleged  to  be 
due  to  defendant's  negligence  in  permitting  its  street  to  be  ob- 
structed and  in  a  defective  condition,  where  plaintifTs  horses  ran 
away  and  plaintiff  was  thrown  from  his  wagon,  striking  the  tongue 
of  a  vehicle  standing  in  such  street  the  admission  of  evidence  that 
other  vehicles  were  standing  in  the  street  in  the  vicinity  of  the 
vehicle  whose  tongue  plaintiff  struck,  held  not  erroneous,  such 
testimony  being  competent  as  showing  notice  to  defendant  of  the 
condition  of  the  street,  but  not  as  showing  other  independent  acts 
of  negligence. 

4.  Municipal  oobpobations,  §  1098* — when  evidence  sufficient  to 
sustain  finding  that  street  is  a  public  street.    In  an  action  against 

•S99  miDoto  NotM  Digeat,  Toll.  XI  to  XV,  Mid  CamnUiUTe  Quarterly, 
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a  city  to  recover  for  personal  injnries  alleged  to  be  due  to  tlie 
negligence  of  defendant  in  permitting  its  street  to  be  obstructed 
and  in  a  defective  condition,  where  there  was  no  evidence  of  a 
formal  platting  or  dedication  of  such  street  as  a  public  street,  a 
finding  that  such  street  was  a  public  street  held  warranted,  where 
the  evidence  showed  no  dispute  as  to  its  character  and  where  there 
was  evidence  that  it  was  so  called  by  the  witnesses  and  had  been  so 
used,  and  where  it  appears  that  city  officials  had  charge  of  it  and 
had  caused  vehicles  standing  therein  to  be  moved. 

5.  Municipal  cobpobations,  f  971* — tohat  is  duty  of  city  to  keep 
streets  safe.  A  city  is  not  bound  to  keep  its  streets  absolutely  safe, 
and  is  only  bound  to  use  reasonable  care  to  keep  such  streets  in 
a  reasonably  safe  condition  for  ordinary  travel  thereon  by  persona 
using  due  care  for  their  own  safety. 

6.  Municipal  cospobations,  S  971* — when  instruction  at  to  duty 
of  dty  as  to  condition  of  streets  erroneous.  In  an  action  against  a 
dty  to  recover  for  personal  injuries  alleged  to  have  been  due  to  the 
negligence  of  defendant  in  permitting  its  streets  to  be  obstmcted 
and  in  a  defective  condition,  instructions  that  it  was  the  duty  of 
defendant  to  keep  its  public  streets  in  a  reasonably  safe  condition 
and  reasonably  free  from  obstructions,  held  erroneous  as  requiring 
of  defendant  a  degree  of  care  higher  than  that  required  by  law. 

7.  Municipal  cobporatioi«b,  S  1100* — when  instruction  must  cof»> 
tain  element  of  notice.  In  an  action  against  a  municipal  corpo- 
ration to  recover  for  injuries  due  to  the  defective  condition  of 
public  streets,  notice,  either  actual  or  constructive,  on  the  part  of 
such  municipal  corporation  of  the  defective  conditions  alleged,  as 
being  obstructed  or  out  of  repair,  is  one  of  the  essential  elements 
to  be  proved  to  enable  plaintiff  to  recover,  and  an  instruction 
directing  such  a  verdict  in  such  an  action  must  contain  such  ele- 
ment 

8.  Instructions,  §  1* — when  must  contain  all  facts  essentidl  to 
verdict.  Where  an  instruction  directs  a  particular  verdict,  if  the 
jury  find  particular  facts,  the  instruction  must  embrace  all  the 
facts  essential  to  such  a  verdict,  and  a  failure  to  do  so  is  fatally 
erroneous,  and  cannot  be  cured  by  giving  other  instructions. 

9.  Municipal  cobpobations,  S  1048* — when  due  care  must  he 
exercised  to  avoid  injury.  In  an  action  against  a  city  to  recover  for 
personal  injuries  alleged  to  be  due  to  the  negligence  of  defendant, 
where  the  conditions  leading  up  to  the  injury  were  set  in  motion 
prior  to  that  time,  plaintiff  is  bound  to  exercise  due  care  as  to  the 
manner  in  which  such  conditions  were  so  set  in  motion  as  well  as 
at  the  time  of  the  injury,  and  a  failure  to  do  so  will  bar  a  recovery. 

10.  Municipal  cobpobations,  §  1100* — when  instruction  as  to  e^ 
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ercise  of  due  care  erroneous.  In  an  action  against  a  city  to  recover 
for  personal  injuries  alleged  to  have  been  due  to  the  negligence 
of  defendant  in  permitting  its  streets  to  be  in  a  defective  and 
improper  condition,  where  at  the  time  of  such  injuries  plaintifTa 
horses  were  running  away,  instructions  that  plaintiff,  in  order  to 
recover,  need  show  that  he  was  in  the  exercise  of  due  care  only  at 
the  time  of  the  injury,  held  reversible  error,  the  conditions  leading 
up  to  the  accident  having  been  set  in  motion  prior  to  the  accident 

Appeal  from  the  Circuit  Court  of  Johnson  county;  the  Hon.  W. 
W.  Clemens,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Reversed  and  remanded.  Opinion  filed  September  1, 
1915. 

G.  W.  Balulnce  and  Spakn  &  Spakn,  for  appellant. 
0.  B.  MoBGAK,  for  appellee. 

Mr.  Pbesidiko  Justice  McBbide  delivered  the  opin- 
ion of  the  court. 

The  appellee  recovered  a  judgment  for  $1,000  in  the 
Circuit  Court,  to  reverse  which  the  appellant  pros- 
ecutes this  appeal. 

The  appellee  was  injured  upon  the  streets  of  the 
City  of  Vienna  on  about  April  3, 1914,  by  being  thrown 
from  a  buggy  while  traveling  upon  the  streets. 

It  appears  from  the  evidence  that  on  that  morning 
the  appellee  drove  down  in  town  in  what  he  called  his 
**red  mail  wagon'*  and  on  the  way  down  town  the 
horses  tried  to  run.  Appellee  secured  a  new  pair  of 
check  lines  and  then  hitched  the  team  of  horses  to  an 
open  buggy  and  again  started  down  town,  at  which 
time,  as  he  says,  one  of  the  horses  was  frisky  and  the 
other  one  became  frightened  and  ran  away ;  ran  down 
6th  street,  over  a  crossing  and  struck  the  tongue  of  a 
wagon  that  was  standing  on  the  side  of  the  street,  over 
next  to  the  building,  and  the  buggy  ran  upon  the  wagon 
in  such  manner  as  to  throw  the  appellee  to  the  groimd, 
whereby  he  was  badly  injured. 

The  evidence  tends  to  show  that  the  crossing  near 
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where  he  was  thrown  from  his  buggy  was  a  few  inches 
higher  than  the  level  of  the  ground,  and  that  there  was 
a  gradual  slope  so  that  at  some  distance  away  from 
the  crossing  the  ground  was  very  much  lower  than  the 
crossing.  The  street  extends  north  and  south  and  the 
wagon  was  upon  the  east  side  of  the  street,  standing 
north  and  south  with  the  street,  with  the  tongue  turned 
somewhat  into  the  street,  and  the  point  where  the 
wheels  struck  the  tongue  was  about  four  or  five  feet 
from  what  is  known  as  the  Ferris  building.  At  the 
distance  of  about  ten  feet  south  of  the  brick  crossing 
referred  to,  the  street  is  about  two  feet  lower  than  the 
crossing,  and  the  point  at  which  the  buggy  wheels 
struck  the  wagon  tongue  was  some  fifteen  or  eighteen 
feet  from  the  crossing,  and,  as  some  of  the  witnesses 
described  it,  when  it  struck  the  tongue  it  never  struck 
the  ground  until  it  went  over  the  wagon. 

It  also  appears  from  the  evidence  of  some  of  the  wit- 
nesses that  there  was  another  wagon  upon  the  other 
side  of  the  street  but  not  directly  opposite  this  wagon, 
and  it  appears  that  from  time  to  time  for  two  or  three 
years  back  that  wagons  had  stood  in  and  about  the 
sides  of  this  street,  and  near  the  livery  stable.  It  also 
appears  that  the  street  was  of  the  width  of  about  sixty 
feet,  and  that  a  space  of  about  thirty  feet  was  kept 
open  for  travel.  The  wagon  that  was  struck  by 
plaintiff's  buggy  was  placed  there  on  the  evening  be- 
fore, and  the  injury  to  plaintiff  occurred  in  the  morn- 
ing of  April  3rd.  It  appears  from  the  testimony  of 
the  witnesses  that  wagons  were  often  seen  upon  the 
side  of  this  street,  but  not  in  the  traveled  portion  of  the 
street,  and  appellant  claims  that  there  was  sufficient 
room  for  the  ordinary  travel  on  the  street. 

There  are  three  counts  to  the  declaration.  The  first 
count  charges  that  it  was  the  duty  of  the  defendant  to 
keep  and  maintain  its  said  streets,  street  crossings  and 
sidewalks  in  a  safe  condition  and  repair  and  free  from 
obstructions,  and  that  it  knowingly  and  negligently 
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allowed  and  permitted  the  said  street  crossings  to  be 
and  remain  in  an  unsafe  and  dangerous  condition,  and 
obstructed  by  wagons,  buggies,  plows,  etc.,  so  that  per- 
sons traveling  along  said  street  were  in  great  danger 
of  their  lives  and  limbs,  all  of  which  defendant  then 
had  notice.  Also  that  it  had  suffered  and  permitted 
the  earth  and  dirt  to  wash  and  wear  away  from  the 
south  side  of  said  street  crossing  to  the  depth  of  two 
feet,  for  the  space  of  three  years  or  more,  and  then 
avers  that  while  driving  along  the  street  and  exercis- 
ing due  care  and  caution  that  his  horses  became  fright- 
ened and  unmanageable  and  ran  over  said  street  cross- 
ing into  and  upon  a  wagon  standing  upon  said  street, 
and  he  was  thereby  thrown  from  his  buggy  and 
injured. 

The  second  count  charges  the  same  duty  and  negli- 
gence as  to  permitting  wagons  and  other  vehicles  to 
stand  in  the  street,  and  concludes  with  the  same  aver- 
ment as  in  the  former  count. 

The  third  count  is  the  same  as  the  first  count,  limit- 
ing the  negligence  there  charged  to  permitting  the 
crossing  to  become  and  remain  out  of  repair  and  in  a 
dangerous  condition. 

It  is  insisted  by  counsel  for  appellant  that  the  evi- 
dence in  this  case  is  not  sufficient  to  warrant  a  verdict 
for  the  plaintiff..  This  was  a  question  for  the  jury  to 
determine  under  the  evidence  and  proper  instructions, 
and  if  the  jury  had  been  properly  directed  we  would 
not  be  inclined  to  disturb  the  verdict  on  that  account. 

It  is  also  contended  that  the  court  erred  in  admit- 
ting evidence  of  other  vehicles  and  wagons  standing 
in  the  vicinity  of  this  one.  We  do  not  regard  the  ad- 
mission of  this  testimony  as  erroneous,  and  while  it 
was  not  competent  for  the  purpose  of  showing  other 
independent  acts  of  negligence,  yet  it  was  proper  and 
competent  for  the  purpose  of  showing  notice  to  the  de- 
fendant of  the  condition  of  the  street,  and  we  think 
this  doctrine  is  well  sustained  by  the  Supreme  Court  in 
the  City  of  TaylorviUe  v.  Stafford,  196  HI.  288. 
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It  is  also  insisted  by  counsel  for  appellant  that  the 
street  is  not  shown  by  the  evidence  to  have  been  a 
public  street.  It  is  true  the  evidence  does  not  show  a 
formal  platting  or  dedicating  of  the  street,  yet  it  does 
appear  that  it  was  used  as  a  street,  called  by  all  the 
witnesses  a  street  and  described  by  some  of  them  as 
extending  to  the  corporate  line.  The  city  marshal  and 
street  inspector  had  charge  of  it  and  at  times  prior  to 
this  ordered  vehicles  to  be  moved,  and  there  is  no  dis- 
pute, so  far  as  the  evidence  is  concerned,  that  it  was  a 
street  and  we  believe  the  jury  were  warranted  in  find- 
ing it  to  be  a  street.  In  another  trial,  however,  this 
may  be  remedied  by  more  complete  proof. 

It  is  next  insisted  by  counsel  that  the  instructions 
given  embodied  the  idea  that  it  was  the  duty  of  the 
defendant  to  keep  its  streets  in  a  safe  condition  for 
travel,  and  that  as  the  city  was  not  an  insurer  of  safety 
upon  its  streets  that  this  was  a  higher  duty  than  was 
enjoined  by  the  law.  Upon  examination  of  the  declara- 
tion and  some  of  the  instructions  given  by  the  court 
on  behalf  of  the  plaintiff,  we  find  that  the  case  was 
tried  upon  the  theory  that  it  was  the  duty  of  the  de- 
fendant to  keep  its  streets  in  a  reasonably  safe  condi- 
tion for  travel,  and  reasonably  free  from  obstructions. 
As  we  imder stand  the  law,  the  duty  enjoined  upon  the 
city  is  to  use  reasonable  care  to  keep  its  streets  in  a 
reasonably  safe  condition  for  travel.  This  is  all  that 
is  required  of  the  city.  *  *  The  city  is  not  boimd,  under 
the  law,  to  keep  its  streets  absolutely  safe.  It  is  only 
bound  to  use  reasonable  care  to  keep  its  streets  rea- 
sonably safe  for  ordinary  travel  thereon  by  persons 
using  due  care  and  caution  for  their  safety.''  Boender 
V.  City  of  Harvey,  251  HI.  228 ;  Village  of  Lockport  v. 
Licht,  221  HI.  35. 

Some  of  the  instructions  given  on  behalf  of  the 
plaintiff  referred  to  the  declaration  for  the  charges  of 
negligence,  and  upon  examination  of  the  declaration 
we  find  tlmt  it  proceeds  upon  the  theory  that  it  was 
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the  duty  of  the  city  to  keep  its  streets  in  a  reasonably 
safe  condition  for  travel,  etc.,  and  while  as  above 
stated,  the  only  duty  devolving  upon  the  city  is  to  use 
reasonable  care  in  keeping  its  streets  in  a  reasonably 
safe  condition,  and  we  think  that  the  instructions  re- 
quiring that  higher  degree  of  care  were  erroneous. 

Complaint  is  also  made  of  defendant's  instruction 
No.  2,  which  reads  as  follows :  * '  The  jury  are  instructed 
that  if  they  believe  from  the  greater  weight  of  the 
evidence  that  the  plaintiff,  T.  E.  Gage,  suffered  in- 
juries as  charged  in  his  declaration,  that  the  injuries 
would  not  have  occurred  but  for  the  negligence  and 
want  of  ordinary  care  of  the  defendant,  as  charged 
in  the  declaration,  and  that  the  plaintiff  at  the  time  of 
the  injury  was  exercising  due  care  and  caution  for  his 
own  safety,  you  should  find  the  defendant  guilty,  and 
assess  the  plaintiff's  damages,  although  you  may 
further  believe  that  at  the  time  of  the  injury  the 
plaintiff's  horses  were  running  away  and  had  become 
unmanageable.''  It  will  be  observed  that  this  instruc- 
tion directs  a  verdict  and  refers  to  the  declaration  for 
the  negligence  charged,  and  the  duty  and  negligence 
charged  in  the  declaration  is  of  a  higher  character 
than  required  by  law.  This  instruction  also  omits  the 
elements  of  notice,  either  actual  or  constructive,  to  the 
city  of  the  condition  of  the  street.  Notice  of  the  con- 
dition of  the  streets  upon  the  part  of  the  city  and  of 
the  fact  that  it  is  obstructed  or  out  of  repair  is  one 
of  the  essential  things  to  be  proven,  and  in  directing 
a  verdict  the  instruction  must  contain  the  element  of 
notice,  either  actual  or  constructive.  Ransom  v.  City 
of  Belvidere,  87  HI.  App.  167 ;  City  of  Chicago  v.  Gur- 
rell,  137  111.  App.  377. 

Where  an  instruction  undertakes  to  state  the  facts 
necessary  to  be  proven  to  entitle  a  plaintiff  to  recover, 
it  must  contain  all  of  the  material  facts,  and  where  an 
instruction  directs  a  verdict  a  failure  to  include  all 
such  facts  is  fatal  and  cannot  be  cured  by  other  in- 
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structions  in  the  case.  It  has  always  been  held  that : 
**  Where  a  court  directs  a  particular  verdict  if  the  jury 
should  find  certain  f  acts,  the  instruction  must  embrace 
all  the  facts  and  conditions  essential  to  such  a  ver- 
dict.'*  Illinois  Iron  <&  Metal  Co.  v.  Weber,  196  HL  531. 

It  is  also  contended  that  instructions  two  and  three 
are  erroneous  in  limiting  the  due  care  and  caution  re- 
quired on  the  part  of  the  plaintiff  to  the  time  of  the 
injury.  The  evidence  in  this  case  discloses  that  the 
conditions  leading  up  to  the  injury  were  set  in  motion 
prior  to  that  time,  and  such  conditions,  if  carelessly 
produced  by  the  plaintiff,  would  bar  a  recovery,  if  the 
plaintiff's  team  was  running  away  by  reason  of  the 
carelessness  or  negligence  of  the  plaintiff,  that  would 
be  an  element  to  be  considered  by  the  jury  in  deter- 
mining his  due  care,  and  we  think  that  this  is  the  char- 
acter of  case  where  the  due  care  exercised  by  the 
plaintiff  must  not  only  extend  to  the  time  of  the  injury 
but  prior  thereto  as  well.  The  language  of  these  in- 
structions undoubtedly  require  that  the  plaintiff 
should  have  been  in  the  exercise  of  due  care  only  at 
the  time  of  the  injury,  and  the  verdict  should  be  for 
the  plaintiff  even  though  the  jury  may  believe  that  the 
plaintiff  was  grossly  negligent  in  starting  his  team 
or  in  permitting  them  to  run  away.  At  least  these  are 
the  elements  that  should  have  been  considered  by  the 
jury,  and  we  think  an  instruction  of  this  character  is 
erroneous  and  condemned  in  the  case  of  the  ViUage  of 
Lockport  V.  Licht,  221  HL  41.  The  giving  of  these 
instructions  in  the  form  they  were  given  was  error, 
and  of  sufficient  character  to  require  a  reversal  of  the 
case. 

We  do  not  deem  it  necessary  to  comment  upon  the 
other  objections  that  are  urged  to  the  instructions  as 
those  all  ready  considered  are  sufficient  to  require  a 
reversal,  and  any  errors  therein  may  be  corrected  upon 
another  trial. 
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The  judgment  of  the  lower  court  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Eugene  Thompson,  Appellee,  t.  Harry  B.  Bussell  et  al., 

Appellants. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  St  Clair  county;  the  Hon. 
Geobge  a.  Crow,  Judge,  presiding.  Heard  in  this  court  at  the 
Bfarch  term,  1915.    Affirmed.    Opinion  filed  December  1,  1915. 

Statement  of  the  Case. 

Auction  of  forcible  detainer  by  Eugene  Thompson, 
plaintiff,  against  Harry  B.  Bussell  and  his  wife, 
Mamie  Bussell,  defendants,  in  the  Circuit  Court  of  St. 
Clair  county,  to  recover  possession  of  a  farm  in 
St.  Clair  county,  Illinois.  From  a  judgment  of  posses- 
sion in  the  Circuit  Court  after  appeal  from  a  justice  of 
the  peace,  defendants  appeal. 

Plaintiff  on  December  1,  1911,  leased  the  premises 
of  which  possession  was  sought  to  be  recovered  to  de- 
fendants Harry  B.  Bussell  and  his  wife,  Mamie  Bus- 
sell,  for  a  term  of  three  years  from  March  12,  1912. 
The  lease,  in  substance,  provided  inter  alia  that  lessees 
should  care  for,  trim,  cultivate  and  prevent  harm  to 
the  fruit  trees  on  the  farm ;  should  haul  free  of  charge 
to  plaintiff,  lime  stone  or  other  fertilizer  and  spread 
it  at  points  on  the  farm  designated  by  plaintiff;  and 
grub  and  chop  out  as  rapidly  as  possible  trees  or  un- 
derbrush from  ditches  wMch  could  otherwise  be 
crossed  by  machinery. 
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Differences  arose,  and  on  October  7,  1913,  plaintiff 
served  a  notice  to  quit  on  or  before  October  18th,  A.  D. 
1913,  alleging  that  defendants  had  made  default,  and 
assigning  inter  alia  the  following  reasons:  Failure 
to  work  the  leased  premises  set  apart  as  wheat  ground 
for  the  crop  of  1913,  in  a  proper  and  husbandlike  man- 
ner ;  failure  to  haul  to  the  farm  and  make  distribution 
of  fertilizer  material  provided  by  the  owner,  for  dis- 
tribution on  the  land  during  the  season  of  1913^  and 
failure  to  distribute  said  fertilizer  material  in  accord- 
ance with  written  directions  of  owner;  failure  and 
refusal  to  chop  and  clear  out  ditches  on  the  premises 
of  trees  and  undergrowth ;  and  failure  to  spread  ferti- 
lizer material  around  and  cultivate  the  growing  fruit 
trees  on  the  premises. 

Defendants  did  not  deliver  up  possession  of  the 
premises  at  the  expiration  of  the  time  named. 

At  the  trial  the  defendant  offered  the  following  in- 
struction as  their  theory  of  the  issues  which  was  given: 
The  court  instructs  the  jury  that  the  only  issues  before 
you  for  your  determination  are: 

**lst.  Whether  or  not  defendants  failed  to  work  the 
portion  of  the  premises  set  apart  for  wheat  for  the 
season  of  1914,  in  a  proper  and  husbandlike  manner; 
and 

**2nA  Whether  or  not  defendants  failed  to  haul 
and  distribute  fertilizing  material,  as  provided  by  the 
lease ;  and 

**3rd.  Whether  or  not  defendants  refused  or  failed 
to  clear  and  chop  underbrush  and  trees  on  and  along 
the  ditches,  according  to  the  lease ;  and 

**4th.  Whether  or  not  the  defendants  refused  or 
failed  to  spread  or  throw  manure  around  the  trees  in 
the  orchard. 

**If  you  believe  from  the  preponderance  of  all  the 
evidence,  that  the  plaintiff  has  not  shown  that  the  de- 
fendants did  fail  or  refuse  to  do  some  one  or  more  of 
the  above  mentioned  things,  then  you  should  find  the 
issues  in  favor  of  the  defendants.** 

It  appeared  that  defendant  Harry  B.  Bussell  was 
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engaged  in  business  in  St.  Louis,  Missouri,  and  that 
he  and  his  wife,  Mamie  Russell,  rented  the  farm  with 
the  intention  that  the  wife  and  their  son,  Harry  Rus- 
sell, Jr.,  eighteen  years  of  age  at  the  time  of  trial, 
should  manage  the  farm;  that  neither  the  lessees  nor 
their  son  had  had  any  actual  experience  in  farming 
prior  to  the  leasing  of  this  farm.  After  the  lease  was 
made,  the  Russells  made  the  farm  their  home.  De- 
fendant Harry  B.  Russell  continued  in  St.  Louis  and 
the  farm  was  managed  by  the  wife  and  son.  Plaintiff 
introduced  proof  tending  to  show  that  the  wheat 
ground  was  not  properly  prepared  in  1913  for  the  crop 
of  1914,  while  there  was  proof  on  the  part  of  defend- 
ants that  the  premises  set  apart  for  wheat  for  the 
season  of  1914  were  properly  cultivated  and  prepared 
for  the  crop.  The  proof  showed  without  contradiction 
that  plaintiff  shipped  to  defendants  for  use  upon  the 
farm  a  carload  of  manure,  which  defendants  failed  to 
haul  out  to  the  farm  and  distribute  as  provided  by  the 
lease;  also  that  plaintiff  had  to  have  this  fertilizing 
material  hauled  to  the  farm  for  distribution.  The  ex- 
cuse offered  by  defendants  for  failure  to  haul  and  dis- 
tribute the  manure  is  that  it  was  provided  at  a  time 
when  it  was  unreasonable  for  them  to  do  so,  the  lease 
not  fixing  the  time  for  hauling.  The  proof  further 
showed  that  the  underbrush  and  trees  along  the  ditches 
were  not  cut  or  grubbed  but  there  was  proof  on  the 
part  of  defendants  tending  strongly  to  show  that  the 
ditches,  even  if  cleared  of  trees  and  undergrowth, 
would  be  impassable  for  farm  machinery. 

As  to  whether  defendants  refused  or  failed  to  spread 
the  materials  furnished  them  around  the  trees  in  the 
orchard,  the  proof  of  the  respective  parties  did  not 
agree. 

Webb  &  Webb,  for  appellants. 

E.  W.  Egomann,  for  appellee. 
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Mb.  Pbesidinq  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.      FOBCIBLB   ERTBT   AND   DETAINEB,    |    90^— When   ifUtrUCHan   tUt/lr 

dently  presents  issues  of  fact.  In  an  action  of  forcible  detainer 
to  recover  possession  of  a  fiirm  leased  by  plaintiif  to  defendants^ 
on  the  ground  of  a  breach  of  the  condition  thereof,  which  lease 
was  for  a  term  of  three  years  from  March  12,  1912,  and  reqoired 
defendants  inter  alia  to  haul  and  spread  fertilizer  furnished  by 
plaintiff  for  use  on  the  farm,  and  to  remove  trees  and  underbrush 
from  certain  dltches»  an  instruction  given  at  the  request  of  de- 
fendants that  the  jury  should  find  for  defendants  if  plaintiif  had 
not  shown  by  a  preponderance  of  the  evidence  that  defendants 
(1)  "fiiiled  to  work  the  portion  of  the  premises  set  apart  for 
wheat  for  the  season  of  1914,  in  a  pr(H>er  and  husbandlike  man- 
ner;"  or  (2)  "failed  to  haul  and  distribute  fertilising  material,  as 
provided  by  the  lease;"  or  (3)  "failed  to  clear  and  chop  under- 
brush and  trees  on  and  along  the  ditches,  according  to  the  lease:" 
or  (4)  "refused  or  failed  to  spread  or  throw  manure  around  the 
trees  in  the  orchard,"  held  to  present  fairly  the  issues  of  fact  to  be 
determined  by  the  Jury  under  the  evidence. 

2.  Tbial,  I  225* — when  jury  must  adhere  to  issues.  The  lury  are 
bound  to  adhere  to  issues  presented  to  them  by  proper  instructions. 

3.  Tbial,  |  155* — when  question  for  jury  presented.  Where  the 
evidence  is  conflicting  the  case  must  be  submitted  to  the  determina- 
tion of  the  Jury. 

4.  FoBciBLB  ENTB7  Ain>  DETAiiTEB,  |  84* — When  cvidencc  wuffldefU 
to  sustain  finding  as  to  breach  of  lease.  In  an  action  of  forcible 
detainer  to  recover  possession  of  leased  premises  on  the  ground 
of  breach  of  the  condition  of  the  lease  by  defendants,  the  lessees, 
where  the  evidence  was  conflicting  as  to  breach,  evidence  held  not 
to  warrant  an  interference  with  a  verdict  for  plaintiff  as  being 
against  the  preponderance  of  the  evidence.* 

5.  FoBciBLE  ENTBT  AND  DBTAiNEB,  I  90*— ii7^en  instruction  not 
erroneous  as  assuming  breach  of  lease.  In  an  action  of  forcible 
detainer  to  recover  possession  of  a  farm  leased  by  plaintiff  to 
defendants,  on  the  ground  of  a  breach  of  condition  by  defendants, 
an  instruction  given  at  the  request  of  defendants  that  the  jury 
should  find  for  defendants  if  plaintiff  had  not  shown  by  a  pre- 
ponderance of  the  evidence  that  defendants  (1)  "failed  to  work 
the  portion  of  the  premises  set  apart  for  wheat  for  the  season  of 

•See  lUlBolfl  Note*  DIcMt,  Vols.  XI  to  X¥,  aad  Cmiiliitlv*  QmrtMij,  mmm 
lople  aad  ■ecttoa  nnmDor. 
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1914,  in  a  proper  and  husbandlike  manner;"  or  (2)  "failed  to  haul 
and  distribute  fertilizing  material,  as  provided  by  the  lease;"  or 
(3)  ''failed  to  clear  and  chop  underbrush  and  trees  on  and  along 
the  ditches,  according  to  the  lease;"  or  (4)  "refused  or  failed  to 
spread  or  throw  manure  around  the  trees  in  the  orchard,"  held  to 
leave  the  question  of  defendants'  breach  to  the  Jury  and  not  to 
assume  that  there  had  been  such  a  breach. 


James  B.  Posey,  Appellant,  t.  Commissioners  of  High- 
ways et  al.,  Appellees. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Ck>urt  of  Ifarion  county;  the  Hon.  James 
C.  McBridb,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.    Afllrmed.    Opinion  filed  December  1,  1916. 

Statement  of  the  Case. 

Bill  by  James  B.  Posey,  complamant,  against  the 
Commissioners  of  Highways  et  al.,  defendants,  in  the 
Circuit  Court  of  Marion  county,  to  restrain  defendants 
from  encroaching  on  complainant's  land,  and  from 
removing  fences  and  cutting  trees  along  certain  roads 
and  also  to  restrain  defendants  from  prosecuting  an 
action  then  pending  at  law.  From  the  decree  denying 
complainant  relief  prayed  for,  complainant  appeals. 

It  appeared  that  complainant  owned  three  tracts  of 
land  in  Omega  township,  Marion  county,  Illinois,  being 
the  West  Half  of  the  Southeast  Quarter  of  the  North- 
east Quarter,  the  West  Half  of  the  Northeast  Quar- 
ter of  the  Southeast  Quarter  and  the  Northwest 
Quarter  of  the  Southeast  Quarter  of  Section  3.  These 
tracts  for  convenience  are  referred  to  as  Nos.  1, 2  and  3 
respectively,  in  the  order. above  named.  No.  2  lies 
directly  south  of  No.  1  and  east  of  No.  3.    It  also  ap- 
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peared  that  this  road  was  first  traveled  through  a 
wooded  country  and  was  not  laid  out,  but  was  a  line 
of  travel  not  proceeding  directly  east  and  west,  and 
having  no  particular  boundaries.  After  the  road  had 
been  traveled  for  thirty  or  forty  years,  the  highway 
commissioners  in  1897  employed  Levi  S.  Meredith, 
thto  county  surveyor,  to  survey  and  define  the  east  and 
west  road. 

Meredith  surveyed  the  road  but  made  a  mistake  in 
running  the  line,  but  his  survey  included  all  parts  of 
the  so  called  line  of  travel,  which  was  crooked  and 
wandered  from  side  to  side  of  the  forty-foot  highway 
located  by  him.  Complainant  and  others  interested 
were  present  and  acquiesced  in  the  location.  In  March, 
1911,  the  then  highway  commissioners  caused  a  new 
survey  by  one  Warner,  then  county  surveyor,  who 
ignored  the  Meredith  survey,  the  line  of  travel,  the 
fences  and  other  evidences  of  the  location  of  the  road, 
and  established  the  road  twenty  feet  on  each  side  of 
the  half  section  line,  so  that  at  the  point  of  intersection 
of  the  roads  he  fixed  the  comer  of  the  three  lots  at  a 
point  twelve  feet  ten  inches  south  and  seven  feet  two 
inches  east  of  the  point  where  such  comer  was  located 
by  Meredith,  and  at  the  west  end  of  the  road  he  marked 
the  comer  of  complainant's  lot  No.  3  at  a  point  twenty- 
four  and  one-third  feet  south  and  fourteen  and  two- 
third  feet  east  of  the  point  where  such  comer  was 
located  by  Meredith. 

There  was  proof  tending  to  establish  the  claim  of 
defendants  that  Meredith  was  directed  to  survey  the 
road  on  the  half  section  line  and  mark  it  twenty  feet 
on  either  side  thereof  for  the  highway,  and  that  he 
attempted  to  do  so  but  made  an  error  in  running  the 
line.  There  was  also  proof  tending  to  show  that  those 
who  acquiesced  in  this  survey  of  the  road  at  the  time 
it  was  made  by  Meredith  did  so  because  they  thought 
the  half  section  line  correctly  located  and  would  not 
have  done  so  if  they  had  known  that  the  line  was  not 
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correctly  run  on  the  half  section  line.  Later  in  the 
same  year  that  Warner  made  his  survey,  he  went  over 
it  again  with  Toothacre,  another  surveyor,  to  verify 
it,  and  the  two  found  the  survey  substantially  correct, 
making  only  some  minor  changes  of  no  material  im- 
portance. Defendants  rely  on  the  Warner  survey  and 
are  seeking  to  establish  the  boundaries  of  the  high- 
way as  locatea  thereby,  while  appellant  claims  the  road 
as  located  by  the  former  commissioners,  according  to 
the  Meredith  survey. 

The  court  in  the  decree  appealed  from  found  that 
the  surveyor  Meredith  located  the  road  in  1897  in  the 
presence  of  the  then  highway  commissioners  and  the 
landowners,  setting  stakes  on  the  north  and  south  sides 
of  the  road,  marking  its  boundaries,  and  that  the  road 
as  surveyed  and  defined  by  Meredith  became  and  was 
the  highway  and  road  near  to  and  adjacent  to  the 
plaintiff's  land;  that  the  road  as  surveyed  by  Meredith 
is  north  of  the  line  of  fence  which  defendants  tore 
down  and  removed  prior  to  the  bringing  of  this  suit; 
that  prior  to  the  removal  of  the  fence  on  complainant's 
land  south  of  the  road,  about  the  time  defendants  were 
beginning  to  work  on  the  road,  complainant  pointed  out 
to  them,  and  two  other  persons,  the  south  line  of  the 
road  as  being  along  the  line  of  what  was  afterwards 
known  as  the  Warner  survey,  which  was  the  line 
claimed  by  said  commissioners  as  the  south  line  of  the 
road  in  this  suit ;  that  complainant  was  estopped  from 
claiming  that  the  line  of  the  Warner  survey  was  not 
the  south  boundary  of  the  road  and  that  he  was  not 
entitled  to  any  relief  as  to  the  road ;  and  it  was  decreed 
that  the  line  of  the  east  and  west  road  was  the  line  of 
the  Warner  survey  and  that  the  limits  of  the  road  were 
the  limits  as  designated  by  the  survey,  and  that  the 
road  is  forty  feet  in  width. 

It  appeared  from  all  the  proofs  in  the  case  that  it 
was  the  intention  of  Meredith,  at  the  time  he  made  his 
survey,  as  it  was  of  Warner  later,  to  ascertain  the  half 
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fiection  line  and  establish  the  boundaries  of  the  road 
twenty  feet  north  and  sonth  from  snch  line  as  a  center ; 
that  it  was  the  intention  of  the  commissioners  at  the 
time  Meredith  ran  this  line  to  lay  out  the  road  with 
boundaries  extending  twenty  feet  on  each  side  of  the 
half  section  line,  and  that  the  Meredith  survey  of  the 
road  was  for  the  time  asquiesced  in,  because  it  was 
supposed  that  he  had  correctly  located  such  half  sec- 
tion line.  It  appeared  that  some  question  arose  as  to 
the  proper  location  of  the  road  prior  to  the  time  the 
Warner  survey  was  made,  and  at  that  time  plaintiff 
went  over  the  road  with  the  commissioners,  both  at  the 
east  end  and  the  west  end  thereof;  that  at  that  time, 
and  also  prior^  thereto,  plaintiff  cultivated  his  crops 
out  into  the  highway  and  he  then  pointed  out  where  he 
thought  the  line  was  and  told  the  commissioners  that 
they  could  grade  the  road  to  that  line  even  if  it  took 
his  crops;  that  the  line  so  designated  was  the  one 
which  tiie  Warner  survey  afterwards  designated  for 
the  true  line.  The  evidence  on  this  point  was  some- 
what confusing,  as  it  referred  to  different  objects 
along  the  line  of  road  that  are  not  clearly  located. 

Kaoy  &  VANDEEvoBTy  for  appellant. 

Chablbs  H.  Holt  and  W.  G.  Wilson,  for  appellees. 

Mb.  PBBsmiNG  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Estoppel,  t  103* — when  evidence  sufficient  to  show  estoppel 
hy  conduct  from  cJaiming  that  line  of  road  as  relocated  not  proper. 
On  a  bill  to  reetraln  highway  commlBslonerB  from  encroaching  on 
complainant's  land,  and  from  removing  fences  and  cutting  down 
trees  along  a  line  of  road  running  through  such  land,  evidence 

held  sufficient  to  sustain  a  finding  of  the  chancellor  that  complain- 

'« 

•Bee  nUnolt  Note*  JHgest,  Vols.  XI  to  XT.  aad  CiimiilatlT«  Qouterly,  mmi 
topio  and  lectloa  munber. 
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ant  was  estopped  by  his  conduct  from  claiming  that  the  line  of  the 
road  as  relocated  was  not  the  true  line. 

2.  EsTOPPQi,  §  60* — when  property  owner  estopped  to  complain 
as  to  location  of  road.  One  who  has  consented  to  the  location  of  a 
road  through  his  land  cannot  be  heard  to  complain  when  the  high- 
way commissioners  act  on  his  consent  and  locate  the  road. 

3.  Injunction,  f  114* — when  prosecution  of  action  at  law  should 
not  5e  restrained.  In  a  bill  to  restrain  highway  commissioners 
from  encroaching  on  plainUlTs  land  and  from  removing  fences  and 
cutting  down  trees  along  a  line  of  road»  held  improper  to  restrain 
defendants  from  prosecuting  a  suit  at  law  to  recover  a  penalty  in 
which  defendants  are  entitled  to  a  jury,  where  the  main  relief 
sought  in  the  bill  was  refused  on  the  ground  that  complainant  was 
estopped  to  complain  of  the  acts  sought  to  be  restrained. 

4.  Equitt,  I  9*— KJ^^en  penalty  wiU  not  he  enforced  in  equity. 
The  matters  involved  in  an  action  at  law  to  recover  a  penalty 
where  parties  are  entitled  to  a  Jury  trial  cannot  be  satisfactorily 
adjusted  in  a  suit  in  equity  brought  to  restrain  the  prosecution  of 
such  action. 


Ellen  G.  Grlffln,  Defendant  in  Error,  t.  William  U. 
Halbert,  Administrator,  Plaintiff  In  Error. 

(Not  to  be  reported  in  fnll.) 

Error  to  the  Circuit  Court  of  St  Clair  county;  the  Hon.  Geobqs 
A.  <^w,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.  Affirmed.  Opinion  filed  December  1,  1915.  Certiorari  denied 
by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Petition  by  Ellen  C.  Griflfin  to  the  Probate  Court  of 
St.  Clair  connty  for  the  allowance  of  a  claim  against 
the  estate  of  Sarah  Ann  Johnson,  deceased,  intestate, 
the  claim  being  the  principal  and  interest  of  a  promis> 
sory  note  executed  by  intestate  jointly  with  her  hus- 
band, Benjamin  Johnson,  also  deceased,  of  which  note 
petitioner  was  the  holder.    From  a  decree  allowing 

•Bee  niloolt  Notes  DlffMt.  Vols.  XI  to  X¥*  aad  Gmniilattve  Qurterir.  mom 
t&gHfb  aad  sectloa  Dumber. 
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the  claim,  William  U.  Halbert,  administrator,  appealed 
to  the  Circuit  Court  of  St.  Clair  county.  To  reverse 
a  judgment  approving  the  decree  appealed  from,  the 
administrator  prosecutes  this  writ  of  error. 

Henry  J.  Fink,  a  loan  broker  in  Belleville,  Illinois, 
and  as  such  loaned  money  on  real  estate  and  after- 
wards sold  the  securities  to  investors.  As  a  part  of 
his  business  he  saw  that  the  property  securing  the  loan 
was  insured  and  received  interest  from  borrowers,  and 
paid  it  to  the  holders  of  the  notes.  On  November  6, 
1908,  he  loaned  to  Sarah  Ann  Johnson  and  her  hus- 
band, Benjamin  Johnson,  $2,800  and  took  their  joint 
note,  due  in  three  years,  with  interest  at  the  rate  of 
six  per  cent,  payable  semiannually  and  evidenced  by 
six  interest  notes,  for  $84  each,  secured  by  a  mortgage 
on  a  lot  upon  which  was  a  dwelling  house.  The  loan 
was  procured  for  the  Johnsons  by  a  contractor  who 
built  the  house  for  them.  The  notes  and  mortgage 
were  payable  to  Henry  J.  Fink,  trustee.  Shortly  after 
the  execution  of  the  notes  and  mortgage  Fink  sold  and 
delivered  them  to  Ellen  C.  GriflSn.  Thereafter  Fink 
notified  Mrs.  Johnson  a  few  days  before  each  interest 
note  became  due  and  she  paid  the  interest  to  him,  he 
in  turn  paying  the  same  to  Mrs.  Griffin  who  delivered 
the  interest  note  so  paid  to  him,  which  he  sent  to  Mrs. 
Johnson.  This  manner  of  collection  and  payment 
seemed  to  have  continued  during  the  three  years.  On 
November  11,  1911,  after  the  principal  note  had  be- 
come due,  Mrs.  Johnson  paid  Fink  $1,800  on  the  prin- 
cipal and  took  his  written  receipt  therefor,  the  receipt 
showing  that  the  payment  was  to  be  applied  on  the 
loan.  There  is  no  evidence  that  Fink  had  been  author- 
ized by  Mrs.  Griffin  to  receive  said  amount  on  the  prin- 
cipal or  that  Mrs.  Johnson  knew  that  the  notes  had 
been  sold  and  transferred  to  her.  A  month  or  so  after 
the  receipt  of  this  money  he  informed  Mrs.  Griffiji  of 
the  fact  and  offered  her  other  loans  for  the  amount 
received,  but  she  refused.  She  came  to  Fink's  office 
a  number  of  times  about  the  matter  and  said  she 
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wanted  the  money  but  did  not  get  it.  On  August  29, 
1912,  Mrs.  Griffin  wrote  to  Fink,  saying  she  had  seen 
a  notice  of  Mrs.  Johnson's  death,  and  further  wrote: 
**You  told  me  they  would  pay  a  $1,000  or  more  on  the 
mortgage.  There  is  nothing  paid  and  Mrs.  Johnson 
is  dead.  I  want  to  hear  immediately  why  that  estate 
was  not  settled  and  that  payment  made  as  you  said  it 
would  be.  K  you  had  looked  after  it  that  payment 
would  have  been  made.  That  would  have  cut  the  mort- 
gage down.  That  is  a  heavy  mortgage  for  that  house. 
You  hold  that  $1,000  for  me.  Don't  let  them  have  iV 
Other  correspondence  passed  between  them  in  which 
she  demanded  $1,000,  which  she  appears  to  have 
thought  was  the  amount  paid  to  Fink,  and  stating  that 
if  it  was  not  paid,  she  was  going  to  close  the  mortgage, 
but  he  failed  to  pay  her  any  of  the  money  and  finally 
failed  financially  and  fled  the  country. 

William  H.  Pfingsten  and  James  0.  Milleb,  for 
plaintiff  in  error. 

TuKNEB  &  HoLDEB,  for  defendant  in  error. 

Mb.  PBEsmiNG  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Principal  and  agent,  §  132* — when  person  not  in  po88e$»ion 
of  note  not  agent  to  accept  payment  of  note.  A  broker  who  does 
not  have  possession  of  a  note  is  not  made  the  agent  of  the  holder 
BO  as  to  be  authorized  to  accept  payment  of  part  of  the  principal 
of  the  note  by  the  mere  fact  that  such  broker  sold  the  holder  the 
note  in  question,  as  well  as  other  notes,  and  has  been  loaned  money 
by  such  holder. 

2.  Pbincipal  and  agent,  fi  1Z2*— when  principal  hound  hy  act  of 
o  third  person  in  receiving  payment  of  note.  In  order  to  bind  the 
holder  of  a  promissory  note  by  ft  payment  of  the  principal  thereof 
made  to  one  other  than  the  holder,  it  must  appear  that  the  person 

•Bee  nitnolt  Note*  DIsett,  Vols.  XI  to  XT,  and  CnmiilaaTe  QnarCerlj,  laiiie 
lople  and  eeotton  number. 
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receiving  the  pasmient  had  either  posseBsion  of  the  note  or  expi 
or  implied  authority  from  the  holder  to  receive  such  payment. 

3.  Pbincipal  and  agent,  §  132* — when  duty  of  person  paying 
note  to  (ucertain  authority  of  third  person  to  accept  payment,  Thcf 
payor  of  a  promissory  note  is  charged  with  the  duty  of  seeing  that 
the  person  to  whom  he  makes  payment  thereof  has  authority  from 
the  holder  to  receive  such  payment,  if  such  person  has  not  the  note 
in  his  possession. 

4.  Principal  and  agent,  t  132*— lo^en  evidence  insultdent  to 
establish  agency  to  accept  payment  of  note.  On  a  writ  of  error  to 
reverse  a  Judgment  approving  the  allowance  of  a  promisscnry  note 
as  a  claim  against  the  estate  of  a  decedent,  where  the  note  in  ques- 
tion was  indorsed  by  the  payee  to  claimant,  and  where  decedent 
paid  to  the  original  payee,  a  note  broker,  an  amount  In  part  pay- 
ment of  the  principal  of  such  note,  evidence  held  to  show  that 
in  accepting  such  payment  such  broker  acted  as  the  agent  of  de* 
cedent  and  not  of  claimant,  it  appearing  that  such  broker  did  not 
have  possession  of  the  note,  or  express  or  implied  authority  from 
claimant  to  receive  such  payment 

5.  Principal  and  agent,  |  lZ2*—^hen  broker  aeUing  note  mat 
agent  to  receive  payment.  Where  a  person  purchases  notes  from  a 
broker  and  takes  from  him  the  notes  purchased,  the  broker  is  not 
the  agent  of  such  purchaser  to  receive  payment  thereon,  in  the  ab- 
sence of  express  or  implied  authority  so  to  act 

6.  Principal  and  agent,  §  132* — when  agent  no  authority  to 
receive  payment  of  deht.  The  collection  by  an  agent  of  other 
securities  or  even  of  a  part  of  the  existing  debt  is  not  sufficient  to 
raise  an  Implication  of  authority  in  the  agent  to  receive  payment 
of  the  debt 

7.  Principal  and  agent,  |  132* — when  agent  no  authority  to 
collect  principal  of  deht.  The  fact  that  an  agent  has  express  au- 
thority to  collect  interest  on  a  note  is  not  sufficient  to  show 
authority  in  the  agent  to  collect  the  principaL 

8.  Principal  and  agent,  fi  183* — when  evidence  insuflcieiU  to 
establish  ratification  of  unauthorized  collection  of  note.  On  a  writ 
of  error  to  reverse  a  Judgment  approving  the  allowance  of  a  note 
as  a  claim  against  decedent,  where  it  appeared  that  decedent  gave 
a  note  to  a  note  broker,  who  assigned  it  to  claimant,  that  claimant 
retained  possession,  and  that  the  broker,  who  had  no  express  or 
Implied  authority  from  such  holder  to  receive  payment,  received 
payment  of  part  of  the  principal  and  never  paid  the  amount  r» 
ceived  over  to  the  holder,  evidence  held  insufficient  to  show  a  rati- 
fication of  the  payment  to  such  broker. 

•Bee  lUlBolfl  Note*  DIgMt,  Vols.  XI  to  X¥,  aad  CumiiUitlve  Qavtaily,  smm 
ioi^  aad  leotloii  number. 
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William  M.  Elliott^  Appellee^  t.  Herman  Mayes^  Appel* 

lant. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Edwards  county;  the  Hon. 
WniiAH  H.  Gbeen,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.    Affirmed.    Opinion  filed  December  1,  1915. 

Statement  of  the  Case. 

Action  by  William  M.  Elliott,  plaintiff,  against  Her- 
man Maves,  defendant,  in  the  Circuit  Court  of  Ed- 
wards county,  to  recover  a  broker's  commission  for 
bringing  about  a  contract  between  defendant  and  one 
Naylor,  whereby  defendant  traded  his  store  building 
and  stock  of  goods  for  sixty-five  acres  of  land.  From 
a  judgment  for  plaintiff  after  trial  by  jury,  defendant 
appeals. 

The  proofs  showed  that  defendant  htycl  a  store  at 
Browns,  Illinois,  and  that  plaintiff  was  in  the  real  es- 
tate business  at  Albion,  Illinois.  Sometime  in  Feb- 
ruary following,  defendant  went  to  Albion,  where  he 
met  plaintiff,  who  testified  that  at  that  time  defendant 
asked  him  to  try  to  effect  a  trade  with  Naylor,  who  had 
visited  the  property  with  Elbert  Epler.  Plaintiff  tes- 
tified that  Epler  was  induced  by  him  to  take  Naylor 
to  see  the  property.  Defendant  denied  that  he  had  the 
conversation  with  plaintiff  at  Albion,  but  it  appeared 
that  immediately  after  it  is  claimed  to  have  taken 
place,  plaintiff  went  with  Naylor  to  an  attorney's  office 
and  then  went  out  and  got  defendant  and  Epler  and 
returned  with  them  to  the  office ;  that  the  terms  of  the 
trade  were  then  agreed  upon  and  the  attorney  in- 
structed to  draw  up  an  agreement,  which  was  done, 
and  that  while  the  contract  was  being  drawn,  an  altera- 
tion was  made  in  it  for  defendant's  benefit  at  the  sug- 
gestion of  plaintiff  and  the  contract  was  then  signed. 
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In  regard  te  the  contract  between  defendant  and 
plaintiff  concerning  the  agency  for  the  sale  of  the  land, 
there  was  some  conflict  in  the  testimony.  Plaintiff 
testified  that  he  contracted  with  defendant  to  act  as 
his  agent  in  selling  the  property  and  was  to  receive  for 
his  services  a  commission  of  two  and  a  half  per  cent 
of  the  selling  or  trading  price.  Defendant  testified 
that  his  statement  to  plaintiff  was  ^Hhe  party  that 
brings  me  a  deal  gets  a  commission  but  I  reserve  the 
right  to  make  the  deal  myself  provided  I  can,*'  and 
claimed  to  have  made  the  deal  himself.  A  witness, 
Lovellette,  who  was  present  at  the  time  of  the  making 
of  the  oral  contract  between  defendant  and  plaintiff, 
corroborated  the  plaintiff's  testimony. 

The  conrt  modified  the  following  instructions  by  in- 
serting the  word  **may''  instead  of  the  word  ** should" 
therein : 

No.  1.  **The  jury  are  instructed  that  if,  after  con- 
sidering all  the  evidence  in  the  case  together,  you  be- 
lieve that  the  evidence  is  equally  balanced  on  both 
sides,  then  you  may  find  your  verdict  for  the  defend- 
ant.'' 

No.  2.  **The  Court  instructs  thq  jury  that  if  you 
believe  from  the  evidence  that  Charles  Naylor  was  not 
induced  by  the  plaintiff  to  purchase  or  trade  for  the 
property  in  question  by  the  efforts  of  the  plaintiff, 
then  the  plaintiff  is  not  entitled  to  his  commission  and 
you  may  find  your  verdict  for  the  defendant." 

No.  4.  **The  Court  instructs  the  jury  that  unless 
you  believe  from  a  preponderance  or  greater  weight  of 
the  evidence  in  this  case  that  the  plaintiff  contracted 
with  the  defendant  to  procure  a  purchase  or  trade  for 
the  property  in  question,  and  while  acting  under  said 
contract  procured  a  purchaser  or  trader  willing  and 
able  and  ready  to  purchase  or  trade  for  said  property, 
that  you  may  find  for  the  defendant." 

No.  5.  **You  are  further  instructed  that  before  the 
plaintiff  is  entitled  to  recover  in  this  case  he  must 
prove  by  a  preponderance  or  greater  weight  of  the 
evidence  that  the  defendant  employed  him  to  procure 
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a  purchase  or  trade  for  thie  property  in  question,  and 
that  the  plaintiff  in  pursuance  of  said  employment 
found  a  person  and  sent  him  to  the  defendant,  and  that 
said  person  either  purchased  or  traded  for  said  prop- 
erty, or  was  willing,  ready  and  able  to  purchase  or 
trade  for  said  property  according  to  the  terms  under 
which  the  plaintiff  was  employed  to  obtain,  and  unless 
you  so  believe  from  the  greater  weight  of  the  evidence 
then  you  may  find  for  the  defendant/* 

S.  E.  QuindrY,  for  appellant. 

AuLBN  E.  Walker  and  P.  C.  Walters,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Abstraet  of  the  Decision. 

1.  FUNCiPAL  AND  AGENT,  S  8* — When  evidence  aufflcient  to  esialh 
Uah  agency  to  exchange  land.  In  an  action  to  recover  a  broker's 
commission  for  procuring  a  contract  between  defendant  and  an- 
other whereby  defendant  traded  his  store  building  and  stock  of 
goods  for  a  tract  of  land,  where  the  evidence  was  conflicting  as  to 
whether  defendant  made  a  contract  of  agency  with  plaintiff  to 
bring  about  such  exchange,  but  where  plaintiffs  testimony  was  cor* 
roborated  by  that  of  another  witness,  evidence  held  sufficient  to 
sustain  a  finding  that  such  a  contract  was  mada 

2.  PUNciPAL  AND  AGENT,  S  83* — When  tvidcncc  9uillcient  to  effad- 
lUh  that  hroker  was  procuring  cause  of  sale.  In  ^n  action  to  re- 
cover a  broker's  commission  for  procuring  a  contract  whereby 
defendant  exchanged  his  store  building  and  stock  of  goods  for  a 
tract  of  land  owned  by  a  certain  person,  where  it  appeared  that 
plaintiff  went  with  such  person  to  the  office  of  an  attorney,  where 
the  contract  was  made  after  plaintiff  had  brought  defendant  to  the 
same  office,  evidence  held  to  sustain  a  finding  that  plaintiff  was 
instrumental  in  bringing  about  the  exchange. 

3.  Fbincipal  and  agent,  S  69* — when  agent  entitled  to  recover 
commissions.  In  an  action  to  recover  a  broker's  commission  for 
procuring  the  exchange  of  property,  where  it  appeared  that  de* 
fendant  requested  plaintiff  to  try  to  effect  such  exchange,  and 
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where  it  appeared  that  plaintiff  was  instrumental  in  brin^inff 
about  such  exchange,  a  verdict  for  plaintiff  for  the  amount  of  thm 
commission  agreed  on  held  proper. 

4.  iNSTBUcnoNS,  I  46* — when  instruction  does  not  invade  prov- 
ince  of  jury.  An  instruction  that  the  jury  "may^  find  for  a  party 
to  an  action  under  certain  conditions  does  not  make  it  mandatory 
on  the  jury  so  to  find  under  such  conditions. 

5.  iNSTBUcnoNS,  S  162* — when  modification  hy  insertion  of  word 
"ma^  instead  of  "should"  erroneous.  In  an  action  to  recover  a  brok- 
er's  commission  for  procuring  the  exchange  of  property,  where  In- 
structions requested  by  defendant,  to  the  effect  that  under  certain 
conditions  the  Jury  "should"  find  in  his  favor,  were  modified  by  the 
court  by  substituting  the  word  "may"  for  the  word  "should,**  In- 
structions held  correct  as  requested,  the  words  "should"  and  "may* 
not  having  the  same  meaning  as  used  In  the  instructions  requested. 

6.  WoBos  AND  PHRASES — **should"  and  **mav,*'  In  some  conneo 
tions  the  words  "should"  and  "may"  have  substantially  the  same 
meaning. 

7.  Appeal  and  ebbob,  S  1565* — when  modification  of  instruction 
hy  substituting  word  "fytay"  for  **should"  not  prejudicial  error.  In 
an  action  to  recover  a  broker's  commission  for  procuring  a  con- 
tract to  be  made  whereby  defendant  traded  his  store  building  and 
stock  of  goods  for  a  tract  of  land,  where  instructions  requested 
by  defendant  that  the  jury  "should"  find  in  his  favor  under  cer- 
tain named  conditions  were  modified  by  the  court  by  substituting 
the  word  "may"  for  the  word  "should"  as  used  in  the  requested 
instructions,  held  that  the  modification  was  not  reversible  error, 
although  erroneous  as  not  making  it  mandatory  on  the  Jury  to 
find  if  they  found  the  conditions  named  to  exist,  it  appearing  that 
the  case  was  not  close  on  the  facts,  and  that  the  Jury  wetB  not 
misled  by  the  error. 

8.  Appeal  and  bbbob,  S  1538* — when  instruction  omitting  essei^ 
tial  element  not  prejudicially  erroneous.  In  an  action  to  recover 
a  broker's  commission  for  procuring  the  exchange  of  property,  an 
instructions  state  the  necessity  of  such  a  contract  to  entitle  plain- 
would  be  entitled  to  a  verdict,  although  erroneous  as  omitting  the 
element  of  whether  there  was  a  contract  for  commissions  between 
plaintiff  and  defendant,  is  not  prejudicially  erroneous  where  other 
instructions  state  the  necessity  of  such  a  contract  to  entitle  plain- 
tiff to  recover,  and  where  the  case  is  tried  on  the  theory  that  sucli 
contract  was  essential  to  recovery. 
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W.  G.  Threewit  et  al.,  Plaintiffs  In  Error,  ▼.  W.  W. 
MeFall  et  aL,  Defendants  in  Error. 

1.  MoBTOAGEs,  S  23* — When  deed  and  agreement  to  recovery  con- 
Btitute  single  transaction.  In  a  bill  to  set  aside  a  deed  of  real 
estate  absolute  on  its  face  and  praying  to  have  the  same  declared 
a  mortgage,  and  to  be  allowed  to  redeem  therefrom,  where  It  ap- 
peared that  an  agreement  between  grantor  and  grantee  was  made 
and  recorded  at  the  same  time  as  the  deed,  whereby  grantee  agreed 
to  reconvey  to  grantors  the  premises  conveyed  in  the  deed,  free 
and  clear  of  all  incumbrances,  on  the  payment  by  grantors  within 
two  years  of  certain  indebtedness  named  in  such  agreement,  and 
already  existing,  held  that  the  deed  and  agreement  constituted  a 
single  transaction. 

2.  MoBTOAGEs,  S  23* — when  evidence  aufflcient  to  show  deed  in- 
tended  to  ^secure  indebtedness.  In  a  bill  to  set  aside  a  deed  of  real 
estate  absolute  on  its  face  and  prasring  to  have  the  same  declared 
a  mortgage,  and  to  be  allowed  to  redeem  therefrom,  where  it 
appeared  that  an  agreement  between  grantors  and  grantee  was 
made  and  recorded  at  the  same  time  as  the  deed,  whereby  grantee 
agreed  to  reconvey  to  grantors  the  premises  conveyed  in  the  deed, 
free  and  clear  of  all  incumbrances,  on  the  payment  by  grantors 
within  two  years  of  certain  indebtedness  named  in  such  agreement 
and  already  existing,  evidence  held  to  show  that  the  deed  was  in- 
tended to  secure  the  payment  of  the  indebtedness,  and  not  as  an 
absolute  conveyance,  effectual  at  once,  for  a  consideration  already 
paid. 

3.  Mortgages,  S  ,  23* — when  agreement  to  reconvey  does  not 
make  transaction  mortgage.  Where  a  deed  absolute  in  form  is 
made  and  accepted  as  in  payment  of  an  antecedent  debt  and  not  as 
security  for  the  repayment  of  money,  an  agreement  to  reconvey 
in  a  certain  time  and  for  a  certain  sum  does  not  of  itself  make  the 
transaction  a  mortgage. 

4.  MoBTGAGEs,  |  23* — When  deed  and  agreement  to  reconvey 
constitute  mortgage.  In  a  bill  to  redeem,  a  deed  absolute  on  its 
face  coupled  with  an  agreement  to  reconvey  within  two  years  on 
payment  of  certain  indebtedness  held  plainly  a  mortgage  within  the 
meaning  of  Kurd's  Rev.  St,  ch.  95,  sec.  12  (J.  ft  A.  If  7587),  pro* 
Tiding  that  "every  deed  conveying  real  estate  which  shall  have 
been  intended  only  as  a  security  in  the  nature  of  a  mortgage, 
though  it  be  by  an  absolute  conveyance  in  terms,  shall  be  considered 
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as  a  mortgage,"  it  appearing  that  such  deed  was  intended  as  secu- 
rity for  the  payment  of  such  antecedent  indebtedness. 

6.  JuDQMBNT,  S  673* — when  hill  may  he  maintained  to  enforce 
againat  real  estate.  The  holder  of  a  Judgment  may  within  seren 
years  of  its  rendition  maintain  a  bill  in  equity  to  enforce  it  against 
the  real  estate  of  the  debtor  situated  within  the  county  where  the 
Judgment  was  rendered,  notwithstanding  the  conveyance  of  the 
real  estate  to  another,  the  Judgment  being  a  lien  on  the  real  estate 
and  being  notice  to  the  world  of  complainant's  claim. 

0.  MoBTGAGSS,  S  28* — when  rights  of  grantor  and  those  cHahnimg 
under  him  not  cut  off  hy  refusal  of  grantee  to  reconvey.  Where 
a  deed  absolute  on  its  face  conveys  real  estate  under  an  agreement 
made  and  recorded  at  the  same  time  as  the  deed,  whereby  grantee 
agrees  to  reconvey  within  two  years  on  the  performance  of  certain 
conditions,  the  rights  of  grantors  and  those  claiming  under  them 
to  redeem  are  not  cut  off  by  a  conveyance  by  grantee  to  one  other 
than  the  grantor,  where  it  appears  that  within  such  period  of  re- 
demption grantor  or  those  claiming  under  him  were  ready  to 
perform,  but  grantee  refused  to  accept  performance  or  to  reconvey. 

7.  MoBTOAGES,  S  28* — when  suhsequent  grantees  of  land  under 
deed  not  innocent  parties  in  interest.  In  a  bill  to  redeem  real 
estate  from  a  deed  absolute  on  its  face  but  coupled  with  an  agree- 
ment to  reconvey  within  a  named  time,  the  whole  transaction  con- 
stituting a  mortgage,  where  complainants  were  a  Judgment  cred- 
itor of  such  mortgagors,  and  a  grantee  of  the  equity  of  redemption 
under  such  mortgage,  and  where  some  of  the  defendants  were 
subsequent  grantees  claiming  under  the  grantee  named  in  the 
deed  from  which  the  redemption  is  sought,  none  of  such  defendants 
are  to  be  deemed  innocent  parties  in  interest  where  all  sources  of 
complainants'  title  are  matters  of  record. 

8.  Equitt,  9  146* — when  hill  to  redeem  frdn  mortgage  not  mul- 
tifarious. A  bill  to  redeem  real  estate  from  a  deed  and  agreement 
to  convey  constituting  a  mortgage  is  not  demurrable  as  being  mul- 
tifarious because  one  of  the  complainants  Joined  is  an  execution 
creditor  of  such  mortgagor,  and  the  other  a  grantee  of  the  equity 
of  redemption,  although  the  interests  of  the  complainants  are  to 
some  extent  conflicting,  and  although  one  might  properly  have 
been  Joined  as  a  defendant,  since  both  are  necessary  parties  to  the 
bin,  and  neither  can  maintain  the  bill  except  by  overcoming  the 
claims  of  the  defendants  to  the  property  sought  to  be  redeemed,  to 
which  extent  their  interests  are  identical. 

9.  Bquitt,  S  106* — when  rights  of  complainants  having  conflict' 
ing  interests  may  he  determined.  Where  two  parties,  whose  rights 
are  to  some  extent  conflicting,  are  Joined  in  a  bill  as  complainants, 
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if  it  be  determined  that  either  has  a  right  to  equitable  relief  as 
against  the  defendants,  the  rights  of  complainants  can  readily  be 
determined  under  the  MIL  ^ 

10.  ESquttt,  S  106* — who  are  proper  parties  complainant  Where 
two  complainants  in  a  bill  are  necessary  parties  thereto,  the  fact 
that  one  of  them  might  properly  have  been  joined  as  a  defendant 
is  no  obstacle  in  equity  to  the  adjustment  of  the  rights  of  all 
parties,  including  the  complainants. 

■ 

Error  to  the  Circuit  Court  of  Franklin  county;  the  Hon.  Whuam 
H.  Gbeen,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.  Reversed  and  remanded  with  directions.  Opinion  filed 
December  1,  1915. 

T.  L  Galloway  and  B.  E.  Smith,  for  plaintiffs  in 
error. 

Spilleb  &  MiLLEB,  W.  F.  DiLLOir  and  W.  P.  Sbebbb, 
for  defendants  in  error. 

Mb.  Pbesiding  Justice  Higbeb  delivered  the  opinion 
of  the  court. 

Plaintiffs  in  error  filed  a  bill  in  eqnity  against  de- 
fendants in  error,  asking  the  correction  of  the  descrip- 
tion in  several  deeds,  and  that  one  certain  deed  and 
contract  be  declared  a  mortgage,  that  an  accounting 
be  had  and  that  plaintiffs  in  error  be  permitted  to 
redeem.  A  general  and  special  demurrer  was  sus- 
tained to  the  bill.  Plaintiffs  in  error  abided  their  bill, 
the  same  was  dismissed  for  want  of  equity  and  judg- 
ment was  entered  against  complainants  for  costs.  Ac- 
cording to  the  allegations  of  the  bill,  W.  W.  McFall  on 
or  about  February  4,  1907,  sold  and  conveyed  to  Offa 
Neal  for  a  consideration  of  $300,  Lot  19,  Block  D,  in 
McFall  ^s  third  addition  to  the  City  of  Benton,  Illinois. 
Neal  recorded  his  deed,  entered  into  possession  and 
improved  the  lot.  On  September  13,  1909,  W.  G. 
Threewit  recovered  a  judgment  against  Neal  and  his 
wife  for  $209.71.    At  the  same  time  Neal  and  his  wife 
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owed  B.  P.  Flatt,  guardian,  $825  as  evidenced  by  their 
notes  dated  February  4,  1907,  and  they  also  owed  the 
Coal  Belt  National  Bank  of  Benton  $255.72,  as  evi- 
denced  by  their  note  dated  February  18,  1908,  and 
$304,  shown  by  their  note  dated  March  30,  1908.  To 
secure  the  payment  of  said  sums  and  the  interest  due 
thereon,  on  or  before  two  years  from  April  1,  1910, 
said  Neal  and  wife,  by  a  deed  absolute  on  its  face,  con- 
veyed said  lot  to  E.  W.  Hersh,  trustee  for  said  bank, 
but  it  is  alleged  that  said  deed  was  intended  by  the 
parties  thereto  as  a  mortgage  only  and  that  upon  the 
payment  of  said  indebtedness  and  the  interest  due 
thereon,  said  Hersh  agreed  to  reconvey  said  premises 
to  said  Neal  and  wife  clear  of  all  incumbrances  made 
by  him  as  evidenced  by  his  agreement  in  writing  of 
that  date.  The  deed  to  said  trustee  and  his  agreement 
to  reconvey  were  both  filed  for  record  on  March  12, 
1910,  and  duly  recorded  and  copies  of  the  same  were 
filed  with  and  made  a  part  of  complainants'  bill.  The 
trustee  took  possession  of  said  premises  under  said 
deed  and  collected  rents  thereon  up  to  May  17,  1911, 
amounting  to  $175.  Prior  to  said  last  mentioned  date 
Neal  and  wife  paid  all  of  said  indebtedness,  except 
$825,  when  the  trustee  refused  to  receive  further  pay- 
ment. It  is  further  alleged  that  Neal  and  his  wife  and 
complainants  have  at  all  times  since  May  17, 1911,  and 
are  now  ready  to  pay  said  trustee  and  tiie  defendants, 
whatever,  if  anything,  is  due  them  for  the  principal 
sums  or  interest  due  on  said  indebtedness,  but  that  said 
trustee  and  the  other  defendants  have  already  refused 
and  still  do  refuse  to  accept  the  same,  and  refuse  to 
reconvey  said  premises  and  claim  that  said  sums  of 
money  were  paid  to  said  Neal  and  wife  as  absolute 
purchase  money  for  said  premises ;  that  said  deed  was 
not  intended  as  a  mortgage  but  as  an  absolute  convey- 
ance, and  they  refused  to  make  an  accounting  with  the 
complainants  concerning  the  transaction ;  that  on  May 
10, 1911,  said  Hersh,  trustee,  and  said  McFall  labored 
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under  a  mntual  mistake  that  the  lot  intended  to  be  con- 
veyed was  Lot  17  instead  of  Lot  19,  and  to  correct  snch 
supposed  error  said  trustee  conveyed  Lot  19  to  McFall 
and  McFall  deeded  Lot  17  to  said  trustee^  but  that  in 
fact  the  proper  number  of  the  lot  was  19 ;  that  on  May 
17, 1911y  said  trustee  sold  said  premises  for  $1,010  to 
Walter  Waggoner  and  conveyed  the  same  to  him  as 
Lot  17  instead  of  19.  Waggoner,  as  the  bill  states, 
took  possession  of  said  Lot  19,  however,  and  collected 
rents  thereon  from  May  17, 1911,  to  November  17, 1913, 
aggregating  $375.  On  January  20,  1913,  Hannah 
Zwengle  purchased  said  lot  from  Neal  and  wife  for  $75 
and  received  their  quitclaim  deed  to  said  Lot  17,  which 
was  afterwards  corrected  by  another  deed  properly 
describing  said  property,  the  last  deed  having  been 
made  after  the  original  bill  was  filed.    On  March  14, 

1913,  Threewit  sued  out  an  execution  on  his  judgment 
and  a  levy  was  made  and  sale  had,  he  being  the  pur- 
chaser. In  the  certificate  of  levy,  certificate  of  sale 
and  sheriff's  deed,  the  latter  of  which  was  made  on 
July  20, 1914,  the  property  was  inadvertently  described 
as  Lot  17.  On  November  17, 1913,  Waggoner  sold  the 
property  to  W.  W.  McFall  for  $1,000,  making  a  quit- 
claim deed  therefor  and  describing  the  premises  as 
Lot  17.  McFall,  however,  took  possession  of  Lot  No. 
19  under  the  deed  and  retained  the  same  until  June  20, 

1914,  collecting  during  said  time  rents  amounting  to 
$105.  On  June  15,  1914,  McFall  sold  the  lot  to  Fannie 
H.  Newman  making  a  warranty  deed  of  that  date,  con- 
veying to  her  said  premises  by  proper  description,  and 
she  took  possession  of  the  same  collecting  rents  there- 
for, aggregating  $75. 

The  prayer  of  the  bill  is  that  said  instrmnents 
wherein  said  lot  is  described  as  No.  17  be  corrected  to 
show  the  proper  description ;  that  said  deed  from  Neal 
and  wife  to  Hersh,  as  trustee,  be  decreed  to  be  a  mort- 
gage only  and  complainants  be  allowed  to  redeem 
therefrom  on  such  terms  as  may  be  just ;  that  the  deed 
from  Hersh,  trustee,  to  McFall  dated  May  13,  1911, 
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and  the  deed  from  McFall  to  Hersh,  trustee,  due  May 
10,  1911,  be  declared  null  and  void ;  that  the  judgment 
in  favor  of  Threewit  against  Neal  and  wife  be  decreed 
to  be  the  first  and  prior  lien  on  the  premises ;  that  an 
account  of  said  transactions  be  taken  under  the  direc- 
tion of  the  court  and  that  upon  the  payment  of  what 
may  be  found  due,  defendants  be  decreed  to  surrender 
up  possession  of  the  property  and  to  convey  the  same 
to  them  by  good  and  sufl5cient  conveyances.  The  de- 
fendants named  in  the  bill  are  W.  W.  McFall,  Walter 
Waggoner,  E.  W.  Hersh,  trustee,  and  Fannie  H.  New- 
man. 

The  contract  made  between  Neal  and  wife  and 
Hersh,  made  and  recorded  at  the  same  time  as  the  deed 
from  Neal  and  wife  to  Hersh  as  trustee,  for  the  Coal 
Belt  National  Bank  of  Benton,  Illinois,  which  was 
made  a  part  of  the  bill,  contained  an  agreement  on  the 
part  of  Hersh  as  trustee  to  reconvey  said  premises 
free  and  clear  of  all  incumbrances  by  said  trustee, 
upon  the  payment  on  or  before  two  years  by  Neal  and 
his  wife  of  their  indebtedness  to  said  bank  and  said 
Flatt,  guardian,  as  evidenced  by  their  promissory 
notes  above  referred  to.  The  special  grounds  of  de- 
murrer relied  on  are,  first,  that  it  appears  from  the  bill 
the  deed  under  which  complainants  claim  title  to  the 
premises  was  not  executed  until  since  the  commence- 
ment of  this  suit ;  second,  that  it  appears  from  the  con- 
tract upon  which  complainants  base  their  right  to  re- 
deem that  complainants  are  barred  from  asserting  any 
rights  to  said  premises;  third,  that  the  bill  discloses 
that  the  premises  are  now  owned  by  an  innocent  third 
party,  who  has  purchased  the  same  for  value  without 
notice  of  the  rights  of  complainants.  It  is  assigned  as 
error  by  appellants  that  the  court  erred  in  sustaining 
the  demurrer  to  complainants'  bill  and  in  dismissing 
the  bill  and  rendering  judgment  against  complainants 
for  costs. 

The  deed  from  Neal  and  wife  to  Hersh  as  trustee, 
and  the  agreement  of  the  latter  to  reconvey  upon  the 
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payment  of  certain  indebtedness,  constituted  but  one 
transaction,  and  it  appears  to  us  evident  that  the  deed 
was  made  to  secure  the  repayment  of  the  money  on  or 
before  the  expiration  of  two  years,  and  that  it  was  not 
intended  as  an  absolute  conveyance  to  take  effect  at 
once  for  a  consideration  already  paid.  It  is  true  that 
where  a  deed  that  is  absolute  in  form  is  made  and  ac- 
cepted as  paying  an  antecedent  debt  and  not  as  security 
for  the  repayment  of  the  same,  an  agreement  to  recon- 
vey  in  a  certain  time  and  for  a  certain  sum  does  not 
of  itself  stamp  the  transaction  as  a  mortgage.  Devlin ' 
on  Deeds,  sec.  1115 ;  Pitts  v.  Cable,  44  111.  103.  But 
the  deed  and  contract  plainly  bring  this  transaction 
within  that  provision  of  the  statute  which  provides 
that  *  *  every  deed  conveying  real  estate  which  shall  have 
been  intended  only  as  a  security  in  the  nature  of  a 
mortgage,  though  it  be  by  an  absolute  conveyance  in 
terms,  shall  be  considered  as  a  mortgage.**  Eev.  St., 
chap.  95,  sec.  12  (J.  &  A.  jf  7587). 

The  facts  in  the  case  as  stated  in  the  bill,  however, 
show  conditions  sustaining  the  right  to  equitable  relief, 
even  if  the  deed  and  contract  referred  to  do  not  to- 
gether constitute  a  mortgage  on  the  premises,  because 
the  judgment  against  Neal  and  wife  in  favor  of  Three- 
wit  of  September  13,  1909,  was  a  lien  on  the  premises 
in  question  and  notice  to  the  world.  The  premises 
under  the  agreement  of  Hersh  were  to  be  reconveyed 
if  payment  of  the  debt  should  be  made  within  two 
years.  Within  two  years  the  trustee  conveyed  the 
premises  to  Waggoner,  who  afterwards  conveyed  the 
same  to  McFall  and  he  to  Newman,  and  before  the  ex- 
piration of  the  time  agreed  on  it  appears  from  the  bill 
that  the  proper  parties  were  ready  to  pay  the  debt  to 
the  trustee  and  he  refused  to  receive  it.  The  convey- 
ance of  the  property  under  these  circumstances  cer- 
tainly would  not  cut  off  the  right  to  redeem  possessed 
by  the  Neals  or  those  claiming  under  them.  None  of 
the  parties  defendant  can  be  held  to  be  innocent  parties 
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in  interest,  for  the  reason  that  not  only  the  judgment 
but  also  the  other  instruments  in  writing  relied  upon 
by  complainants  were  all  matters  of  record  and  showed 
fully  the  condition  of  the  title  to  the  premises.  A  point 
most  strongly  insisted  upon  by  defendants  in  error  in 
support  of  their  demurrer  to  the  bill,  and  to  sustain 
the  ruling  of  the  court  thereon,  is  that  the  bill  is  multi- 
farious for  the  reason  that  the  rights  of  the  two 
plaintiffs  in  error  are  inconsistent.  There  are  two 
parties  complainant,  one  of  them,  the  said  W.  G.  Three- 
wit,  claims  title  to  the  premises  in  question  by  reason 
of  a  sheriff's  sale  to  him  made  under  a  judgment  in  his 
favor  against  Neal  and  wife.  The  other  complainant, 
the  said  Hannah  Zwengle,  claims  title  through  the 
purchase  from  the  Neals  of  their  equity  of  redemption 
and  the  deed  conveying  the  same  from  them  to  her. 
It  is  true  that  the  interests  of  the  two  complainants 
are  to  a  large  extent  conflicting,  although  it  is  possible 
that  Threewit  may  have  some  rights  therein,  with 
which  the  interests  of  Zwengle  would  not  conflict,  and 
it  is  also  true  that  either  one  of  these  complainants 
might  properly  have  been  made  a  defendant.  Both 
complainants,  however,  are  necessary  parties  to  the 
suit,  and  before  either  one  of  them  can  succeed  in  es- 
tablishing his  or  her  rights  they  must  overcome  the 
claims  of  the  defendants  to  the  premises,  and  to  that 
extent  their  interests  are  identical.  The  first  thing  to 
be  determined  is,  whether  or  not  either  one  of  the  com- 
plainants have  a  right  to  equitable  relief  as  against 
the  defendants  and,  should  that  question  be  determined 
in  the  affirmative,  the  rights  of  the  two  complainants 
can  readily  be  adjusted  under  this  bill.  Being  neces- 
sary parties,  the  fact  that  one  of  them  might  property 
have  been  made  a  defendant  is  no  obstacle  in  equity 
to  the  adjustment  of  the  rights  of  all  the  parties  in- 
cluding the  two  complainants.  Sapp  v.  Phelps,  92  BL 
588. 

The  order  dismissing  the  bill  for  want  of  equity,  and 
entering  judgment  against  complainants  for  costs,  will 
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be  reversed  and  the  cause  remanded  with  directions 
to  the  court  below  to  overrule  the  demurrer  to  the  bill 
of  complaint,  in  order  that  such  further  proceedings 
may  be  had  as  equity  may  require. 

Reversed  and  renumded  with  directions. 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  y.  Julius  Eeyser,  Plaintiif  in  Error. 

(Not  to  be  reported  in  full.) 

Error  to  the  County  Court  of  Wayne  county;  the  Hon.  J.  V. 
Hbidinobb,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.    Affirmed.    Opinion  filed  December  1,  1915. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois 
against  Julius  Keyser,  defendant,  in  the  County  Court 
of  Wayne  county,  charging  defendant  with  wife 
abandonment.  The  jury  found  defendant  guilty.  To 
reverse  a  judgment  against  defendant  for  costs,  and 
ordering  defendant  to  pay  his  wife  $416  in  weekly 
payments  of  $8  for  the  period  of  fifty-two  weeks,  de- 
fendant prosecutes  this  writ  of  error. 

It  appeared  that  Julius  Eeyser  and  Leonne  Shelton 
were  married  on  September  30,  1911.  Winfield 
Keyser,  the  father  of  Julius,  owned  a  farm  with  a 
house  thereon,  in  which  he  lived  with  his  wife  and 
Julius.  The  father  and  son  operated  the  farm  as  part- 
ners and,  after  the  marriage,  the  son  brought  the  wife 
to  the  father's  home,  and  she  became  one  of  the  family, 
helping  the  mother  in  the  housework.  In  the  mean- 
time a  son  had  been  bom,  and  the  wife  was  soon  to 
become  a  mother  again.   Prior  to  this  time,  the  regard 
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of  defendant  for  his  wife  seems  to  have  waned  and  at 
times  he  refused  to  speak  to  hen  About  October  10, 
1913,  about  a  month  before  her  second  child  was  bom, 
he  sold  his  interest  to  his  father  for  $800,  and  taking 
that  money  with  him,  and  without  arranging  for  the 
care  of  his  wife  and  child,  went  to  the  northern  part 
of  the  State.  When  his  wife  asked  him  where  he  was 
going  he  made  no  satisfactory  answer,  and  stated  he 
was  going  to  Mexico.  The  mother  of  Julius  refused  to 
take  care  of  her  daughter-in-law  during  her  illness,  so 
she  was  taken  to  her  own  mother,  who  then  lived  at 
Fairfield,  where  she  and  her  two  children  have  since 
resided.  Defendant  remained  in  the  north  until  Christ- 
mas, during  which  time  he  neither  wrote  to  his  wife, 
nor  sent  anything  for  her  support.  He  afterwards 
went  to  Mattoon,  Illinois,  for  a  short  time  and  then  re- 
turned to  his  father's  home,  where  he  has  since  lived. 
On  one  occasion  following  his  return,  he  came  where 
his  wife  was  living,  but  said  that  he  came  to  see  his 
son.  Neither  at  that  time  nor  afterwards  did  he  offer 
to  take  his  wife  back,  nor  did  she  offer  to  return,  and 
during  this  time  she  was  supported  by  her  parents. 
At  no  time  while  apart  did  he  give  her  anything,  prior 
to  the  commencement  of  this  suit.  Several  months 
after  the  suit  was  commenced  he  gave  her  $1.50,  and 
also  furnished  a  small  amount  of  secondhand  clothing 
for  the  children. 

BicHABD  L.  BoGGs  and  Cbeighton  &  Thoicas,  for 
plaintiff  in  error. 

H.  S.  BuBGEss  and  William  T.  Bonham,  for  defend- 
ant in  error ;  Patbick  J.  Lucby,  of  counsel. 

Mr.  Pbesiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 
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Abstract  of  the  Decision* 

L  Husband  and  wife,  §  274* — when  evidence  sufflcient  to  sustain 
conviction  for  abandonment.  In  a  prosecution  charging  defendant 
with  a  misdemeanor  under  Kurd's  Rev.  St»  ch.  68,  sec.  24  (J.  ft  A. 
T  3431),  providing  that  "every  person  who  shall  without  good  cause 
abandon  his  wife,  and  neglect  and  refuse  to  maintain  and  provide 
for  her  •  •  •  shall  be  deemed  guilty  of  a  misdemeanor,"  evi- 
dence held  sufficient  to  warrant  the  Jury  in  finding  defendant 
guilty. 

2.  Husband  and  wife,  S  272* — what  is  nature  of  proceeding 
against  husband  for  abandonment.  A  proceeding  under  Kurd's  Rev. 
St,  ch.  68,  sec  24  (J.  ft  A.  H  3431),  providing  that  "every  person 
who  shall  without  good  cause  abandon  his  wife,  and  neglect  and 
refuse  to  maintain  and  provide  for  her  *  •  *  shall  be  deemed 
guilty  of  a  misdemeanor,"  is  a  criminal  proceeding  and  the  amount 
ordered  to  be  paid  by  defendant  is  in  the  nature  of  a  fine  assessed 
against  him»  although  ordered  by  the  statute  to  be  paid  to  the 
wife. 

3.  Husband  and  wife,  S  272* — how  amount  of  penalty  for  aban' 
donment  determined.  The  amount  of  the  penalty  to  be  assessed 
against  a  defendant  in  case  of  conviction  of  wife  abandonment 
under  Kurd's  Rev.  St,  ch.  68,  sec.  24  (J.  ft  A.  H  3431),  and  to  be 
paid  to  the  wife  as  provided  by  the  statute,  is  to  be  determined  by 
the  rules  relating  to  the  imposition  of  fines  and  not  by  those  ap- 
plicable to  cases  of  separate  maintenance. 

4.  Husband  and  wife,  S  272* — when  amount  of  penalty  for  wife 
abandonment  in  discretion  of  court.  The  amount  of  the  penalty 
to  be  assessed  against  a  defendant  in  case  of  conviction  of  wife 
abandonment  under  Kurd's  Rev.  St,  ch.  68,  sec.  24  (J.  ft  A.  If  3431), 
must  be  left  somewhat  to  the  discretion  of  the  court 

6.  Husband  and  wife,  I  272* — when  no  abuse  of  discretion  of 
court  in  fixing  penalty  for  wife  abandonment.  Where  defendant 
had  been  convicted  of  wife  abandonment  under  Kurd's  Rev.  St, 
ch.  68,  sec.  24  (J.  ft  A.  If  3431),  an  order  that  defendant  pay  his 
wife  $8  a  week  for  fifty-two  weeks  held  not  an  abuse  of  discretion 
in  fixing  the  penalty  provided  by  such  statute,  where  it  appeared 
that  at  the  time  defendant  abandoned  his  wife  he  had  $800  in 
money,  but  made  no  provision  for  her,  and  that  during  a  period 
of  about  a  year  and  a  half  intervening  between  such  abandon* 
ment  and  the  trial  he  paid  her  $1.50  and  gave  her  some  secondhand 
clothes  for  their  children,  but  made  no  other  provision  for  her. 

•See  nilnoli  Note*  Digest,  Vols.  XI  to  XV,  and  CnmulAtlTe  Quarterly,  aMM 
topie  and  eectlon  nnmber. 
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Mrs.  George  Orimm,  Appellee,  y.  O.  H.  Llenemann  and 

A.  B.  Boekwell,  Appellants. 

(Not  to  be  reported  In  fnll.) 

Appeal  from  the  Circuit  Court  of  Madison  county;  tlie  Hon. 
W.  B.  Hadlet,  Judge,  presiding.  Heard  in  this  court  at  the  llarch 
term,  1916.    Affirmed.    Opinion  filed  December  1,  1915. 

Statement  of  the  Case. 

Action  by  Mrs,  George  Grimm,  plaintiff,  against  G. 
H.  Llenemann  and  A.  B.  Bockwell,  defendants,  in  the 
Circuit  Court  of  Madison  county,  to  recover  on  a 
promissory  note.  From  a  judgment  for  plaintiff  and 
against  defendants  on  plea  of  set-off,  defendants  ap- 
peaL  Defendants  pleaded  partial  payment  and  set-off, 
and  made  tender  of  the  balance.  Trial  by  jury  was 
waived.  There  were  no  propositions  of  law  or  fact 
submitted. 

It  appeared  that  George  Grimm,  who  owned  a  saloon 
in  New  Douglas,  Illinois,  died  in  July,  1910,  and  that 
the  value  of  the  stock  and  fixtures  of  the  saloon  there 
amounted  to  between  $600  and  $800.  There  was  little 
other  property,  and  the  stock  and  fixtures  were  taken 
by  the  widow  on  her  award.  On  September  6,  1910, 
George  Grimm,  Jr.,  as  agent  for  his  mother,  sold  the 
stock  and  fixtures  to  defendant  G.  H.  Llenemann  for 
his  son-in-law,  Eph  Vinyard.  At  the  time  of  his  death, 
Gteorge  Grimm,  Sr.,  owned  the  Highland  Brewing  Com- 
pany $175,  so  that  it  was  necessary  to  get  the  consent 
of  tlie  company  to  make  a  transfer  of  the  property. 
George  Grimm,  Jr.,  Llenemann  and  Vinyard  called 
upon  Eugene  Schott,  the  president  of  the  Brewing 
Company.  Schott  drew  up  an  agreement  which  was 
signed  by  Vinyard  and  Grimm,  Jr.,  the  latter  acting 
for  his  mother : 
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^'September  6th,  1910. 

**This  agreement  entered  into  between  Geo.  Grimm 
and  Eph  Vinyard,  both  of  New  Douglas,  Illinois.  Geo. 
Grimm  agrees  to  sell  his  father's  saloon  business  in 
New  Douglas,  Illinois,  to  Eph  Vinyard.  And  Eph 
Vinyard  agrees  to  buy  Geo.  Grimm's  saloon  business. 
They  both  agree  that  the  stock  of  goods  shall  be  in- 
voiced. Geo.  Grimm  to  select  one  invoicer  and  Eph 
Vinyard  to  select  one  invoicer;  if  these  two  cannot 
agree  they  shall  select  the  third ;  then  all  three  shall 
appraise  the  stock.  The  furniture  of  the  saloop  shall 
be  priced  by  Eph  Vinyard  and  Geo.  Grimm  and  the 
price  shall  be  what  they  will  agree  upon.  Mr.  Geo. 
Grimm  promises  to  pay  the  Highland  Brewing  Com- 
pany $125  for  the  note  which  they  hold  against  his 
father  and  Eph  Vinyard  shall  pay  the  Highland  Brew- 
ing Co.  $50.  Mr.  Eph  Vinyard  agrees  to  hold  out  the 
$125  of  the  amount  of  the  invoice  which  Geo.  Grimm 
agrees  to  pay  the  Highland  Brewing  Company,  and 
Eph  Vinyard  agrees  to  pay  the  $125  to  the  Highland 
Brewing  Company's  agent,  Mr.  Peter  Watts. 

(Signed)      Eph  Vinyabd 

Geo.  Gbimm.'* 

Lienemann  then  paid  the  $50  and  the  stock  was  in- 
voiced by  two  persons  selected  as  agreed. 

At  the  time  of  the  trial  both  parties  who  made  the 
invoices  were  dead  and  the  invoice  was  not  in  evidence. 
There  was  no  evidence  of  that  amount  other  than  the 
facts  and  circumstances  of  the  case  and  the  testimony 
of  George  Grimm,  Jr.,  Lienemann  and  Vinyard.  The 
former  testified  to  have  written  down  the  articles  and 
added  up  the  amounts  at  which  they  were  invoiced  and 
that  the  total  was  $777.  Lienemann  and  Vinyard 
testified  that  the  total  was  $652.  The  note  sued  on,  for 
$252,  was  prepared  at  the  request  of  Lienemann  in  the 
absence  of  George  Grimm,  Jr.,  and  signed  by  Liene- 
mann with  A.  B.  Rockwell  as  surety.  Lienemann  also 
paid  Grimm  $400  and  afterwards  paid  the  Brewing 
Company  the  $125  provided  for  in  the  agreement  to 
be  paid  by  Grimm.    Grimm  made  out  and  executed  for 
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Lienemann  the  following  writing,  which  he  called  a 
bill  of  sale :  *  *  This  is  to  certify  that  G.  H.  Lienemann 
has  paid  $652  (six  hundred  and  fifty  two  and  00/100 
dollars)  as  full  payment  for  stock  of  dram  shop  goods 
and  fixtures  belonging  to  estate  of  Geo.  Grimm,  Sr., 
deceased. 

Geo.  Gbimm,  Jr. 

Mbs.  Mabt  Gbimm, 
per  Geo.  Gbimm,  Jb.** 

Geebs  &  Geebs,  for  appellants. 

D.  H.  MuDGE,  for  appellee. 

Mr.  PBEsmiNG  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Bills  and  notes,  §  440* — what  constitutes  prima  facie  case. 
In  an  action  .to  recover  on  a  promissory  note,  plaintiff  establishes  a 
prima  facie  case  by  proof  of  the  note. 

2.  Bills  and  notes,  §  406* — when  burden  on  defendant  to  estab- 
lish  defense.  Where  the  plaintiff  establishes  a  prima  facie  case 
by  proof  of  a  note,  the  burden  of  establishing  a  defense  by  a  pre- 
ponderance of  the  evidence  is  upon  defendant 

3.  Bills  and  notes,  §  440^— when  evidence  sufficient  to  sustain 
finding.  In  an  action  to  recover  on  a  promissory  note,  where  de- 
fendant claimed  set-off,  and  where  the  evidence  as  to  set-off  was 
conflicting,  a  finding  for  plaintiff  and  against  defendant  on  his 
plea  of  setoff  held  sustained  by  the  evidence. 

•See  nilnole  Note*  Dlseet,  Vols.  XI  to  XV,  and  CmnnlattTe  <|aarletly,  hum 
tople  and  •eclloii  nmnber. 


FouBTH  District — ^Decembeb,  1915.  623 

Sweetser  v.  Chicago  ft  A.  R.  Co.,  196  lU.  App.  623. 


WUUam  H.  Sweetser,  Appellee,  y.  Chicago  &  Alton 

Bailroad  Company,  Appellant. 

1.  CoMMEBCE,  §  5* — what  law  {governs  duties  and  responsihili' 
ties  of  interstate  carriers.  Since  the  enactment  of  the  Carmack 
amendment  to  the  Interstate  Commerce  Act  the  law  respecting  the 
duties  and  responsibilities  of  common  carriers  of  interstate  ship- 
ments is  to  be  found  wholly  in  the  acts  of  Congress  as  construed 
by  the  Supreme  Court  of  the  United  States. 

2.  Commerce,  §  5* — what  is  effect  of  Carmack  amendment  upon 
state  regulations  on  liaWity  for  interstiUe  shipments.  In  enact- 
ing the  Carmack  amendment  to  the  Interstate  Commerce  Act, 
Congress  manifested  a  purpose  to  take  possession  of  the  subject 
of  the  liability  of  a  railway  carrier  for  loss  or  damage  to  an 
interstate  shipment,  and  all  State  regulations  on  the  subject,  in- 
cluding provisions  of  State  constitutions  or  laws  invalidating  con- 
tracts limiting  the  carrier's  liability,  are  thereby  superseded. 

3.  Cabbiebs,  §  241* — when  provision  of  hill  of  lading  requiring 
certain  notice  as  prerequisite  to  recovery  sufficient  in  form.  In  an 
action  to  recover  for  alleged  negligent  damage  to  a  race  horse  while 
being  transported  in  interstate  commerce,  language  in  the  shipping 
contract  providing  that  recovery  for  injuries  to  the  property  in 
transit  will  be  barred  unless  the  notice  of  the  injury  be  given  to 
the  carrier  within  five  days  after  the  shipment,  held  plain  and  cer- 
tain in  meaning. 

4.  Carriers,  §  241* — what  is  object  of  provision  in  hill  of  lading 
requiring  notice  of  injury  to  shipment  as  prerequisite  to  recovery. 
Where  a  contract  for  the  shipment  of  live  stock  contains  a  pro- 
vision barring  recovery  for  injury  to  the  live  stock  transported 
unless  notice  of  the  injury  is  given  to  the  shipper  within  a  named 
time,  the  manifest  object  of  such  a  provision  is  to  force  those 
claiming  to  have  been  damaged  by  the  negligence  of  the  carrier 
to  present  their  claims  promptly  for  adjustment,  while  the  facts 
and  circumstances  on  which  the  claims  are  based  are  fresh  in  the 
memories  of  parties  and  witnesses,  and  to  prevent  dishonest  claim- 
ants from  harassing  or  imposing  upon  the  carrier. 

5.  Carriers,  §  241* — when  provision  in  hill  of  lading  limiting 
time  for  presentation  of  claim  valid,  A  provision  in  a  shipping 
contract  limiting  the  time  within  which  a  claim  for  damages  for 
injury  to  live  stock  may  be  made,  and  fixing  the  manner  and  place 
of  making  it,  is  valid  and  binding  when  voluntarily  and  understand- 
ingly  entered  into. 

•See  minole  Notes  Dlffett,  Vols.  XI  to  XV,  and  Ciiiiiiil«ti¥e  Quarterly*  tUM 
teple  and  aecUoii  number. 
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6.  CoNFUCT  OF  LAWS,  {  21* — wTiat  law  governs  validity  of  provitUm 
in  contract  for  interstate  shipment  limiting  time  for  bringing  suit. 
Under  the  Carmack  amendment  to  the  Interstate  Commerce  Act 
the  validity  of  a  provision  in  a  contract  of  interstate  shipment  that 
suit  must  be  brought  within  a  special  period  is  a  Federal  question 
to  be  settled  by  the  general  common  law,  and  the  question  is  with- 
drawn from  the  operation  of  State  legislation. 

7.  CoNTBACTS,  f  120* — when  failure  of  shipper  to  read  contract 
no  defense  snder  Federal  law.  Under  the  Carmack  amendment  to 
the  Interstate  Commerce  Act  the  fact  that  a  shipper  of  live  stock  in 
interstate  commerce  did  not  read  the  contract  of  shipment  at  the 
time  of  signing  it  would  not  under  the  Federal  law  relieve  him 
from  the  binding  force  of  the  provisions  of  the  contract 

8.  Cabbiebs,  f  241* — when  provision  in  hill  of  lading  limiting 
tim^  for  notice  of  injury  valid.  The  duty  required  of  a  shipper  by 
a  shipping  contract  providing  that  recovery  for  injury  to  live 
stock  shipped  shall  be  barred  unless  notice  of  the  injury  is  given 
to  the  carrier  within  five  days  is  reasonable,  and  compliance  there- 
with is  not  onerous. 

9.  Cabbiebs,  §  241* — when  failure  to  give  notice  of  injury  to 
live  stock  within  time  limited  precludes  recovery.  The  failure  of  a 
shipper  of  live  stock  in  interstate  commerce  to  comply  with  a 
requirement  of  the  shipping  contract  that  notice  of  injury  to  the 
live  stock  be  given  to  the  carrier  within  five  days  is  fatal  to  the 
right  to  recover  for  such  injury. 

10.  Appeal  and  ebbob,  §  1802* — when  remand  on  reversal  «n- 
necessary.  In  an  action  to  recover  for  injury  to  a  race  horse  in 
transportation  in  interstate  commerce,  where  the  shipping  contract 
requires  that  notice  of  injury  be  given  to  the  carrier  within  a 
named  time,  the  testimony  of  plaintiff  that  he  failed  to  comply 
with  such  requirement  will  obviate  the  necessity  of  a  remand  on 
reversaL 

Appeal  from  the  Circuit  Court  of  Madison  county,  the  Hon. 
William  E.  Hadley,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.    Reversed.    Opinion  filed  December  1,  1915. 

C,  E.  Pope  and  H.  F.  Dbiemeybb,  for  appellani; 
Silas  H.  Stkawn,  of  counsel. 

J.  V.  E.  Marsh,  for  appellee. 

Mr.  Presiding  Justice  Higbeb  delivered  the  opinion 
of  the  court. 

*S«e  nilnols  Notes  Diireit,  Vols.  XI  to  XV,  snd  Caniiil«ti¥e  Quarterlj*  hum 
topic  and  section  nnniber. 
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Appellee  obtained  a  JT;idgmeiit  against  appellant  in 
the  Circuit  Court  of  Madison  county,  for  the  stun  of 
$375,  on  account  of  injuries  to  a  race  horse  owned  by 
him.  The  injuries  occurred  under  the  following  cir- 
cumstances : 

The  race  horse  called  Peter  Pan,  owned  by  appellee 
and  in  charge  of  Walter  Hutchins,  was  in  a  race  at 
Bowling  Green,  Missouri,  but  becoming  lame  was 
drawn  from  the  race  and  soon  thereafter,  on  August  8, 
1913,  was  shipped  by  Hutchins,  with  two  other  horses, 
from  that  point  to  Alton,  Illinois,  over  appellant's 
road.  At  Godfrey,  Illinois,  the  car  containing  the 
horses  was  set  out  of  the  train  to  be  taken  to  Alton  by 
a  switch  engine.  This  engine  was  carelessly  managed 
in  coupling  onto  the  car,  so  that  it  struck  the  same  with 
such  force  as  to  knock  the  horse  down  and  severely 
injure  him,  and  destroy  its  value  as  a  race  horse,  which 
was  shown  to  have  been  from  $1,500  to  $2,000  before 
the  injury.  At  the  time  the  horse  was  shipped,  a  ship- 
ping contract  was  prepared  by  appellant's  agent  at 
Bowling  Green  and  signed  in  duplicate,  one  copy  being 
kept  by  the  agent  and  the  other  delivered  to  Hutchins, 
and  the  freight  bill  to  Alton,  amounting  to  $19,  was 
paid  by  Hutchins  to  the  agent.  The  agent  at  Bowling 
Oreen  testified  Hutchins  asked  him  the  rate  and  he 
told  him  it  would  be  $19,  at  a  valuation  of  $100  each 
for  the  horses.  Hutchins  denies  this  and  states  when 
he  applied  to  the  agent  the  latter  put  him  off  until  after 
the  passenger  train  should  have  passed;  that  the 
freight  train  came  in  immediately  behind  the  pas- 
senger and  that  he  then  ran  into  the  depot,  called  to 
the  agent,  who  brought  the  contract  to  the  window 
where  he  signed  it  and  ran  to  his  car ;  that  it  was  then 
7 :30  p.  M.,  the  light  was  poor  and  he  could  hardly  see 
where  to  put  his  name ;  that  he  made  no  inquiry  about 
rates  and  there  was  nothing  said  as  to  the  valuation 
by  the  agent.  The  agent  stated  the  time  at  which  the 
contract  was  signed  was  an  hour  earlier. 
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A  number  of  errors  are  assigned  by  appellant,  bnt 
it  seeks  to  reverse  the  judgment  on  two  prindpal 
grounds:  One,  that  the  contract  and  appellant's  tariff 
schedule,  duly  published  and  on  file  with  the  Interstate 
Commerce  Commission,  each  provided  that  at  the  rate 
of  freight  charged  appellant's  liability  was  limited  to 
$100  for  any  injury  to  each  horse  and  that  therefore 
the  judgment  was  in  excess  of  appellant's  liability. 
Second,  that  appellant  was  not  liable  for  any  amount 
whatever  to  appellee,  because  it  was  provided  in  sec- 
tion 11  of  the  contract  that  if  any  loss  or  damage  of 
any  kind  should  occur  to  the  property  named  in  the 
contract,  the  shipper  should,  within  five  days  after  the 
live  stock  in  question  had  been  shipped,  give  notice  in 
writing  of  his  claim  therefor  to  the  railroad  company 
and  that  in  the  event  of  a  failure  of  the  shipper  to  give 
such  notice,  he  released  and  should  be  barred  from  all 
claims  of  any  kind  or  character  against  said  railroad 
company,  arising  out  of  the  injury  or  damage  to  said 
stock.  Counsel  for  appellant  in  their  brief  contend 
that  this  being  an  interstate  shipment,  the  whole  sub- 
ject-matter of  the  suit  and  contract  governing  the  ship- 
ment  is  embraced  and  governed  by  the  Federal  Inter- 
state Commerce  Act  as  amended  by  the  Carmack 
amendment  passed  June  29,  1906 ;  and  that  while  the 
State  courts  have  jurisdiction  to  try  such  cases,  they 
must  be  governed  in  the  trial  by  said  act  as  amended 
and  Federal  decisions  construing  the  same.  The  au- 
thorities cited  by  appellant  support  the  position  as- 
sumed by  them,  and  show  that  by  said  act  and  the 
Carmack  amendment,  Congress  assumed  control  of  the 
subject  of  liabilities  such  as  that  in  question  and  re- 
moved it  from  the  control  of  the  several  States.  In 
the  case  of  Adams  Express  Co.  v.  Croninger,  226  U. 
S.  491,  it  is  said  by  the  Supreme  Court  of  the  United 
States  upon  this  subject:  ** Neither  uniformity  of 
obligation  nor  of  liability  was  possible  until  Congress 
should  deal  with  the  subject.  ♦  ♦  ♦  That  the  legis- 
lation supersedes  all  the  regulations  and  policies  of  a 
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particular  State  upon  the  same  subject,  results  from 
its  general  character.  It  embraces  the  subject  of  the 
liability  of  the  carrier  under  a  bill  of  lading  which  he 
must  issue,  and  limits  his  power  to  exempt  himself  by 
rule,  regulation  or  contract.  Almost  every  detail  of 
the  subject  is  covered  so  completely  that  there  can  be 
no  rational  doubt  but  that  Congress  intended  to  take 
possession  of  the  subject  and  supersede  all  State  reg- 
ulation with  reference  to  it.  Only  the  silence  of  Con- 
gress authorized  the  exercise  of  the  police  power  of 
the  State  upon  the  subject  of  such  contracts.  But  when 
Congress  acted  in  such  a  way  as  to  manifest  a  purpose 
to  exercise  its  conceded  authority,  the  regulating 
power  of  the  State  ceased  to  exist.  ♦  •  •  The 
duty  to  issue  a  bill  of  lading,  and  the  liability  thereby 
assumed,  are  covered  in  full;  and  though  there  is  no 
reference  to  the  effect  upon  State  regulation,  it  is  evi- 
dent that  Congress  intended  to  adopt  a  uniform  rule 
and  relieve  such  contracts  from  the  diverse  regulation 
to  which  they  had  been  theretofore  subject.*^  Our  Ap- 
pellate Court  has  held  upon  the  same  subject  that: 
*  *  The  law  respecting  the  duties  and  responsibilities  of 
common  carriers  of  interstate  shipments  is  now  to  be 
found  wholly  in  the  acts  of  Congress  as  construed  by 
the  United  States  Supreme  Court ;  that  as  declared  by 
that  court.  Congress  has  so  manifested  a  purpose  in 
the  Carmack  amendment  to  take  possession  of  the  sub- 
ject of  the  liability  of  a  railway  carrier  for  loss  or 
damage  to  an  interstate  shipment  as  to  supersede  all 
State  regulation  upon  the  same  subject,  including  the 
provisions  of  State  constitutions  or  laws  invalidating 
contracts  limiting  the  carrier's  liability.'*  J.  C.  Shaf- 
fer (B  Co.  V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  185  HI.  App. 
615  and  Oamble-Robinson  Commission  Co.  v.  Union 
Pac.  R.  Co.,  180  111.  App.  256.  The  judgment  of  the 
Appellate  Court  in  the  case  last  named  was  reviewed 
and  affirmed  by  the  Supreme  Court  in  262  HI.  400,  and 
it  was  there  said  that  the  Carmack  amendment  to  the 
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Interstate  Commerce  Act  **  superseded  all  regulations 
and  policies  of  the  different  States.'* 

Assuming  therefore  that  the  contract  of  shipment 
in  this  case  must  be  governed  by  the  Federal  act,  we 
must  consider  the  effect  to  be  given  the  provisions  of 
this  contract  thereunder.  If  appellee  is  barred  in  his 
right  of  action  by  his  failure  to  give  five  days*  notice 
of  the  injury  to  his  horse,  which  failure  is  admitted  by 
him,  as  provided  for  by  section  11  of  the  contract,  then 
it  would  be  unnecessary  and  useless  to  discuss  the 
question  whether  appellant  is  limited  in  his  liability 
by  other  provisions  of  the  contract,  and  for  that  reason 
the  effect  of  section  11  should  be  first  determined.  The 
language  of  this  section  is  plain  and  its  meaning  cer- 
tain, wherein  it  provides  that  notice  of  the  injury  must 
be  given  within  five  days  after  the  shipment  or  recov- 
ery therefor  will  be  barred.  This  provision  in  a  ship- 
ping contract  is  not  an  unusual  one,  and  the  validity 
of  similar  provisions  has  been  frequently  passed  upon 
by  State  and  Federal  courts.  It  is  stated  in  Black  v. 
Wabash,  St.  L.  <&  P.  Ry.  Co.,  Ill  lU.  351:  "The 
manifest  object  of  such  a  provision  is  to  force  those 
claiming  to  be  damaged  by  the  carrier 's  negligence,  to 
promptly  present  their  claims  for  adjustment  while 
the  facts  and  circumstances  upon  which  they  are  based 
are  fresh  in  the  memories  of  parties  and  witnesses, 
and  to  prevent  being  harassed  or  imposed  upon  by  dis- 
honest claimants. ' ' 

In  Baltimore  d  0. 8.  W.  R.  Co.  v.  Ross,  105  HL  App. 
56,  the  court  holds,  for  the  reasons  set  forth  in  the  case 
last  above  referred  to,  that  such  a  provision  is  binding 
when  voluntarily  and  understandingly  entered  into; 
and  again  in  Baltimore  £  0.  S.  W.  R.  Co.  v.  Fox,  113 
HI.  App.  180,  it  is  held:  "A  provision  limiting  the 
time  within  which  a  claim  may  be  made  and  fixing  the 
manner  and  place  of  making  it,  is  also  valid  and  bind- 
ing.** In  Clegg  v.  St.  Louis  <&  S.  F.  R.  Co.,  203  Fed. 
971,  the  Federal  Circuit  Court  of  Appeals  for  the 
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eighth  circuit  held  a  similar  provision  to  be  valid,  and 
again  in  Missouri,  K.  (&  T.  Ry.  Co.  v.  Harriman  Bros., 
227  U.  S.  657,  the  Supreme  Court  of  the  United  States 
holds  that  the  Carmack  amendment  had  withdrawn  the 
determination  of  the  validity  of  all  stipulations  in  in- 
terstate shipping  contracts  from  State  law  and  legis- 
lation under  that  amendment ;  and  that  the  validity  of 
a  provision  that  suit  must  be  brought  within  a  special 
period  is  a  Federal  question  to  be  settled  by  the  gen- 
eral conmoLon  law. 

Hutchins  testified  that  he  did  not  read  the  contract 
at  the  time  he  signed  it  but,  even  if  he  did  not  do  so, 
this  would  not  now  relieve  him  from  the  binding  force 
of  its  provisions  under  the  Federal  law.  Atchison,  T. 
(&  S.  F.  Ry.  Co.  V.  Robinson,  233  U.  S.  173 ;  Missouri, 
K.  <&  T.  Ry.  Co.  V.  Harriman  Bros.,  supra;  Great 
Northern  Ry.  Co.  v.  O'Connor,  232  U.  S.  508,  8  N.  C. 
C.  A.  53.  And  it  is  to  be  observed  that  even  if  Hutchins 
did  not  read  the  contract  at  the  time  he  signed  it,  he 
had  ample  time  to  do  so  before  the  expiration  of  the 
five  days  within  which  it  required  notice  of  damage  to 
be  given,  and  he  could  thereby  easily  have  advised  him- 
self of  this  requirement  of  the  contract.  The  duty 
provided  for  in  this  regard  was  not  an  onerous  one, 
and  from  what  is  said  in  the  foregoing  authority,  and 
as  it  appears  from  a  reading  of  the  same,  it  was  a 
reasonable  one  and  could  readily  have  been  complied 
with  by  appellee  or  his  agent. 

In  Clegg  v.  St.  Louis  £  S.  F.  R.  Co.,  supra,  it  is  said 
upon  this  question:  **We  are  clearly  of  the  opinion 
that  the  eleventh  provision  in  the  contract  above 
quoted,  relative  to  giving  notice,  was  a  valid  one,  and 
the  failure  to  give  the  notice  fatal  to  plaintiff's  right  to 
recover, ' '  and  many  cases  are  there  cited  in  support  of 
this  doctrine.  Appellee  or  his  agent  might  readily  have 
given  the  notice  of  damage  to  his  stock  required  of  him 
by  the  contract,  and  having  failed  to  do  so  he  is,  by  vir- 
tue of  the  established  rules  of  law  above  referred  to. 
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barred  from  any  recovery  in  this  suit.  The  judgment 
of  the  court  below  will  be  reversed,  and  as  appellee 
himself  testified  that  he  did  not  give  the  required 
notice,  and  no  recovery  can  be  had  in  its  absence,  the 
case  will  not  be  remanded. 

Reversed. 
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when  instruction  is.    pp.  360,  370. 

when  instruction  omitting  essential  element  is.    p.  605. 

when  modification  of  Instruction  is.    p.  605. 

-^  when  omission  in  instruction  is.    p.  216. 

when  refusal  of  instructions  is.    pp.  218,  530,  536,  539,  556. 

—^  when  refusal  to  allow  peremptory  challenge  Is.    p.  536. 

when  remarks  of  counsel  are.    p.  518. 

Instructions — when  omission  cured  by  other  Instructions,    p.  192. 

Joinder  in  error— when  right  of  not  lost.    p.  65. 
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Judicial  notice — when  trial  coart  presumed  to  have  taken  of  ordi- 
nance,   p.  37. 

Jurisdiction — when  defendant  estopped  to  object  to  want  of,  on  ap- 
peal,   p.  73. 

Motion  for  directed  verdict— when  error  in  overruling  waived,  p.  450. 

Motion  for  new  trial — ^when  not  essential  to  right  of  review,   p.  174. 

Number  of  witnesses — when  presumed  court  would  have  made  order 

as  to  limitation  of.    p.  113. 
when  presumed  not  to  be  unreasonable,    p.  113. 

Ohiections  below — when  not  necessary  that  question  of  exclusion  of 
State  law  be  raised  in  trial  court    p.  539. 

Peremptory  chttllenge — when  refusal  not  reversible,   p.  536. 

Prejudicial  error — when  failure  to  exclude  question  not.   p.  344. 

Record — when  matters  not  contained  in  not  considered,    p.  229. 
—^  when  not  presumed  trial  court  acted  on  evid^ice  not  in.    p.  363. 
when  stipulations  of  facts  not  part  of.    p.  262. 

Release  of  error^-what  constitutes  plea  of.   p.  65. 

what  does  not  constitute,   p.  65. 

what  presumed  on  demurrer  to  plea  of.   p.  65. 

when  Judgment  reversed  on  plea  alleging,    p.  65. 

when  unnecessary  to  determine  existence  of  error  in  case  of.  p  65. 

Remanding  cause — when  additional  evidence  may  be  heard  after. 

p.  45. 
when  amendment  proper  after,    p.  45. 

i2em«t<<^«r— when  cures  error  in  Judgment    p.  518. 

Reply  &H6/— what  cannot  be  raised  in.   p.  148. 

Requests — when  party  cannot  complain  of  instructions  requested  by 
himself,    p.  403. 

Reversal — when  cause  is  remanded  to  permit  amendment  Without 

considering  effect  thereof,    p.  325. 
when  cause  may  be  remanded  to  permit  of  amendment  of 

declaration,    p.  325. 

when  not  remanded  on  second  reversal,   p.  560. 

when  remand  unnecessary,  p.  623. 

when  remanded  notwithstanding  insufficiency  of  proof,    p.  303. 

Review — when  matters  not  preserved  for.    p.  174. 
when  proceeding  subject  to.    p.  262. 

Selection  of  jury — ^when  failure  to  comply  with  statute  harmless, 
p.  536. 

Special  verdict— how  sufficiency  of,  saved  for  review,    p.  262. 

Suhstanti(U  justice — when  Judgment  not  reversed,    p.  459. 

Transfer  to  Supreme  Court — when  granted,    p.  488. 

Trial  de  novo— wh&t  constitutes,    p.  262. 
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Verdict — when  not  against  manifest  weight  of  eyidence.    p.  322. 

when  not  disturbed,    pp.  1,  344,  509,  574. 

when  not  disturbed  as  against  weight  of  eyidence.    p.  23. 

when  not  disturbed  on  ground  of  excessive  damages,    pp.  590, 

636. 

•*  when  not  reversed  as  against  weight  of  evidence,    p.  320. 

when  not  set  aside,   p.  516. 

Workmen* 9  compensation — when  no  right  of  appeal  to  Appellate  Court 

on  proceedings  by  arbitrators,    p.  262. 
Written  pleadings — when  party   cannot  complain  of   unnecessaiy. 

p.  280. 

ASSAULT  AND  BATTERY. 

Damages — when  loss  of  comfort,  society  and  friendship  of  husband 

not  an  element  of.   p.  399. 
Instructions — ^when  misleading,   p.  399. 

ASSIGNMENTS. 

Judgment — when  reassignment  properly  decreed  in  specific  perform- 
ance,   p.  406. 

ASSUMPSIT. 

Acfionr-when  lies.    p.  527. 

Deliveru — when  evidence  shows,    p.  518. 

when  necessary  to  show.    p.  518. 

ATTORNEY  AND  CLIENT. 

Eminent  domain — ^how  fees  computed,    p.  113. 

what  is  effect  of  amount  of  recovery  in  determining  fees.    p.  113. 

Fees — ^how  reasonable  value  of  services  determinable,    p.  113. 

when  amount  awarded  not  excessive,    p.  113. 

when  court  has  power  to  determine,    p.  113. 

when  evidence  Insufficient  to  authorize  award  on  dissolution  of 

temporary  injunction,    p.  363. 

when  may  be  allowed  upon  dissolution  of  temporary  injunction. 

p.  363. 

when  properly  denied,    p.  358. 

AUTOMOBILES. 

Contributory  negligence — when  question  for  Jury.    p.  509. 
Counties — when  not  liable  for  injuries  caused  by.    p.  195. 
Damages — ^when  instructions  correct,    p.  509. 
Lights — when  question  for  Jury  as  to  whether  absence  of,  was  cause 

of  injury,   p.  81. 
Operation — when  negligence  question  for  Jury.    p.  509. 
when  question  of  due  care  for  Jury.    p.  81. 
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Speed — ^how  Motor  Vehicle  Act  construed,    p.  509. 

when  instmcticm  erroneous,    p.  500. 

when  qaestion  as  to  Whether  excessive,  was  cause  of  injury  for 

Jury.    p.  8L 

when  question  for  Jury.   p.  8L 

when  statute  not  violated  by,  in  excess  of  ten  miles  per  hour. 

p.  500. 

BANKRUPTCY. 

Action  by  trustee — when  evidence  properly  excluded,    p.  45. 

—  when  evidence  sufficient  to  sustain  decree,    p.  45. 

when  pleadings  in  another  case  admissible,    p.  45. 

Trustee—when  a  trespasser  on  taking  personalty  from  officer,    p.  102. 

BASTARDS. 

AUbi — when  not  conclusive  as  to  date  of  conception,    p.  556. 
Conception — when  specific  date  not  controlling  as  to  time  of.    p.  556. 
Instructions — when  proper  as  to  finding  for  defendant    p.  556. 
——  when  proper  as  to  immateriality  of  dates  of  intercourse,  p.  556. 

—  when  properly  modified  as  to  date  of  intercourse,    p.  556. 
PatemUih—when  evidence  sufficient  to  sustain  finding  as  to.    p.  566. 
when  question  for  Jury.    p.  556^ 

Pre^monoy— duration  of.    p.  556. 
Wi^neatetf— credibility  of.    p.  556. 

BROKERS. 

Commission — when  entitled  to  recover,    p.  605. 

when  evidence  sustains  finding  that  broker  induced  purchase. 

p.  385. 
— —  when  instructions  erroneous,    p.  385. 

when  Judgment  properly  entered  on  set-off  in  action  for.    p.  39. 

when  mere  negotiation  not  sufficient  to  render  broker  procuring 

cause,    p.  39. 

when  procuring  cause  of  sale.    p.  605. 

Compensation — ^when  evidence  of  compromise  admissible,    p.  229. 
Evidence — when  not  incompetent  as  relating  to  matters  res  adjudi- 

cata.   p.  45. 
Existence  of  relation — ^when  shown,    p.  605. 
Procuring  cause — ^when  evidence  sustains  finding  with  respect  to.  p.  39. 

when  not.    p.  39. 

Renting  premises — when  question  as  to  who  has  procuring  cause  for 

Jury.    p.  89. 

CARRIERS. 
A.cts  of  Congress — when  duties  and  liabilities  determined  by,   p.  49. 
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BUI  of  lading — wbat  Is  object  of  provlBion  requiring  notice  of  injury 

to  shipment,    p.  623. 

what  law  governs  validity  of  provisions,    p.  623. 

when  failure  of  shipper  to  read  no  defense,    p.  623. 

when  provision  limiting  time  for  notice  of  injury  valid,    p.  623. 

when  provisicm  limiting  time  for  presentation  of  claim  valid. 

p.  623. 

when  provision  requiring  notice  sufficient    p.  623. 

Boarding — when  not  liable  for  injury  to  intoxicated  passenger,  p.  225. 
Carmack  Amendment — what  is  efTect  of,  on  interstate  shipments. 

p.  623. 
ConMhutory  negligence — when  question  for  Jury.    p.  1. 
Demurrage — when  evidence  sustains  finding  against,    p.  412. 
Interstate — what  law  governs  responsibilities  of.    p.  623. 
Interstate  Commerce  Act — what  does  not  constitute  preference  or 

discrimination,    p.  49. 

what  is  purpose  of  as  to  rates,    p.  49. 

when  carrier  cannot  waive  provisions  in  contract  relating  to 

rates,    p.  49. 
when  efTect  of  waiver  of  provision  requiring  notice  of  damages 

by  sliipper  cannot  be  evaded,    p.  49. 

: when  liability  of  carrier  may  be  limited  by  q;>ecial  contract,  p.  49. 

when  provisions  limiting  time  for  filing  claim  waivable,    p.  49. 

when  provisions  of  interstate  contract  may  be  waived  by  carrier. 

p.  49. 
Intoxicated  passengers — when  not  liable  for  injuries  sustained  in 

boarding  train,    p.  225. 
Live  stock — when  bill  of  lading  requiring  notice  of  injury  sufficient. 

p.  623. 

when  failure  to  give  due  notice  of  injury  bars  recovery,    p.  623. 

Negligence — when  evidence  shows,    p.  1. 

when  instruction  proper,    p.  1. 

"Notice  of  injury — when  failure  to  give  within  prescribed  time  bars 

recovery,    p.  623. 
Ownership  of  railroad — when  evidence  sufficient  to  establish,    p.  459. 
Passengers — when  existence  of  relation  question  for  Jury.    p.  1. 
Station  platform — when  evidence  shows  due  care  by  passenger  injured 

by  stepping  ofT.    p.  459. 
when  evidence  shows  negligence  in  failing  to  light,    p.  459. 


CHATTEL  MORTGAGES. 

Execution — when  entitled  to  priority  over.    p.  102. 

when  not  entitled  to  priority  over  lien  of.    p.  102. 

Fraud  of  mortgagor— -vrhen  mortgagee  without  knowledge  obtains 

titie.    p.  102. 
Fraudulent— vrhen  are  as  to  creditors,    p.  102. 
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Mortffogee-'WhBt  is  nature  of  estate  of,  on  taking  possession  after 

default    p.  102. 
ifoW^o^ror— when  lias  no  estate  in  mortgaged  property,    p.  102. 

CITIES  AND  VILLAGES.    . 

AlmtUng  oiem^r— wbat  constitutes  access  to  real  estate  from  street 
p.  415. 

— ^  what  is  nature  of  rig^t  of  access  to  property,    p.  415. 

when  closing  of  street  damnum  absque  injuria,     p.  415. 

when  closing  of  street  injury  to  abutting  owner  distinct  from 

public  injury,    p.  415. 

when  immaterial  that  damage  sustained  by,  from  vacation  of 

street  greater  than  that  of  others,    p.  418. 

when  inconvenience  in  reaching  street  partly  vacated  common  to 

all  using  street    p.  415. 

when  right  of  access  may  not  be  interfered  with.    p.  415. 

Action  for  penalty — ^when  rule  requiring  filing  of  more  specific  state- 
ment essential,    p.  37. 

Automobiles — ^when  particular  cause  of  injury  question  for  jury.  p.  81. 

— ^  when  question  of  exercise  of  due  care  in  operation  for  jury, 
p.  81. 

when  speeding  question  for  jury.    p.  81. 

Contracts — when  securing  approval  of  work  by  city  is  condition  prece- 
dent to  action  by  subcontractor  against  contractor,    p.  564. 

Contributory  negligence — what  care  required  of  plaintiff,    p.  585. 

when  instruction  erroneous,   p.  585. 

Evidence — when  admissible  to  show  other  vehicles  standing  in  street 
at  time  of  accident    p.  585. 

Insufficiency  of  fund — when  must  be  interposed  in  answer,    p.  109. 

Legitimate  use  of  property — when  owners  of  other  property  not  en« 
titled  to  recover  for  decreased  value  caused  by.    p.  415. 

Limitation  of  actions — when  action  not  barred,    p.  235. 

Marshal — what  is  nature  of  office,    p.  493. 

Notice  of  defects — when  instruction  must  impute,    p.  585. 

Notice  of  injury — what  are  essentials  as  to  description  of  place  of 
accident    p.  83. 

what  are  requisites,    p.  83. 

what  elements  essential  to  validity,    p.  83. 

what  is  purpose  of  statute,    p.  83. 

when  condition  precedent  to  maintenance  of  action,    p.  83. 

when  defect  not  curable,    p.  83. 

when  fatally  defective  because  inaccurately  stating  residence  of 

claimant    p.  83. 

when  fatally  defective  for  not  stating  hour  of  accident    p.  83. 

when  giving  of  must  be  averred  and  proved,    p.  83. 

when  insufficient  after  improper  statement  of  time.    p.  83. 

when  sufficient  as  to  place  of  accident,    p.  83. 
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when  sufficient  though  Inaccurately  describing  place  of  accident 

p.  83. 

Obstruction  of  street — ^when  evidence  sustains  verdict    p.  585. 

Officers — how  removed  from  office,    p.  493. 

when  bill  to  restrain  removal  of,  insufficient,    p.  403. 

when  mayor  has  right  to  appoint  in  place  of  removed  officer. 

p.  493. 

when  removed  by  failure  of  council  to  disapprove  action  of 

mayor,    p.  493. 

Ordinance — necessity  for  proving,    p.  248. 

when  complaint  for  violation  sufficient    p.  37. 

when  not  judicially  noticed  by  Appellate  CJourt.    p.  37. 

when  not  void  as  unreasonable,    p.  148. 

when  provision  in,  for  daily  penalty  does  not  invalidate,   p.  167. 

when  railroad  not  estopped  to  question  validity,    p.  107. 

when  trial  court  presumed^  to  have  noticed,   p.  37. 

Parks — when  not  required  to  keep  in  .safe  condition,    p.  235. 

Personal  injuries — when  declaration  describing  place  of  accident  suf- 
ficient,   p.  83. 

Police  pension  fund — when  dependency  not  prerequisite  to  right  of 

widow,    p.  199. 
when  omissions  in  mandamus  petition  relate  to  matters  of  form. 

p.  199. 

when  policeman  acting  as  mercliant  policeman  is  within,  p.  199. 

when  right  to  benefit  of,  accrues,    p.  199. 

when   specially  appointed  policeman   entitled   to   benefits  of. 

p.  199. 
when  ten  years*  continuous  service  not  essential  to  entitle  to 

benefit  of.    p.  199. 
Purchase  of  property  adjacent  to  railroad — ^when  presumed  subject 

to  legitimate  use  of  right  of  way.    p.  415. 
Runaway  horse — when  evidence  sustains  verdict,    p.  585. 
Sidewalks — when  question  of  size  and  depth  of  hole  and  danger  is 

for  Jury,    p.*  83. 
when  question  whether  fall  on,  was  proximate  cause  of  injury 

for  Jury.    p.  83. 
Streets — what  is  duty  of  city  to  Iteep  safe.    p.  585. 
when  evidence  sufficient  to  sustain  finding  as  to  public  character 

of.    p.  585. 

when  instruction  as  to  duty  of  city  erroneous,    p.  585. 

Vacation  of  part  of  street — when  abutting  owner  not  entitled  to  dam- 
ages,   p.  415. 
when  depreciation  in  value  due  to  proper  operation  of  railroad. 

p.  415. 
Vacation  of  street — when  abutting  property  owner  has  no  right  to 

damages,    p.  415. 
when  evidence  sufficient  to  show  decrease  in  traffic,    p.  415. 
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when  opinion  evidence  as  to  depreciation  inadmissible,    p.  415. 

Verdicts — when  not  disturbed,    p.  83. 

COMMERCE. 

Carmack  Amendment — ^what  is  effect  of,  on  interstate  shipments. 

p.  623. 
Congress — when  Jurisdiction  of  exclusive,    p.  539. 
Federal  laws — when  exclusive,   p.  539. 
/n^er«ta<e— what   constitutes  prima   fade  case  of  engagement  in. 

p.  539. 
Interstate  carriers — what  law  governs  responsibilities  of.    p.  623. 

COMPROMISE  AND  SETTLEMENT. 

Evidence — ^when  evidence  of  compromise  admissible,    p.  229. 
Settlement^vflkeii  evidence  sustains  finding  against    p.  216. 

CONFLICT  OF  LAWS. 

BUI  of  lading — what  law  governs  validity  of  provisions  on  interstate 

shipment    p.  623. 
Insurance — when  contract  not  governed  by  law  of  state  in  which 

benefit  society  originally  incorporated,    p.  278. 

CONTINUANCE. 
Absence  of  witnesses — when  afildavit  insufficient    p.  140. 

CONTRACTS. 

Actions — when  may  be  maintained  by  third  jperson.    p.  459. 

Amhiguous — when  are.    p.  306. 

Breach — ^wtiat  is  measure  of  damages,    p.  185. 

when  instruction  as  to  measure  of  damages  improper,    p.  185. 

Conditions  precedent — when  securing  approval  of  work  by  city  is. 
p.  564. 

Construction — what  effect  given  intention  of  parties,    p.  564. 

what  is  primary  object,    p.  564. 

when  entire  instrument  considered,    p.  564. 

when  evidence  of  circumstances  leading  to  execution  admissible. 

p.  564. 

when  sufficiently  uncertain  to  authorize  evidence  of  circum- 
stances surrounding,    p.  564. 

Construction  by  parties — when  adopted,     pp.  229,  306. 

when  controlling,    p.  306. 

Distributees  share — power  to  make  with  ancestor  regarding,  p.  289. 

Evidence — when  sustains, verdict    p.  23. 

Exchange  of  propertp — when  action  for  breach  not  maintainable, 
p.  185. 

Existence — when  evidence  insufficient  to  establish,    p.  3. 
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Expense  of  correcting  defects — ^when  may  be  recouped  In  action  bj 

subcontractor,    p.  564. 
Failure  to  read — when  no  defense,    p.  623. 
Intent  of  parties — when  evidence  admissible  to  show.    p.  306. 
Judgment — when  evidence  insufficient  to  sustain,    p.  209. 
Money  due  on — ^when  recoverable  only  by  person  for  whose  benefit 

contract  made.    p.  335. 
Nonacceptance  of  work — when  instruction  as  to  proper,    p.  564. 
Performance — wliat  constitutes,    p.  406; 

when  excuse  from  a  question  for  Jury.    p.  185. 

Public  officers — when  not  personally  liable  on.    p.  508. 

when  not  personally  liable  on  invalid,    p.  508. 

SaZe— when  divisible,    p.  387. 

Signing  of — when  evidence  sufficient  to  show.    p.  289. 

Variance — when  shown,    p.  389. 

Verdict — ^when  not  against  weight  of  evidence,    p.  320. 

CONTRIBUTION. 

Wrongdoers — ^when  doctrine  of  compelling  contribution  among,  in- 
applicable,   p.  432. 

CONVERSION. 
See  Tboveb  and  Convebsion. 

CORONERS. 
Verdict — when  admissible,  p.  218. 

CORPORATIONS. 

Certificate  of  stock — what  constitutes  an   assignment  by   trustee; 

p.  449. 

when  assignment  by  trustee  valid,    p.  445. 

Stock — what  constitutes  performance  of  contract  to  deliver,    p  406L 
when  court  without  power  to  require  two  transfers  of  same 

stock,    p.  449. 

when  delivery  compelled  in  specific  performance,    p.  406. 

— ^  when  mandamus  lies  to  compel  transfer,    p.  445. 

-" —  when  person  not  in  possession  of  certificate  is  stockholder,  p.  406. 

when  validity  of  assignment  not  considered  in  mandamus  to 

compel  transfer  of  stock,    p.  449. 
Stockholders — ^when  consent  of  minority  not  essential  to  increase  of 

capital  stock,    p.  406. 

COSTS. 

Attomey^s  fees — when  properly  denied  for  service  rendered  on  appeal* 
p.  858. 

Divorce— when  may  be  apportioned  between  parties,  p.  73. 
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COUNTIES. 

Fees  and  tSalariai  Act — how  construed,    p.  432. 

what  constitutes  perquisite  under,    p.  432. 

Negligence  of  offlcera  or  servants — when  not  liable  for.    p.  196. 
Officers — ^how  Fees  and  Salaries  Act  construed  relative  to  collection 

of  and  accounting  for  interest,    p.  432. 
Treasurer—how  liability  for  interest  determined,    p.  482. 

what  is  liability  for  interest  on  public  moneys,    p.  432. 

what  is  nature  of  liability  of,  failing  to  pay  interest  received 

on  funds,    p.  432. 

when  fact  that  money  abstracted  by,  is  taxes  belonging  to 

another  municipality  no  defense,    p.  432. 

when  funds  held  by  not  regarded  as  private  property,    p.  432. 

when  must  pay  fees  into  treasury,    p.  432. 

COURTS. 

Appellate — when  immaterial  that  Appellate  Court  misconstrued  de- 
cision of  Supreme  Court,    p.  639. 
Dedtions  of  Supreme  Court — how  construed,    p.  278. 

CRIMINAL  LAW. 

Absence  ot  defendant — when  proper  to  receive  verdict  notwitlistand- 
ing.    p.  400. 

Appeal  and  error — when  Judgment  affirmed  by  operation  of  law. 
p.  400. 

Evidence — when  exclusion  not  ground  for  reversal,  p.  187. 

Instructions — ^when  error  in  giving  or  refusing  not  ground  for  re- 
versal,   p.  137. 

Judgment — when  entry  of,  on  some  counts  does  not  oust  Jurisdiction 
of  remainder,    p.  148. 
V— when  question  as  to  method  of  procuring  not  preserved  for 
review,    p.  187. 

Witnesses — ^when  failure  of  prosecution  to  furnish  names  harmless, 
p.  140. 

CROPS. 

Of^erTfOic— when  traant  may  recover  for.    p.  574. 
£fa{e— when  manual  possession  not  essential,    p.  102. 

CUSTOMS  AND  USAGES. 
Inconsistency  with  statute — ^when  disregarded,    p.  432. 

DAMAGES. 

Amount  of  recovery— when,  instruction  erroneous,    p.  627. 
when  instruction  not  erroneous,    p.  630. 

when  instruction  not  prejudicial,    p.  636. 

when  question  for  Jury.    p.  674. 

when  verdict  not  disturbed,    pp.  683,  536. 
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Breach  of  contract — ^what  is  proper  measure  of  damages,    p.  185. 

when  instruction  improper,    p.  185. 

Cause  of  injuru — when  question  for  jury.    p.  83. 

Civa  Damage  Act — ^when  instruction  as  to  mitigation  of  damages 

properly  refused,    p.  187. 
Excessive — when  $250  not.    p.  360. 

when  $650  not    p.  574. 

when  $3000  not  p.  530. 

when  $4500  not.  p.  536. 

when  $5000  not    p.  322,  459. 

when  $14,000  not    p.  102. 

when  verdict  not  disturbed  on  ground  of.  pp.  530,  536. 

Exemplaru — when  instruction  proper  in  action  under  Civil  Damage 

Act   p.  187. 
Expenses — ^when  instruction  as  to  lack  of  proof  of  properly  refused. 

p.  322. 
Extent  of  infury — ^when  question  for  Jury.   p.  83. 
Injuru — when  evidence  shows,    p.  322. 
Instructions — ^when  not  erroneous,    p.  509. 
Legitimate  use  of  properig — when  owners  of  other  property  not  «i- 

titled  to  recover  for  decreased  value  due  to.    p.  415. 
Market  value  of  urban  propertg — how  determinable,    p.  415. 
Nature  of  infurg — when  question  for  Jury.    p.  83. 
Orer/foto— when  not  excessive,    p.  574. 

when  recoverable  by  occupant  of  land.    p.  574. 

Physical  examination — ^when  error  to  refuse,    p.  83. 
Proximate  caiwe— when  question  for  Jury.    p.  83. 

DEATH. 

Absence-^when  death  presumed  to  have  occurred  at  the  end  of  sev^i 

years,    p.  278. 
when  may  be  presumed  before  lapse  of  time  ordinarily  required. 

p.  278. 
Cause  of — ^when  Instruction  not  erroneous,    p.  536. 
Instructions — ^when  properly  refused,    p.  1. 

Proximate  cause — when  expert  testimony  unnecessary  to  determine, 
p.  530. 

DEEDS. 

Agreement  to  recowoeg — ^when  constitutes  single  transaction  with 

deed.    p.  600. 

when  does  not  make  transaction  mortgage,    p.  609. 

Delivery — when  presumed  to  have  occurred  in  lifetime  of  grantor. 

p.  37a 
Indebtedness — ^when  intended  to  secure,    p.  609. 
Mortgage — when  deed  and  agreement  to  reconvey  constitute,    p.  608. 
when  subsequent  grantees  not  innocent  parties,    p.  609. 
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Reconveyance — ^when  rlgbts  of  grantor  not  cut  off  by  refusal  of. 

p.  609. 
Release  of  mortgage — ^when  parol  evidence  admissible  to  sbow  deed 

as.    p.  574. 

DIVORCE. 

Bill — wbat  constitutes  dismissal  for  want  of  equity,    p.  78. 
Co8t$ — ^when  court  bas  discretion  to  apportion,    p.  73. 
Decree — ^wben  dismissing  bill  not  rendered  insufficient  by  Incorpora- 
tion of  unnecessary  finding  of  fact.    p.  73. 
Jurisdiction — when  decree  reversed  on  appeal  for  lack  of.    p.  73. 

when  duty  of  court  to  dismiss  for  lack  of.    p.  73. 

when  finding  as  to,  not  conclusive  on  appeaL    p.  73. 

Residence — ^when  answer  admits,    p.  73. 

when  finding  as  to  not  necessary  to  entry  of  decree,    p.  73. 

Separate  mMntenance—Bee  Husband  and  Wifb. 

DRAMSHOPS. 

Cause  of  death — when  instruction  not  erroneous,    p.  536. 

CivU  Damage  Act — when  evidence  as  to  other  sales  properly  excluded. 

p.  187. 
— '—  when  evidence  of  habitual  drunkenness  not  a  defense,    p.  187. 

when  evidence  of  sales  by  others  not  a  defense,    p.  187. 

when  evidence  shows  intoxication  as  proximate  cause  of  death. 

p.  530. 
— ^  when  instruction  as  to  burden  of  proof  properly  refused,    p.  187. 
when  instruction  as  to  mitigation  of  damages  properly  refused/ 

p.  187. 

when  Instruction  as  to  sales  by  others  proper,    p.  187. 

when   Instruction    not   based   on   evidence   properly    refused. 

p.  187. 

when  instruction  on  exemplary  damages  proper,  p.  187» 

when  presence  of  plaintiff  at  time  of  sale  not  a  defensle.  p.  187. 

when  rulings  on  instructions  harmless,    p.  187. 

Evidence — when  sufficient  to  sustain  conviction,     p.  442. 

Federal  receipt — when  instruction  as  to  effect  of  Issuance  proper. 

p.  187. 
Illegal  sales — what  degree  of  proof  essentiaL    p.  140.. 

when  evidence  Insufficient  to  show.    p.  140. 

when  evidence  shows,    p.  137. 

when  evidence  supports  finding,    p.  148. 

when  verdict  not  against  weight  of  evidence,    p.  137. 

Intoxication  as  cause  of  death — ^when  question  for  Jury.    p.  530. 
Loss  of  support — ^when  instruction  nroperly  limits  damages  to  right 

of.    p.  636.  . 

when  refusal  of  Instruction  harmless,    p.  536. 

when  verdict  not  excessive,    p.  530. 
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Propriety  of  law — when  instruction  not  to  consider  liannless.    pp. 

630,586. 
Pro9€ciUion~-wheii  exclusion  of  evidence  not  ground  for  reversaL 

p.  187. 
Promknate  cause  of  death — ^wb^i  expert  testimony  onnecessary  to 

determine,    p.  580. 

when  instruction  not  erroneous,    p.  530. 

Sunday  closing  laic — what  constitutes  violaticm  of.    p.  489. 

wh^i  evidence  shows  violation,    p.  516. 

TUle  to  liquor— when  passes,    p.  489. 

BLEGTION  OF  REMEDIES. 
Administrator's  election^-whea  not  fatal,    p.  289. 

EMINENT  DOMAIN. 

Attorney's  fees — ^how  computed,    p.  113. 

what  is  effect  of  amount  of  recovery  in  determining,    p.  113. 

wlien  amount  awarded  not  excessive,    p.  113. 

EQUITY. 

Complainants — who  are  proper  parties,    p.  609. 

Complainants  havinff  conflicting  interest — when  rights  may  be  de- 
termined,   p.  609. 

Decree — when  not  vitiated  by  mere  informality,  p.  73. 

Jurisdiction — what  is  subject-matter  of.    p.  493. 

when  retained  to  administer  further  relief,     p.  406. 

when  retained  to  grant  specific  performance,    p.  406. 

Laches — ^when  claim  not  barred  by.    p.  199. 

Multifariousness — ^when  bill  to  redeem  from  mortgage  not  multifari- 
ous,   p.  609. 

Officers — when  court  has  no  Jurisdiction  over  appointment  and  right 
to  office,    p.  493. 

Penalties — when  will  not  be  enforced  in.    p.  597. 

Political  controversies — ^when  Jurisdiction  not  taken  of.    p.  493. 

ESTATES  OF  DECEDENTS. 

Administrator — when  in  court  in  representative  capacity,    p.  239. 
—  when  not  in  legal  possession  of  securities,    p.  378. 
Advancement — when  contract  for,  construed  to  give  Proliate  Court 

Jurisdiction,    p.  289. 

when  minor  heirs  not  estopped  from  asserting,    p.  289.  ' 

Compensation — ^how  right  to,  determined,    p.  378. 

when  administrator  cannot  recover,    p.  378. 

Contract — when  evidence  sufficient  to  show  signing  of.    p.  289. 
Debts — ^how  administrator  claiming  property  as  mortgagee  brought 

in  as  party  in  action  to  sell  land  for.    p.  239. 

what  interest  of  Intestate  in  land  may  be  sold  to  pay.    p.  239. 
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Election  of  remedies — when  election  by  administrator  not  fatal,  p.  289. 

HotneMtead — ^when  cannot  be  sold  for  debts,    p.  239. 

when  decree  ordering  sale  of  subject  to,  not  erroneous,    p.  239. 

Jury  trial — when  administrator  not  entitled  to  on  appeal  from  Pro- 
bate Ck)urt.    p.  289. 

New  trial — when  should  not  be  granted  in  connection  with  claim  re- 
garding advancements,     p.  289. 

Sale  of  homestead — when  decree  for  should  not  be  made.    p.  289. 

Title  to  securitu — when  adminlstrutor  under  no  obligation  to  begin 
action  to  determine,    p.  378. 

ESTOPPEL. 

Advancement — when  minor  heirs  not  estopped  by  act  of  administra- 
tor from  assigning,    p.  289. 

Location  of  road — ^when  property  owner  estopped  to  complain,  p.  597. 

Ordinance — when  railroad  not  estopped  to  question  validity,    p.  167. 

Relocated  road — ^when  evidence  shows  estoppel  to  claim  that  line 
was  not  correct    p.  597. 

State — wh^i  inapplicable  to.    p.  432. 

EVIDENCE. 

Admiision — what  constitutes  in  pleading  in  a  former  trial,    p.  102 
Compromise — when  evidence  of  admissible,    p.  229. 
Conclusion — when  question  improper  as  calling  for.    p.  574. 
Construction — when  evidence  inadmissible  in  aid  of.    p.  306. 
Coronet's  Jury — ^when  verdict  of  admissible,    p.  218. 
Documentary— when  foundation   for  admission   need  not   bf 

p.  278. 
Dramshops — when  evidence  of  other  sales  inadmissible. 
ExhihUion  of  hone — when  permissible,    p.  539. 
Exhibition  of  injury — ^when  proper,    p.  88. 
Expert — when  conclusions  incompetent,    p.  370. 

when  inadmissible  as  to  cause  and  effect  of  oth' 

p.  218.  -^ 

when  may  not  state  ultimate  fact    p.  370. 


when  unnecessary  to  determine  proximate  ca* 

530. 

Intent  of  parties — when  evidence  admissible  to  sh 

Judicial  notice— when  not  taken  by  Appellate  '^^^-    P*  ^' 
p  gj^  ntrolllng.    p.  27. 

when  not  taken  of  railroad  conditions.  '•  ^  • 

Number  of  witnesses — when  may  be  consider 

Objection — when  objection  based  upon  morf 

Opinions — ^what  facts  witness  may  not  exp*^**    ^'  ^' 

— r—  when  improper,    p.  408.  . 

when  Inadmissible  as  to  depreciat 

street    p.  415.  ^^• 

made.    p.  239. 
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Propriety  of  law — when  instruction  not  to  consider  liarmless.    pp. 

630.586. 
Pro8€cution~-when  exclusion  of  evidence  not  ground  for  reversal. 

p.  187. 
FromUnate  cause  of  death — ^wb^i  expert  testimony  unnecessary  to 

determine,    p.  530. 

wben  instruction  not  erroneous,    p.  530. 

Sunday  closing  law — what  constitutes  violaticm  of.    p.  488. 

when  evidence  shows  violation,    p.  516. 

Title  to  Zignor— when  passes,    p.  489. 

ELECTION  OF  REMEDIES. 
Administrator's  election — ^when  not  fatal,    p.  289. 

EMINENT  DOMAIN. 

Attorney's  fees — ^how  computed,    p.  113. 

— —  what  is  effect  of  amount  of  recovery  in  determining,    p.  113. 

wben  amount  awarded  not  excessive,    p.  113. 

EQUITY. 

Complainants — who  are  proper  parties,    p.  609. 

Complainants  having  conflicting  interest — when  rights  may  be  de- 
termined,   p.  609. 

Decree — when  not  vitiated  by  mere  informality,  p.  73. 

Jurisdiction — ^what  is  subject-matter  of.    p.  493. 

when  retained  to  administer  further  relief,     p.  406. 

wben  retained  to  grant  specific  performance,    p.  406. 

Laches — ^when  claim  not  barred  by.    p.  199. 

Multifariousness — ^when  bill  to  redeem  from  mortgage  not  multifari- 
ous,   p.  609. 

Officers — ^when  court  has  no  Jurisdiction  over  appointment  and  right 
to  <^ce.    p.  493. 

Penalties — wben  will  not  be  enforced  in.    p.  597. 

PolUicaX  controversies — wben  Jurisdiction  not  taken  of.    p.  493. 

ESTATES  OF  DECEDENTS. 

Administrator— yfh&i  in  court  in  representative  capacity,    p.  239. 

—  when  not  in  legal  possession  of  securities,    p.  378. 
Advancement — wben  contract  for,  construed  to  give  Probate  Court 

Jurisdiction,    p.  289. 

—  wben  minor  heirs  not  estopped  from  asserting,    p.  289.  * 
Compensation — ^bow  right  to,  determined,    p.  378. 

—  when  administrator  cannot  recover,    p.  378. 

Contract — wben  evidence  sufficient  to  show  signing  of.    p.  288. 
Debts — ^bow  administrator  claiming  property  as  mortgagee  brought 

in  as  party  in  action  to  sell  land  for.    p.  239. 
what  interest  of  intestate  in  land  may  t>e  sold  to  pay.    p.  239. 
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Election  of  remediea — when  election  by  administrator  not  fatal,  p.  289. 

Homestead — ^when  cannot  be  sold  for  debts,    p.  239. 

— ^  when  decree  ordering  sale  of  subject  to,  not  erroneous,    p.  239. 

Jury  trial — when  administrator  not  entitled  to  on  appeal  from  Pro- 
bate Ck)urt.    p.  289. 

New  trial — when  should  not  be  granted  in  connection  with  claim  re- 
garding advancements,     p.  289. 

Sale  of  homestead — when  decree  for  should  not  be  made.    p.  289. 

Title  to  securitu — when  administrator  under  no  obligation  to  begin 
action  to  determine,    p.  378. 

ESTOPPEL. 

Advancement — when  minor  heirs  not  estopped  by  act  of  administra- 
tor from  assigning,    p.  289. 

Location  of  road — ^when  property  owner  estopped  to  complain,  p.  597. 

Ordinance — when  railroad  not  estopped  to  question  validity,    p.  167. 

Relocated  road — ^when  evidence  shows  estoppel  to  claim  that  line 
was  not  correct    p.  597. 

State — when  inapplicable  to.    p.  432. 

• 

EVIDENCE. 

Admission — what  constitutes  in  pleading  in  -a  former  trial,    p.  102. 
Compromise — when  evidence  of  admissible,    p.  229. 
Conclusion — when  question  improper  as  calling  for.    p.  574. 
Construction — when  evidence  Inadmissible  in  aid  of.    p.  306. 
Coronet's  iurp — ^when  verdict  of  admissible,    p.  218. 
Documentary— when  foundation  for  admission  need  not  be  laid. 

p.  278. 
Dramshops — when  evidence  of  other  sales  inadmissible,     p.   187. 
ExhihUion  of  hone — ^when  permissible,    p.  539. 
Exhibition  of  injury— when  proper,    p.  83. 
Ewperi — ^when  conclusions  incompetent    p.  370. 
when  inadmissible  as  to  cause  and  effect  of  other  explosions. 

p.  218. 

when  may  not  state  ultimate  fact    p.  370. 

when  unnecessary  to  determine  proximate  cause  of  death,    p. 

530. 
Intent  of  parties — when  evidrace  admissible  to  show.    p.  306. 
Judicial  notice— when  not  taken  by  Appellate  Court  of  ordinances. 

p.  87. 

when  not  taken  of  railroad  conditions,    p.  167. 

Number  of  witnesses — when  may  be  considered  in  weighing,    p.  23. 

Obiection — when  objection  based  upon  more  than  one  groynd.  p.  539. 

Opinions — what  facts  witness  may  not  express  upon.    p.  870. 

— r—  when  improper,    p.  403. 

when  inadmissible  as  to  depreciation  In  value  by  vacation  of 

street,    p.  415. 
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Propriety  of  law — when  instruction  not  to  consider  harmless,    pp. 

630,586. 
Prosecutton-^whea  exclusion  of  evidence  not  ground  for  reversal. 

p.  187. 
Prowimate  cause  of  death — ^when  expert  testimony  unnecessary  to 

determine,    p.  530. 
— ^  when  instruction  not  erroneous,    p.  530. 
Sunday  dosing  law — what  constitutes  violation  of.    p.  488. 

when  evidence  shows  violation,    p.  516. 

Title  to  liquor— vrh&CL  passes,    p.  489. 

ELECTION  OF  REMEDIES. 
Administrator's  election — ^when  not  fatal,    p.  289. 

EMINENT  DOMAIN. 

Attorney's  fees — ^how  computed,    p.  118. 

what  is  effect  of  amount  of  recovery  in  determining,    p.  113. 

wlien  amount  awarded  not  excessive,    p.  118. 

EQUITY. 

Complainants— 'W\io  are  proper  parties,    p.  609. 

Complainants  havinff  conflicting  interest — when  rights  may  be  de- 
termined,   p.  609. 

Decree — ^when  not  vitiated  by  mere  Informality,  p.  73. 

Jurisdiction — ^what  is  subject-matter  of.    p.  493. 

when  retained  to  administer  further  relief,     p.  406. 

when  retained  to  grant  specific  performance,    p.  406. 

Laches — ^when  claim  not  barred  by.    p.  199. 

Multifariousness — ^when  bill  to  redeem  from  mortgage  not  multifari* 
ous.    p.  609. 

Officers — ^when  court  has  no  Jurisdiction  over  appointment  and  right 
to  <^ce.    p.  498. 

Penalties — when  will  not  be  enforced  in.    p.  597. 

Political  controversies — when  jurisdiction  not  taken  of.    p.  493. 

ESTATES  OF  DECEDENTS. 

Administrator — when  in  court  in  representative  capacity,    p.  239. 

when  not  in  legal  possession  of  securities,    p.  378. 

Advancement — when  contract  for,  construed  to  give  Proliate  Court 

jurisdiction,    p.  289. 

when  minor  heirs  not  estopped  from  asserting,    p.  289.  * 

Compensation — ^how  right  to,  determined,    p.  378. 

when  administrator  cannot  recover,    p.  378. 

Contract — ^when  evidence  sufficient  to  show  signing  of.    p.  288. 
Debts — ^how  administrator  claiming  property  as  mortgagee  brought 

in  as  party  in  action  to  sell  land  for.    p.  239. 
what  interest  of  intestate  in  land  may  be  sold  to  pay.    p.  239. 
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Election  of  remedies — when  election  by  administrator  not  fataL  p.  289. 

Home$tead — ^when  cannot  be  sold  for  debts,    p.  239. 

when  decree  ordering  sale  of  subject  to,  not  erroneous,    p.  239. 

Jury  trial — when  administrator  not  entitled  to  on  appeal  from  Pro- 
bate Ck)urt.    p.  289. 

New  trial — when  should  not  be  granted  in  connection  with  claim  re- 
garding advancements,     p.  289. 

Sale  of  homestead — when  decree  for  should  not  be  made.    p.  289. 

Title  to  securitu — when  administrator  under  no  obligation  to  begin 
action  to  determine,    p.  378. 

ESTOPPEL. 

Advancement — when  minor  heirs  not  estopped  by  act  of  administra- 
tor from  assigning,    p.  289. 
Location  of  road — ^when  property  owner  estopped  to  complain,  p.  597. 
Ordinance — when  railroad  not  estopped  to  question  validity,    p.  167. 
Relocated  road — when  evidence  shows  estoppel  to  claim  that  line 

was  not  correct    p.  697. 
State — when  inapplicable  to.    p.  482. 

. 
EVIDENCE. 

Admiision — what  constitutes  in  pleading  in  a  former  trial,    p.  102. 
Compromise — when  evidence  of  admissible,    p.  229. 
Conclusion — when  question  improper  as  calling  for.    p.  574. 
Construction — when  evidence  inadmissible  in  aid  of.    p.  806. 
Coronet's  iury — ^when  verdict  of  admissible,    p.  218. 
Documentary^— mhen.  foundation  for  admission  need  not  be  laid. 

p.  27a 
Dramshops — ^when  evidence  of  other  sales  inadmissible,     p.   187. 
BxhihUion  of  bone-— when  permissible,    p.  589. 
Exhibition  of  injury — ^when  proper,    p.  88. 
Expert — when  conclusions  Incompetent    p.  870. 
when  inadmissible  as  to  cause  and  effect  of  other  explosions. 

p.  218. 

when  may  not  state  ultimate  fact    p.  870. 

when  unnecessary  to  determine  proximate  cause  of  death,    p. 

580. 
Intent  of  parties — when  evidence  admissible  to  show.    p.  306. 
Judicial  notice— when  not  taken  by  Appellate  Court  of  ordinances. 

p.  87. 

when  not  taken  of  railroad  conditions,    p.  167. 

yumher  of  witnesses — when  may  be  considered  in  weighing,    p.  23. 

Objection — when  objection  based  upon  more  than  one  groynd.  p.  539. 

Opinions — ^what  facts  witness  may  not  express  upon.    p.  870. 

— r—  when  Improper,    p.  408. 

when  inadmissible  as  to  depreciation  in  value  by  vacation  of 

street,    p.  415. 
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Propriety  of  law — when  instruction  not  to  consider  harmless,    pp. 

630,586. 
ProMCciUion'-^when  exclusion  of  evidence  not  ground  for  reversaL 

p.  187. 
Prowimate  cause  of  death — ^when  expert  testimony  unnecessary  to 

determine,    p.  580. 

when  instruction  not  erroneous,    p.  580. 

Sunday  closing  law — what  constitutes  violation  of.    p.  488. 

when  evidence  shows  violation,    p.  516. 

TUle  to  liquor— wh&i  passes,    p.  489. 

blegtion  of  remedies. 

Administrator's  election — ^when  not  fataL    p.  289. 

EMINENT  DOMAIN. 

Attorney's  fees — ^how  computed,    p.  118. 

— —  what  is  effect  of  amount  of  recovery  in  determining,    p.  113. 

wlien  amount  awarded  not  excessive,    p.  118. 

EQUITY. 

Complainants — ^who  are  proper  parties,    p.  609. 

Complainants  having  conflicting  interest — when  rights  may  he  de- 
termined,   p.  609. 

Decree — when  not  vitiated  by  mere  informality,  p.  78. 

Jurisdiction — ^what  is  subject-matter  of.    p.  493. 

when  retained  to  administer  further  relief,    p.  406. 

when  retained  to  grant  specific  performance,    p.  406. 

Laches — ^when  claim  not  barred  by.    p.  199. 

Multifariousness — ^when  bill  to  redeem  from  mortgage  not  multifari- 
ous,   p.  609. 

Officers — ^when  court  has  no  Jurisdiction  over  appointment  and  right 
to  <^ce.    p.  493. 

Penalties — ^when  will  not  t>e  enforced  in.    p.  597. 

Political  controversies — ^when  Jurisdiction  not  taken  of.    p.  493. 

ESTATES  OP  DECEDENTS. 

Administrator — when  in  court  in  representative  capacity,   p.  289. 
— ^  when  not  in  legal  possession  of  securities,    p.  378. 
Advancement — when  contract  for,  construed  to  give  Probate  Court 

Jurisdiction,    p.  289. 

when  minor  heirs  not  estopped  from  asserting,    p.  289.  ' 

Compensation — how  right  to,  determined,    p.  378. 

when  administrator  cannot  recover,    p.  378. 

Contract — ^when  evidence  sufficient  to  show  signing  of.    p.  289. 
Debts — ^how  administrator  claiming  property  as  mortgagee  brought 

in  as  party  in  action  to  sell  land  for.    p.  239. 
what  interest  of  intestate  in  land  may  t>e  sold  to  pay.    p.  239. 
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Election  of  remedies — when  election  by  administrator  not  fatal,  p.  289. 

Homestead — ^when  cannot  be  sold  for  debts,    p.  239. 

when  decree  ordering  sale  of  subject  to,  not  erroneous,    p.  239. 

Jury  trial — when  administrator  not  entitled  to  on  appeal  from  Pro- 
bate Ck)urt.    p.  289. 

New  trial — when  should  not  be  granted  in  connection  with  claim  re- 
garding advancements,     p.  289. 

Sale  of  homestead — when  decree  for  should  not  be  made.    p.  239. 

Title  to  security — when  administrator  under  no  obligation  to  begin 
action  to  determine,    p.  378. 

ESTOPPEL. 

Advancement — when  minor  heirs  not  estopped  by  act  of  administra- 
tor from  assigning,    p.  289. 
Location  of  road — ^when  property  owner  estopped  to  complain,  p.  597. 
Ordinance — when  railroad  not  estopped  to  question  validity,    p.  167. 
Relocated  road — when  evidence  shows  estoppel  to  claim  that  line 

was  not  correct    p.  697. 
State — when  inapplicable  to.    p.  482. 

* 
EVIDENCE. 

Admission — what  constitutes  in  pleading  in  a  former  trial,    p.  102. 
Compromise — when  evidence  of  admissible,    p.  229. 
Conclusion — when  question  improper  as  calling  for.    p.  574. 
Construction — when  evidence  inadmissible  in  aid  of.    p.  806. 
Coronet's  iury — ^when  verdict  of  admissible,    p.  218. 
Documentanh-when  foundation  for  admission  need  not  be  laid. 

p.  278. 
Dramshops — when  evidence  of  other  sales  inadmissible,     p.   187. 
BxhihUion  of  hone — when  permissible,    p.  539. 
Exhibition  of  injury — ^when  proper,    p.  88. 
Empert — when  conclusions  Incompetent    p.  370. 
when  inadmissible  as  to  cause  and  effect  of  other  explosions. 

p.  218. 

when  may  not  state  ultimate  fact    p.  370. 

when  unnecessary  to  determine  proximate  cause  of  death,    p. 

580. 
Intent  of  parties — when  evidence  admissible  to  show.    p.  306. 
Judicial  notice — when  not  taken  by  Appellate  Court  of  ordinances. 

p.  87. 

when  not  taken  of  railroad  conditions,    p.  167. 

Number  of  witnesses — when  may  be  considered  in  weighing,    p.  23. 

Objection — when  objection  based  upon  more  than  one  groynd.  p.  539. 

Opinions — what  facts  witness  may  not  express  upon.    p.  370. 

— r—  when  improper,    p.  403. 

when  inadmissible  as  to  depreciation  in  value  by  vacation  of 

street,    p.  415. 
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Breach  of  contract — ^what  is  proper  measure  of  damages,    p.  185. 

when  instruction  improper,    p.  185. 

Cause  of  injurp — when  question  for  Jury.    p.  83. 

CivU  Damage  Act — ^when  instruction  as  to  mitigation  of  damages 

properly  refused,    p.  187. 
Excessive — wtien  $250  not.    p.  860. 

when  $650  not    p.  574. 

when  $3000  not    p.  530. 

when  $4500  not    p.  58a 

when  $5000  not    p.  822,  459. 

when  $14,000  not    p.  192. 

when  verdict  not  disturbed  on  ground  of.  pp.  530,  586. 

Ea^emplarv — ^when  instruction  proper  in  action  under  Civil  Damage 

Act   p.  187. 
Expenses — ^when  instruction  as  to  lack  of  proof  of  properly  refused. 

p.  822. 
Extent  of  infuru — ^when  question  for  Jury.   p.  83. 
Injury — ^wh^i  evidence  shows,    p.  322. 
Instructions — ^when  not  erroneous,    p.  509. 
Legitimate  use  of  propertg — when  owners  of  other  property  not  &i- 

titled  to  recover  for  decreased  value  due  to.    p.  415. 
Market  value  of  urban  property — ^how  determinable,    p.  415. 
Nature  of  infuru — when  question  for  Jury.    p.  83. 
Oi;ef7foii>— when  not  excessive,    p.  574. 

when  recoverable  by  occupant  of  land.    p.  574. 

Physical  examination — ^when  error  to  refuse,    p.  83. 
Proximate  coiMe— ^hen  question  for  Jury.    p.  83. 

DEATH. 

A&tetioe— when  death  presumed  to  have  occurred  at  the  end  of  seven 

years,    p.  278. 
when  may  be  presumed  before  lapse  of  time  ordinarily  required. 

p.  278. 
Cause  of — ^when  instruction  not  erroneous,    p.  536. 
Instructions — ^when  properly  refused,    p.  1. 

Proximate  caii«e— when  expert  testimony  unnecessary  to  determine, 
p.  530. 

DEEDS. 

A4n'eement  to  reoonvey^^whea  constitutes  single  transaction  with 

deed.    p.  609. 

when  does  not  make  transaction  mortgage,    p.  609. 

Delivery — ^when  presumed  to  have  occurred  in  lifetime  of  grantor. 

p.  878. 
Indebtedness— when  intended  to  secure,    p.  609. 
Mortgage— when  deed  and  agreement  to  reconvey  constitute,    p.  008. 
when  subsequent  grantees  not  innocent  parties,    p.  609. 
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Reconveyance^-when  rights  of  grantor  not  cut  off  by  refusal  of. 

p.  600. 
Release  of  mortgage — ^when  parol  evidence  admissible  to  show  deed 

as.    p.  574. 

DIVORCE. 

Bill — what  constitutes  dismissal  for  want  of  equity,    p.  73. 
Costs — ^when  coort  lias  discretion  to  apportion,    p.  78. 
Decree — when  dismissing  bill  not  rendered  insufficient  by  incorpora- 
tion of  unnecessary  finding  of  fact.    p.  78. 
Jurisdiction — when  decree  reversed  on  appeal  for  lack  of.    p.  78. 

when  duty  of  court  to  dismiss  for  lack  of.    p.  73. 

when  finding  as  to,  not  conclusive  on  appeal,    p.  78. 

Residence — ^when  answer  admits,    p.  78. 

when  finding  as  to  not  necessary  to  entry  of  decree,    p.  73. 

Separate  mMrUenance — see  Husband  and  Wife. 

DRAMSHOPS. 

Cause  of  death — when  instruction  not  erroneous,    p.  680. 

CivU  Damage  Act — when  evidence  as  to  other  sales  properly  excluded. 

p,187, 

when  evidence  of  habitual  drunkenness  not  a  defense,    p.  187. 

when  evidence  of  sales  by  others  not  a  defense,    p.  187. 

when  evidence  shows  intoxication  as  proximate  cause  of  death. 

p.  530. 

when  instruction  as  to  burden  of  proof  properly  refused,    p.  187. 

when  instruction  as  to  mitigation  of  damages  properly  reused/ 

p.  187. 

when  instruction  as  to  sales  by  others  proper,    p.  187. 

when   instruction    not   based   on   evidence   properly    reused. 

p.  187, 

when  instruction  on  exemplary  damages  proper,  p.  187^ 

when  presence  of  plaintiff  at  time  of  sale  not  a  defense,  p.  187. 

— ^  when  rulings  on  instructions  harmless,    p.  187. 

EiHdence — ^when  sufficient  to  sustain  conviction,     p.  442. 

Federal  receipt — when  instruction  as  to  effect  of  issuance  proper. 

p,187. 
Illegal  sales — ^what  degree  of  proof  essentiaL    p.  140. 

when  evidence  insufficient  to  show.    p.  140. 

when  evidence  shows,    p.  137. 

when  evidence  supports  finding,    p.  148. 

when  verdict  not  against  weight  of  evidence,    p.  137. 

Intoxication  as  cause  of  death — ^when  question  for  Jury.    p.  680. 
Loss  of  support — ^when  instruction  T)roperly  limits  damages  to  right 

of.    p.  630. 

when  refusal  of  instruction  harmless,    p.  586. 

when  verdict  not  excessive,    p.  580. 
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Propriety  of  law — when  instruction  not  to  consider  liarmless.    pp. 

530,536. 
Protecutionr-^when  exclusion  of  evidence  not  ground  for  revosaL 

p.  187. 
Prowknate  cause  of  death — ^when  expert  testimony  unnecessary  to 

determine,    p.  530. 

wlien  instruction  not  erroneous,    p.  530. 

Sundap  closing  law — what  constitutes  violation  of.    p.  489. 

when  evidence  shows  violation,    p.  516. 

Title  to  liquor — when  passes,    p.  489. 

ELECTION  OF  REMEDIES. 
Administrator's  elecfion^-when  not  fatal,    p.  289. 

EMINENT  DOMAIN. 

Attomey*s  fees — how  computed,    p.  118. 

— —  what  is  effect  of  amount  of  recovery  in  determining,    p.  118. 

wlien  amount  awarded  not  excessive,    p.  113. 

EQUITY. 

Complainants — who  are  proper  parties,    p.  609. 

Complainants  having  conflicting  interest — when  rights  may  be  de- 
termined,   p.  609. 

Decree — ^when  not  vitiated  by  mere  informality,  p.  73. 

Jurisdiction — what  is  subject-matter  of.    p.  498. 

when  retained  to  administer  further  relief,     p.  406. 

when  retained  to  grant  specific  performance,    p.  406. 

Laches — ^when  claim  not  barred  by.    p.  199. 

Multifariousness — when  bill  to  redeem  from  mortgage  not  multifari- 
ous,   p.  609. 

Officers — ^when  court  has  no  jurisdiction  over  appointment  and  right 
to  office,    p.  498. 

Penalties — ^when  will  not  be  enforced  in.    p.  597. 

Political  controversies — ^when  Jurisdiction  not  taken  of.    p.  498. 

ESTATES  OF  DECEDENTS. 

Administrator — ^when  in  court  in  representative  capacity,    p.  289. 

when  not  in  legal  possession  of  securities,    p.  878. 

Advancement — ^when  contract  for,  construed  to  give  Probate  Court 

Jurisdiction,    p.  289. 

when  minor  heirs  not  estopped  from  asserting,    p.  289.  * 

Compensation — how  right  to,  determined,    p.  878. 

when  administrator  cannot  recover,    p.  378. 

Contract — ^when  evidence  sufficient  to  show  signing  of.    p.  289. 
Debts — ^how  administrator  claiming  property  as  mortgagee  brought 

in  as  party  in  action  to  sell  land  for.    p.  239. 
what  interest  of  intestate  in  land  may  be  sold  to  pay.    p.  239. 
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Election  of  remedies — when  election  by  administrator  not  fatal,  p.  289. 

Homettead — ^when  cannot  be  sold  for  debts,    p.  239. 

when  decree  ordering  sale  of  subject  to,  not  erroneous,    p.  239. 

Jury  trial—when  administrator  not  entitled  to  on  appeal  from  Pro- 
bate Ck)urt.    p.  289. 

New  trial — ^when  should  not  be  granted  in  connection  with  claim  re- 
garding advancements,     p.  289. 

Sale  of  homestead — ^when  decree  for  should  not  be  made.    p.  239. 

Title  to  aecuritu — when  administrator  under  no  obligation  to  begin 
action  to  determine,    p.  378. 

ESTOPPEI.. 

Advancement — ^when  minor  heirs  not  estopped  by  act  of  administra- 
tor from  assigning,    p.  289. 
Location  of  road — ^when  property  owner  estopped  to  complain,  p.  597. 
Ordinance — when  railroad  not  estopped  to  question  validity,    p.  167. 
Relocated  road — when  evidence  shows  estoppel  to  claim  that  line 

was  not  correct    p.  597. 
Btate — when  inapplicable  to.    p.  432. 

. 
EVIDENCE. 

Admiasion — what  constitutes  in  pleading  in  -a  former  trial,    p.  102. 
Compromise — when  evidence  of  admissible,    p.  229. 
Conclusion — ^when  question  improper  as  calling  for.    p.  574. 
Construction — when  evidence  inadmissible  in  aid  of.    p.  306. 
Coroner's  Jurp — ^when  verdict  of  admissible,    p.  218. 
Documentarjt—when  foundation  for  admission  need  not   be  laid. 

p.  27a 
Dramshops — ^when   evidence  of  other  sales   inadmissible,     p.   187. 
Exhibition  of  hone — ^when  permissible,    p.  539. 
Exhibition  of  injury — ^when  proper,    p.  83. 
Expert — ^when  conclusions  Incompetent    p.  370. 
when  inadmissible  as  to  cause  and  effect  of  other  explosions. 

p.  218. 

when  may  not  state  ultimate  fact    p.  370. 

when  unnecessary  to  determine  proximate  cause  of  death,    p. 

530. 
Intent  of  parties — when  evidence  admissible  to  show.    p.  306. 
Judicial  notice — ^when  not  taken  by  Appellate  Court  of  ordinances. 

p.  37. 

when  not  taken  of  railroad  conditions,    p.  167. 

Number  of  witnesses — when  may  be  considered  in  weighing,    p.  23. 

Objection — when  objection  based  upon  more  than  one  groynd.  p.  539. 

Opinions — ^what  facts  witness  may  not  express  upon.    p.  370. 

— ; —  when  improper,    p.  403. 

when  inadmissible  as  to  depreciation  in  value  by  vacation  of 

street,    p.  415. 
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Paper  used  to  refresh  recollection — ^wben  Incompet^it  as  erideiice. 

p.  403. 
Possession  of  personcUty-^wheia  title  presumed  from.  p.  378. 
Pleadings — when  admissible  in  another  case.    p.  45. 
Preponderance — what  constitutes,  p.    618. 

what  does  not  constitute,    p.  320. 

when  instruction  sufficient,    p.  530. 

when  not  determined  by  number  of  witnesses,    p.  320. 

^-^  when  number  of  witnesses  sufficiently  referred  to  in  instmc- 

tion.    p.  530. 
Presumptions — ^how  overcome  as  to  title  in  person  in  possession. 

p.  378. 
when  no  presumption  of  release  because  obligation  not  found. 

p.  289. 
Productiveness  of  soU — when  admissible,   p.  574. 
Protection  of  papers — when  may  be  required  as  to  copy  of  instrument 

sued  on.    p.  289. 
Railroad  conditions — when  not  Judicially  noticed,    p.  167. 
Release — when  no  presumption  of,  because  obligation  not  found,    p. 

289. 
Rules — when  properly  excluded,    p.  192. 
Secondary — when  admissible,    p.  289. 
Sufflciencu — when  sufficient  to  prove  facts,    p.  459. 
TelepJione  conversation — ^when  inadmissible,    p.  178. 
Uncertainty — ^when  statement  of  attorney  at  trial  constitutes  ad- 
mission of.    p.  306. 
Uncontradicted  testimony — ^what  weight  to  be  given  to.    p.  387. 
Veterinary  surgeon — when  may  not  express  opinion  as  to  how  horse 

broke  leg.    p.    370. 
Weight — ^testimony  of  Judge  as  to  non-judicial  acts.    p.  378. 
^—  when  province  of  Jury  to  determine,    p.  1. 
X-ray  pictures — when  explanation  proper,    p.  539. 
when  properly  admitted,    p.  509. 

EXCHANGE  OF  PROPERTY. 

Agency — when  evidence  shows,    p.  605. 

Breach  of  contract — when  action  not  maintainable,    p.  185. 

EXECUTION. 

Chattel  mortgages — when  not  entitled  to  priority  over.    p.  102. 
Fraudulent — when  is  presumptively   as  to  junior  executions  and 

writs,    p.  102. 
Homestead — ^when  remainder  in  land  subject  to,  may  be  sold.    p.  239. 
Interest  of  heir — when  may  be  sold  subject  to  homestead  of  wife. 

p.  239. 
Priority  of  lienr-how  lost.    p.  108. 
when  not  waived,    p.  102. 
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FEDERAL  EMPLOYERS*   LIABILITY  ACT. 
See  Master  and  Servant. 

FEES. 

Attorneys — how  computed  in  eminent  domain  proceedings,    p.  113. 

how  reasonable  value  of  services  determinable,    p.  113. 

what  is  effect  of  amount  of  recovery  in  eminent  domain  pro- 
ceedings in  determining,    p.  113. 
when  court  has  power  to  determine,    p.  113. 
when  evidence  insufficient  to  authorize  award  on  dissolution  of 
injunction,    p.  863. 

when  may  be  recovered  upon  dissolution  of  temporary  injunc- 
tion,   p.  863. 

when  properly  denied,    p.  358. 

Fees  and  Salaries  Act — how  construed,    p.  432. 

Perquisites — ^how  defined,    p.  432. 

what  constitutes  within  Fees  and  Salaries  Act.    p.  432. 

FIRE. 

Contributory  negligence — when  shown  in  failure  to  escape  from  burn- 
ing building,    p.  94. 

FORCIBLE  ENTRY  AND  DETAINER. 

Breach  of  lease — when  evidence  sustains  finding,   p.  593. 

when  instruction  not  erroneous  as  assuming,    p.  593. 

Instruction — when  sufficiently  presents  issues  of  fact.    p.  593. 
Judgment — ^when  form  of,  sufficient    p.  174. 

FRATERNAL  SOCIETIES. 
See  Insurance. 

FRAUD. 

Chattel  mortgages — ^when  are  fraudulent  as  to  creditors,    p.  102. 
Release — ^wh^i  burden  on  plaintiff  to  show.    p.  41. 

FRAUDS,  STATUTE  OF. 

Time  of  performance — ^when  contract  within  statute,    p.  27. 

when  expectation  of  parties  as  to,  not  controlling,    p.  27. 

when  test  as  to  possibility  of  governs,    p.  27  . 

GAMING. 
Evidence^when  sufficient  to  sustain  verdict,    p.  37. 

HOMESTEAD. 

De&lt— when  cannot  be  sold  for.    p.  289. 

Decree  for  sale — when  should  not  be  made.    p.  239. 
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Interest  of  heir — when  may  be  sold  oo  execution  subject  to  home- 
stead of  wife.    p.  230. 

Remarriage  of  widow — when  not  effective  as  abandonment  of  home- 
stead,   p.  239. 

Bale — when  decree  ordering  sale  of  homestead  not  erroneoua.   p.  239l 

when  invalid,    p.  65. 

when  remainder  in  land  subject  to  homest^d  may  be  sold. 

p.  239. 

HUSBAND  AND  WIFE. 

Abandonment — ^how  amount  of  penalty  determined,    p.  617. 

what  is  nature  of  proceeding,    p.  617. 

when  amount  of  penalty  in  discretion  of  court    p.  617. 

when  evidence  sustains  conviction,    p.  617. 

when  fixing  of  penalty  not  abuse  of  discretion,    p.  617. 

Assault  on  husband — when  loss  of  comfort,  society  and  friendship, 

not  an  element  of  damages  in  action  by  wife.    p.  399. 
Separate  maintenance — ^necessity  for  evidence  showing  that  parties 

are  living  apart    p.  20. 

wliat  is  effect  of  errors  on  trial  by  Jury,  etc.    p.  344. 

when  bill   sufficiently  alleges  that  parties  are  living  apart 

p.  20. 
when  evidence  insufficient  to  show  that  parties  are  living  apart 

p.  20. 
when  evidence  sufficient  to  sustain  verdict  on  appeal  for.  p.  344. 

INDICTMENT  AND  INFORMATION. 

Judipnent  on  some  counts — when  entry  of,  does  not  oust  Jurisdiction 
of  remainder,    p.  148. 

INFANTS. 
Protection  of  court — when  entitled  to.    p.  289. 

INJUNCTION. 

Actions  at  law — ^when  prosecution  of  should  not  be  restrained,  p.  607. 

Acts  pendente  lite — what  is  effect  of.    p.  363. 

Description  of  office  held — ^how  construed,    p.  493. 

Officers — how  allegation  as  to  nomination  of  another  person  for  ofllce 
by  mayor  construed,    p.  493. 

when  allegation  as  to  non-termination  of  office  is  a  oondoslon 

of  law.    p.  493. 

when  bill  to  restrain  removal  of,  tnsufficirat    p.  493. 

Pendente  lite — what  is  office  of.    p.  363. 

Solicitor's  fees— whAt  items  separable  in  computing,    p.  363. 

when  allowed  as  damages  upon  dissolution  of  tanporary  in- 
junction,   p.  363. 

when  decree  assessing  on  dissolution  of  tanporary  injunction 

reversed,    p.  363. 
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8olicitor*9  feet — when  evidence  insnfflclent  as  basis  for  awarding, 
p.  363. 

when  evidence  insufficient  as  basis  for  awarding,    p.  863. 

^— *  when  evidence  insufficient  to  authorize  assessment  on  dissolu* 
tion.    p.  363. 

when  fees  for  defending  snit  not  assessable  on  dissolnticm  of 

temporary  injunction,    p.  363. 

—  wh^i  may  be  recovered  upon  dissolution  of  temporary  injunc- 
tion,   p.  363. 

Violation — what  is  efTect  where  adverse  party  consents,    p.  806. 

INSTRUCTIONS. 
Agents — when  correct  as  to  personal  liability,    p.  518. 

when  instruction  properly  modified,    p.  518. 

Amount  of  recovery — when  erroneous,    p.  527. 

when  not  erroneous,    p.  680. 

when  not  prejudicial,    p.  536. 

Argumentative — when  not    p.  536. 

A8iault  and  hatteru— -when  misleading,    p.  390. 

Authority  of  agent — ^when  not  misleading,    p.  329. 

Automobiles — ^when  erroneous  as  to.    p.  509. 

Bad  counts — when  verdict  not  set  aside  because  of.    p.  539. 

Bastards — ^when  proper  as  to  immateriality  of  dates  of  intercourse. 

p.  656. 
Breach  of  lease — ^when  not  erroneous  as  assuming,    p.  683. 
Brokers — when  erroneous,    p.  385. 
Cause  of  death — when  not  erroneous,    p.  536. 
Contracts — when  improper  as  to  measure  of  damages  for  breach. 

p.  186. 

when  proper  as  to  nonacceptance  of  worlt.    p.  564. 

Contributory  negligence — when  erroneous,    p.  585. 
Damages — when  not  erroneous,    p.  509. 

when  proper  in  action  for  injury  to  land.    p.  574. 

Directing  verdict — when  must  contain  all  essential  fftcts.    p.  686. 

Dramshops — ^when  proper  on  exemplary  damages,    p.  187. 

Expert  witnesses — ^when  proper  as  to  consideration  of  testimony. 

p.  530. 
Farm  lease — when  issues  of  fact  sufficiently  presented  in  forcible 

entry,    p.  698. 
Incorrect  statement  of  law — ^when  refusal  proper,    p.  118. 
IrUoxicants — ^when  proper  as  to  effect  of  issuance  of  Federal  receipt. 

p.  137. 
Issues  and  evidence — ^when  properly  refused  as  not  passed  on.   p.  518. 
Matters  already  covered — ^when  refusal  proper,    p.  118. 
Misleading — ^when  properly  refused,    pp.  118,  211. 
MUigaiion  of  damages — ^when  properly  refused  in  action  under  Civil 

Damage  Act.    p.  187. 
Modiftcation^when  insertion  of  word  "may**   instead  of  "should** 

erroneous,    p.  605. 
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Negligence — when  properly  refused,    p.  1. 

Overflow — when  properly  refused  as  limiting  recovery  to  rental  value, 
p.  574. 

Pleading — when  not  improperly  refused  as  incomplete,    p.  344. 

Preponderance  of  evidence — when  number  of  witnesses  sufficiently 
referred  to.    p.  530. 

when  sufficient,    p.  530. 

Propriety  of  late — ^when  instruction  to  lury  not  to  consider  harm- 
less,   p.  536. 

when  instruction  to  Jury  not  to  consider  not  misleading,   p.  590. 

Province  of  jury — when  not  invaded,    p.  606. 

Proximate  cause  of  death — when  not  erroneous,    p.  530. 

Requested — when  refusal  proper,    p.  118. 

Second  reading — ^when  not  ground  for  reversal,     p.  118. 

Set-off — ^when  proper,    p.  564. 

Words  limiting  province  of  /iirtf— when  instruction  not  roidered  im- 
proper by.    p.  403. 

INSURANCE. 

Agent — when  evidence  of  statement  of  admissible  without  proving 
authority,    p.  370. 

—  when  has  power  to  waive  provisions  requiring  pnx^  of  loss, 
p.  394. 

Application — when  falsity  of  answer  must  be  pleaded  and  proved, 
p.  7. 

when  provision  requiring  good  health  and  acceptance  of  pre- 
mium not  condition  precedent,    p.  7. 

Arbitration — when  failure  to  demand  not  condition  precedoit.    p.  370. 

By-laws — when  after-enacted  by-laws  not  invalid,    p.  278. 

when  limitation  of  time  within  which  action  may  be  brougbt 

not  waived,    p.  278. 

when  members  of  society  bound  by  subsequently-enacted,     p. 

278. 

when  society  without  power  to  prevent  adoption  of  future  by- 
laws,   p.  278. 

when  subsequently-enacted  by-laws  admissible,    p.  278», 

when  subsequently-^iacted  by-laws  included  in  contract    p.  278. 

Conflict  of  laws — when  contract  not  governed  by  law  of  state  in 
which  benefit  society  originally  Incorporated,    p.  278. 

Health — when  insurer  not  liable  because  of  misrepresentations,  p.  75. 

when  liability  of  insurer  determinable  solely  by  health  of  in- 
sured,   p.  76. 

Incontestable  clause — how  construed,    p.  7. 

— -  what  is  effect  of.    p.  7. 

—  when  taking  effect  of,  not  postponed,    p.  7. 
Lightning—when  evidence  sufficient  to  establish  lack  of  value  of  horse 

after  injury  by.    p.  370. 
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when  evidence  sustains  finding  tliat  horse  was  killed  by.  p.  370. 
when  insurer  liable  for  loss  of  horse  killed  by  owner  because 
disabled  by.    p.  370. 


Premium — how  provision  for  extension  of  time  construed,    p.  7. 

when  return  of,  not  condition  precedent  to  making  d^ense. 

p.  76. 

—  wh^i  return  of,  prerequisite  to  defense,    p.  70. 
Proof  of  lo89 — ^how  agent  may  waive,    p.  394. 

wliat  constitutes  waiver,   p.  389. 

when  agent  lias  power  to  waive  conditions  requiring,    p.  394. 

when  clause  requiring  may  be  waived,    p.  394. 

when  incorrect  statement  as  to  loss  of  horse  by  lightning  does 

not  bar  recovery,    p.  370. 

when  instructions  not  prejudicial,    p.  370. 

— —  when  provisions  requiring  waiver  may  be  waived,    pp.  370,  394. 

when  waived,    p.  370. 

8u»pension — when  by-law  providing  for,  not  waived  by  acceptance  of 

assessments,    p.  278. 
Time  of  death — ^when  submission  of,  to  Jury  substantial  error,  p.  278. 

INTEREST. 

Pee$  and  Balariei  Act — how  construed  as  to  collection  of,  and  ac^ 

counting  for  interest  by  officer,    p.  432. 
Funds — ^wliat  is  custom  among  officers  regarding,    p.  432. 
Public  funds — ^how  liability  of  officer  for  interest  determined,    p.  422. 

what  is  nature  of  liability  of  officer  failing  to  pay.    p.  432. 

when  in  hands  of  officer  in  official  capacity,    p.  432. 

Public  moneys — ^what  is  nature  of  liability  of  officer,    p.  432. 
Unreasonable  and  vexatious  delau — ^what  does  not  constitute,    p.  518. 

—  when  interest  not  allowed  on  ground  of.    p.  518. 

—  when  question  for  Jury.    p.  618. 

INTERPLEADER. 

Decree— when  evidence  insufficient  to  support    p.  27. 
Recovery— whsit  essential  to.    p.  27. 

INTOXICATING  LIQUORS. 

See  also  Dbamshops. 
Title  to — when  passes,    p.  489. 

JOINT  ADVENTURES. 
Exchange  of  lands — when  evidence  insufficient  to  -support  a  verdict 

for  plaintiflT.    p.  211. 
Proceeds — when  action  at  la     maintainable  to  recover,    p.  212. 
when  evidence  sufficient  to  support  verdict  for  recovery  of. 

p.  212. 
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—  wben  statement  showing  gross  and  net  receipts  and  charges 
admissible  in  action  to  recover,    p.  212. 

JUDGMENT. 

A99ignfnent — ^wben  reassignment  properly  decreed  lu  specific  per- 
formance,   p.  406. 
Bill — wlien  may  be  maintained  to  enforce,    p.  609. 
Confesiian — when  immaterial  that  plaintiff  had  no  formal  notice 

staying  execution  and  granting  right  to  plead,    p.  427. 

when  may  be  set  aside  without  notice,    p.  427. 

when  showing  sufficient  to  set  aside,    p.  427. 

Joint — when  death  of  Judgment  debtor  Immaterial,    p.  325. 

Prior  po8$eiHon  under  claim  of  title — when  sufficient  to  maintain 

action,    p.  574. 
Res  adjudicata — ^when  evidence  not  incompetent  as  relating  to.  p.  45. 
when  Judgment  in  action  for  partition  not  as  to  distributees. 

p.  289. 

JURY. 

Appeal  from  Probate  Court — when  administrator  not  entitled  to  Jury 

trial  on.    p.  289. 
Bias — what  questions  proper  to  determine  existence  of.    p.  472. 
Challenge  to  array — when  properly  overruled  that  women  are  not 

included  in  list.    p.  472. 
Criminal  cases — right  to  trial  by.    p.  472. 
Examination — ^when  proper  as  ground  for  cause  or  peremptory  chal* 

lenge.    p.  472. 

when  reasonable,  should  be  allowed,    p.  472. 

List — when  names  of  women  properly  omitted,    p.  140. 

Method  of  procuring — when  question  not  preserved  for  review,     p. 

137. 
Peremptory  challenge — when  not  reversible,    p.  536. 

when  right  to,  does  not  exist    p.  536. 

when  trial  court  may  permit    p.  536. 

Right  of  examination — when  abridgment  of  not  erroneous,   p.  472. 
Selection — when  failure  to  comply  with  statute  harmless,    p.  63d. 

JUSTICES  OF  THE  PEACE. 

Appeal — ^when  appeal  does  not  lie  from  verdict    p.  569. 

when  cannot  be  prosecuted,    p.  569. 

when  Circuit  Court  may  force  compliance  with  statute  regard- 
ing,   p.  396. 

when  court  has  no  Jurisdiction  to  enter  Judgmrat    p.  569. 

when  no  Jurisdiction  because  no  Judgment  entered,    p.  569. 

when  properly  dismissed  for  failure  to  file  new  bond.    p.  396. 

when  right  exists,    p.  569. 

when  should  be  dismissed,    p.  569. 

Bond — when  appeal  not  perfected  for  want  of.    p.  396. 
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Judgment — what  are  requisites  of.    p.  569. 

Transcript — wbeo  appeal  not  perfected  for  want  of.    p.  396w 

LANDLORD   AND   TENANT. 

Breach  of  lease — when  evidence  shows,    p.  593. 

—  when  instruction  not  erroneous  as  assuming,    p.  598. 

Breach  of  lease  by  lessor — what  is  measure  of  damages,    p.  527. 

Crops — when  tenant  may  sue  for  injury  to.    p.  574. 

Evidence — when  inadmissible  as  to  rental  value  of  house  as  dis- 
tinct from  land.    p.  527. 

Farm  lease — when  instruction  In  forcible  entry  suflSciently  presents 
issues  of  fact.    p.  593. 

Forfeiture — when  offer  of  payment  sufficient  to  prevent    p.  174. 

Injury  to  land — what  is  measure  of  damages  in  action  by  landlord, 
p.  574. 

Instructions — when  question  of  tenancy  need  not  be  considered  in 
action  for  overflow,    p.  574. 

Interrogatories — when  erroneous  as  to  rental  value  of  land.    p.  527. 

Possession — ^when  lessee  entitled  to.    p.  527. 

Possession  and  quiet  enjoyment — what  constitutes  breach  of  implied 
covenant,    p.  527. 

Possession  by  third  person — when  question  for  jury.    p.  527. 

Prior  l6a«e— when  question  as  to  existence  of  for  jury.    p.  527. 

Rent — ^when  payment  of  arrears  prevents  forfeiture,   p.  174. 

LIMITATION  OF  ACTIONS. 

Amendments — ^when  barred,    p.  285. 

Mandamus— -when  limitation  applicable,    p.  199. 

Municipal  corporations — when  action  against  not  barred,    p.  286. 

MANDAMUS. 

Anstoer — ^when  insufficiency  of  municipal  fund  must  be  interposed  in. 
p.  199. 

Bridges — when  improperly  granted  to  compel  county  to  aid  In  con- 
struction of.    p.  452. 

Corporate  stock — when  validity  of  assignment  not  considered,   p.  449. 

Existence  of  other  remedy — when  not  ground  for  denial  of  writ 
p.  445. 

Limitation  of  actions — when  limitation  applicable,    p.  199. 

Matter  involved — when  must  be  substantiaL    p.  449. 

Moot  question — when  presented,    p.  449. 

Nature  of  right — what  necessary  to  granting  of  writ   p.  449. 

Petition — when  matters  not  alleged,  relate  to  matters  of  form  not 
reachable  by  general  demurrer,    p.  199. 

Transfer  of  stock — when  court  without  power  to  require  two  trans- 
fers of  same  stock,    p.  449. 

when  lies  to  compel,    p.  445. 
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MASTER  AND  SERVANT. 

Aisumption  of  risk — when  risk  assumed,    p.  429. 
Contributory  negligence — what  constitutes,    p.  129. 

when  evidence  shows  on  part  of  crossing  flagman,    p.  129. 

when  nature  of  servant's  employment  to  he  considered,  p.  129. 

when  question  for  Jury.    p.  129. 

Cro$$ing  flagman — when  evidence  shows  contributory  negligence  on 

part  of.    p.  129. 
Derailment  of  motor  car — when  evidence  insufficient  to  sustain  ver- 
dict   p.  560. 
Electrical  appliances — when  evidence  insufficient  to  establish  ne^i- 

gence  in  management  or  construction,    p.  94. 
Federal  Employers*  Ldahility  Act — ^how  limited,    p.  539. 

wliat  counts  declaration  may  contain,  p.  539. 

when  admission  of  foreign  law  reversible,    p.  539. 

when  assumed  risk  available,    p.  429. 

when  defendant  need  not  object  because  declaration  contains 

several  counts,    p.  539. 

when  employee  deemed  to  rely  upon.    p.  539. 

when  engagement  in  interstate  commerce  question  for  Jury. 

p.  539. 
when  instruction  as  to  liability  under  Federal  and  State  statute 

erroneous,    p.  539. 

when  offers  exclusive  remedy,    p.  639. 

when  prima  facie  case  of  engagement  in  interstate  commeroe 

made.    p.  539. 
when  question  as  to  engagement  in  interstate  commerce  for 

court    p.  539. 

when  question  of  liability  properly  submitted  to  Jury.    p.  539. 

when  remedy  exclusive,    p.  539. 

when  State  statute  incompetent  as  evidence,    p.  539. 

when  switchman  assumes  risk  of  Jumping  from  car  to  avoid 

collision,    p.  429. 
Fire — when  evidence  sufficient  to  repel  assumption  that  use  of  power 

involved  danger  from  fire.    p.  94. 
when  evidence  sustains  finding  of  contributory  negligence  in 

failing  to  escape  from  burning  building,    p.  94. 
when  occurrence  of,  does  not  create  presumption  of  negligence. 

p.  94. 
Miners — see  Mines  and  Minbbals.  - 
Negligence — ^when  rules  and  customs  to  be  considered  in  determining. 

p.  129. 
Peremptory  instruction — when  properly  refused,    p.  539. 
Res  ipsa  loquitur — when  doctrine  inapplicable,    p.  94. 
Rules — ^when  evidence  of  properly  excluded,    p.  192. 
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MECHANICS'  LIENS. 

Material-men— when  protected  by  notice  of  claim  furnished  to  owner 
by  contractor,    p.  336. 

Notice  of  cUUmr—whea  sufficient    p.  336. 

Payments  to  contractor— when  not  available  against  subcontractor, 
p.  836. 

Statement  of  daimr-whtit  is  effect  of  payment  to  contractor  without 
receiving,    p.  336. 

when  owner  may  rely  on,  as  against  subcontractor,    p.  336. 

— —  when  subcontractor's  lien  not  defeated  failure  of  owner  to 
obtain  from  contractor,    p.  336. 

Statutes — ^how  construed,    p.  336. 

— —  necessity  for  following,    p.  336. 

Subcontractors — when  duty  of  to  see  that  notice  furnished  by  con- 
tractor is  complete,    p.  336. 

MINES  AND  MINERALS. 

Contributory  negligence — when  not  a  defense,    p.  218. 

Damages — when  not  insufficient,    p.  182. 

Exceptions — when  expert  testimony  inadmissible,    p.  218. 

Explosions — when  evidence  supports  finding  that  failure  to  sprinkle 
roadway  was  cause,    p.  218. 

FaU  of  rock — ^when  evidence  supports  verdict  for  plaintiff,    p.  192. 

Props — ^when  evidence  sufficient  to  show  failure  to  supply,    p.  192. 

Rules — when  evidence  of,  properly  excluded,    p.  192. 

Shot  flrers — when  provisions  of  statute  applicable  to.    p.  218. 

Sprinkling  or  spraying  roadways — when  failure  to  comply  with  stat- 
ute wilful,    p.  218. 

Statutory  regulations — ^when  failure  to  comply  with  deemed  wilfuL 
p.  218. 

MORTGAGES. 

Agreement  to  reconvey — ^when  constitute  single  transaction  with  deed. 

p.  600. 
—  when  does  not  make  transaction  mortgage,    p.  609. 
Bill  to  redeem — when  not  multifarious,    p.  609. 
Deed — when  intended  to  secure  indebtedness,    p.  609. 
Deed  and  agreement  to  reconvey — ^when  constitute  single  transaction. 

p.  609. 

when  constitute  mortgage,     p.  609. 

Foreclosure  sale — when  grantee  of  purchaser  not  innocent  purchaser 

for  value,    p.  480. 
when  purchaser  entitled  to  reimbursement  for  taxes  paid  upon 

redemption,    p.  571. 
Innocent  parties  in  interest — when  subsequent  grantees  under  deed 

not.    p.  609. 
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Recanveyance^when  rights  of  graotor  not  cut  off  by  refusal  of. 

p.  609. 
Redemption — ^wben  agreement  for  extension  of  time  enforceable,    p. 

480. 
when  claimant  of  fund  properly  allowed  to  appear  and  answer 

bill  to  redeem,    p.  571. 
when  decree  does  not  require  paym^t  of  excessive  amount. 

p.  571. 
when  evidence  shows  oral  agreement  for  extension,    p.  480. 


-  when  right  to  redeem  begins,    p.  571. 

-  when  time  allowed  by  decree  not  shortened,    p.  571. 


Release — ^when  parol  evidence  admissible  to  show  that  deed  is.  p.  574. 

MUNICIPAL  CORPORATIONS. 
Negligence  of  iervanta — when  not  liable  for.    p.  195. 

MUNICIPAL  COURT  OF  CHICAGO. 

Action  for  penaUg — when  motion  for  rule  requiring  filing  of  more 

specific  statement  necessary,    p.  87. 
Violation  of  ordinances — when  complaint  sufficient    p.  37. 

NEGLIGENCE. 

Burden  of  proof — ^when  on  plaintiff,    p.  94. 
Contributory— whBit  constitutes,    pp.  94,  303,  346. 
— --  when  evidence  sustains  finding  against,    p.  360. 

when  question  for  jury.    pp.  81,  248,  360. 

Counties — when  not  liable  for  negligence  of  officers  or  servants. 

p.  196. 
Essentials — ^what  constitute,    p.  248. 

Instructiohs — ^when  not  prejudicial  as  ignoring  issue,    p.  360. 
Municipal  corporations — when  not  liable  *for  negligence  of  servants. 

p.  196. 
Ordinary  care — ^what  constitutes,    p.  248. 
Oumer  of  premises — ^when  not  liable  for  Injuries  to  person  entering 

by  permission  only.    p.  360. 
Person  entering  premises — when  not  mere  licensee  without  invitation. 

p.  86a 

Proximate  cause — ^what  constitutes,    p.  630. 
Res  ipsa  loquitur — what  is  doctrine  of.    p.  94. 

when  doctrine  of  inapplicable,    p.  94. 

Variance — ^when  not  shown  as  to  place  where  injury  was  sustained, 
p.  860. 

NEGOTIABLE  INSTRUMENTS. 

Bona  fide  purchaser — when  holder  presumed  to  be.    p.  178. 
Consideration — when  burden  of  proving  illegal,  on  defendant    p.  178. 

when  evidence  inadmissible  to  show  illegality,    p.  178. 

when  evidence  insufficient  to  show  illegality,    p.  178. 
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Defense — when  burden  on  defendant  to  establish,    p.  620. 

Forged  Hgnaturea — when  evidence  of  adding  of  Immaterial,    p.  825. 

JoitU  cause  of  action — ^when  must  be  proved  as  alleged,    p.  825. 

Joint  liability — when  proof  of  required,    p.  825. 

Payment — ^wliat  not  evidence  of  authority  to  receive;    p.  601. 

when  Agent  to  collect  Interest  not  authorized  to  collect  prind* 

pal.    p.  601. 

when  broker  selling  note  not  agent  to  receive,    p.  601.   . 

when  duty  of  person  making  to  ascertain  authority,    p.  601. 

when  evidence  insufficient  to  establish  agency  to  accept    p.  601. 

when  evidence  Insufficient  to  establish  ratification  of  unauthor- 
ized,   p.  601. 

when  person  not  in  possession  not  agent  to  accept,    p.  601. 

when  principal  bound  by  act  of  third  person  In  receiving,  p.  601. 

Persons  severally  liable^— when  cannot  be  Joined  in  one  suit    p.  825. 

Pleading — when  special^  plea  in  bar  sufficient    p.  427. 

Prima  facie  case — what  constitutes,    p.  620. 

when  made  by  introduction  of  note.    p.  178. 

Set-off — ^when  finding  against,  sustained,    p.  620. 

Beitlement — ^when  evidence  sustains  finding  against,    p.  216. 

NEW  TRIAL. 

Evidence — when  not  allowed  on  ground  that  verdict  against,    p.  248. 
when  pr<^)erly  denied  because  verdict  not  against   manifest 

weight  of.    p.  248. 
Oranlted — when  should  be.    p.  289. 

when  should  not  be.    p.  289. 

ye%Dly^iscovered  evidence— necessity  for  affidavit  supporting  motion. 

p.  28. 

when  evidence  supporting  motion  for,  Insufficient,    p.  28. 

Verdict — ^when  not  set  aside  as  against  evidence,    p.  412. 

NOTICE. 
Court  proceedings — when  party  compelled  to  take  notice  of.    p.  427. 

OFFICERS. 

City  marshal — what  is  nature  of  office,    p.  493. 
Contracts — when  not  liable  on  Invalid,    p.  508. 

when  not  personally  liable  on.    p.  506. 

Fees,  perquisites  and  emoluments — what  constitutes,    p.  482. 
Interest  on  public  funds — ^what  Is  custom  among  officers  regarding. 

p.  482. 

when  in  hands  of  officer  In  official  capacity,    p.  432. 

Interest  on  public  money — ^what  is  nature  of  liability,    p.  432. 
Nontermination — when  allegation  as  to,  is  a  conclusion  of  law.    p. 

498. 
i^emoi^ed— how.    p.  498. 
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Retention  of  public  funds — when  not  guilty  of  bad  faltb.    p.  432. 
Trespataert — ^when  are.    p.  102. 

PARENT  AND  CHILD. 

Advancement — what  la  effect  of  contracts  for.    p.  289. 

when  Immaterial  whether  contract  provides  for  advancement 

or  debt    p.  289. 

when  minor  heirs  not  estopped  from  asserting,    p.  289. 

Contract  regarding  inheritance — what  are  powers  of  father,    p.  289. 
Di8trihute&8  share— power  to  make  contract  with  ancestor  regarding. 

p.  289. 

PARTIES. 

AdnUtUstrator — when  In  court  In  representative  capacity,    p.  239. 
Character  %n  which  party  acts — ^how  determined,    p.  239. 
Sale  of  land  for  debts — ^how  administrator  claiming  property  as  mort- 
gagee brought  In  as  party,    p.  239. 

PAWNBROKERS. 

Property  of  another — when  owner  must  pay  or  tender  amount  due 
as  prerequisite  to  replevin,    p.  398. 

PAYMENT. 

Authority  to  receive — ^what  not  evidence  of.    p.  001. 

Broker  selling  note — vrhea  not  agent  to  receive,    p.  001. 

Note — ^when  person  not  In  possession  not  agent  to  accept,    p.  001. 

Ratification  of  unauthorized — ^when  not  shown,    p.  OOL 

PENALTIES. 

Equity — when  not  enforced  In.    p.  597. 

Ordinance — when  not  Invalidated  by  provision  for  daily  poialty. 
p.  107. 

PLEADING. 

Amendment — how  question  as  to  whether  new  cause  of  action  set  op 

determined,    p.  235. 

when  barred  by  limitations,    p.  235. 

Conclusions — when  ground  for  demurrer,    p.  195. 

Declaration — ^when  insufficient  to  aver  duty.    p.  235. 

-—  when  original  abandoned,    p.  235. 

when  sufficiently  alleges  negligent  operation  at  excessive  speed. 

p.  248. 
Demurrer — ^what  admitted  by.    p.  427. 

what  is  office  of.    p.  195. 

when  allegations  of  fact  disregarded,    p.  195. 

when  matters  of  form  not  questioned  by  generaL    p.  199. 

Evidence — when  pleadings  admissible  in  another  case.    p.  46. 
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Former  Irtol— what  constittites  an  admission  in.    p.  102. 

General  <««iie^what  is  effect  of,  in  action  for  negligent  injuries. 

p.  4fi9. 

when  sufficient,    p.  889. 

Joinder  of  issue — how  waived,    p.  389. 

Place  of  accident — when  declaration  describing  sufficient    p.  88. 

Pleas — when  in  writing  waived,    p.  889. 

Special  pleas — what  questions  demurrer  to  raises,    p.  427. 

when  not  necessary  that  all  special  pleas  in  bar  be  sufficient. 

p.  427. 
Variance — when  fatal,    p.  889. 

when  not  materiaL    p.  118. 

when  not  shown  as  to  place  where  injury  was  sustained,    p.  860. 

when  peremptory  instruction  properly  refused,    p.  248. 

when  question  for  Jury.    p.  118. 

when  shown  as  to  contract,    p.  889. 

when  waived,    p.  118. 

Verification — wh«i  unnecessary,     p.  427. 

Written — ^when  party  cannot  complain  of  unnecesary.    p.  289. 


PRINCIPAL  AND  AGENT. 

Act  of  third  person — when  principal  bound  by,  in  receiving  payment 

of  note.    p.  601. 
Acts  of  agent — when  principal  not  bound  by.    p.  829. 
Agent — when  instruction  as  to  personal  liability  of,  correct    p.  518. 

• when  person  liable  to  third  person  for  goods  purchased,  p.  518. 

when  personally  liable  to  third  person  on  contract    p.  518. 

Authority — when  agent  without  authority  to  sell  samples,    p.  829. 

when  burden  on  agent  to  show.    p.  518. 

when  duty  imposed  on  person  dealing  with  to  ascertain,    p.  829. 

when  instruction  not  misleading,    p.  829. 

when  instruction  properly  modified,     p.  518. 

when  purchaser  charged  with  notice  as  to  lack  of.    p.  829. 

when  purchaser  from  agent  not  negligent  in  ascertaining  want 

of.    p.  829. 
when  question  as  to  prudence  exercised  to  ascertain,  a  question 

for  Jury.    p.  829. 
Breach  of  contract — when  ag^it  not  liable  for.   p.  889. 
Drawing  check  payable  to  agent — when  not  negligent    p.  829. 
Exchange  of  land — ^when  evidence  establishes  agency,    p.  605. 
Payment — what  not  evidence  of  authority  to  receive,    p.  601. 

when  agent  has  implied  authority  to  receive,    p.  829. 

when  agent  has  no  authority  to  collect  principal,    p.  601. 

when  broker  selling  note  not  agent  to  receive,    p.  601. 

when  duty  of  person  making,  to  ascertain  authority,    p.  601. 

when  evidence  insufficient  to  establish  agency  to  accept    p.  601* 
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Relocated  road — when  person  estopped  to  claim  tbat  line  was  not  cor- 
rect   p.  597. 

SALES. 

Acceptance  or  reiectton— what  is  reasonable  time.    p.  387. 
Compliance  toUh  contract — ^when  sending  of  check  in  payment  not  a 

waiver  of.    p.  387. 
Contract — ^when  divisible,    p.  387. 

Cropt — ^when  manual  possession  by  purchaser  not  necessary,    p.  102. 
DeHverp — what  constitutes,    p.  518. 

when  evidence  establishes,    p.  518. 

Intoxicant9 — when  title  to  liquor  passes,    p.  489. 
Purchaser — when  may  reject  goods,    p.  887. 
Rejection — what  is  not  unreasonable  delay,    p.  887. 

SEPARATE  MAINTENANCE. 
See  Husband  and  Wife. 

SET-OFF  AND  RECOUPMENT. 

Expense  of  correcting  defects — when  may  be  recouped  in  action  by 

subcontractor,    p.  564. 
Instruction — when  proper,    p.  564. 
Set-off — when  Judgment  for,  properly  entered,   p.  88. 

SPECIFIC  PERFORMANCE. 

Contract — ^when  evidence  shows  that  Judgment  was  not  used  as  con- 
templated in.   p.  406. 

when  necessary  that  bill  allege  conversation  taking  place  after 

execution  of.    p.  406. 

Corporate  stock — when  agreement  for  delivery  of  additional  shares 
too  uncertain  to  be  enforceable,    p.  406. 

when  decree  requiring  delivery  of  specified  number  of  slutres 

erroneous  on  complainant's  theory,    p.  406. 

when  delivery  of  stock  having  no  market  value  compelled,  p.  406. 

when  equity  will  compel  delivery  of.   p.  406. 

when  evidence  insufficient  to  sustain  claim  in  bill  for  additional 

shares,    p.  406. 

Judgment — when  reassignment  properly  decreed,    p.  406. 

Jurisdiction — when  retained  to  grant  r^ief.    p.  406. 

Oral  contract — ^when  equity  will  not  enforce,    p.  406. 

» 

STATUTES. 

Custom  inconsistent  ir<</i— when  disregarded,    p.  482. 
Punctuation — ^what  is  effect  of,  in  construing,    p.  346. 
Re-enacted  statutes — ^when  construction  of  previous  statutes  controll- 
ing,   p.  452. 
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when  presumed  Leglslatare  had  In  mind  constmction  placed 
npon  previous  statutes,    p.  452. 
Words  0/— when  not  departed  from.    p.  452. 

STIPULATIONS. 

Final  judgment  a$  to  right  of  action — when  stipulation  construed  as 
securing,    p.  415. 

STREET  RAILROADS. 

Alighting — ^when  evidence  shows  injuries  result  of.    p.  822. 
Contributory  negligence — what  constitutes,    p.  803. 

when  driver  crossing  in  front  of  car  guilty  of.   p.  306. 

when  evidence  insufficient  to  warrant  finding  of  lack  of.    p.  803. 

Crossings — ^what  care  required  in  operation  of  cars  at.    p.  808. 
when  motorman  presumed  to  know  possible  presence  of  vehicles 

at.    p.  303. 
Drivers  of  vehicles—degree  of  care  to  be  exercised  by.    p.  808. 
Expenses — when  instruction  as  to  lack  of  proof  of  properly  refused. 

p.  322. 
'Negligence — when  evidence  insufficient  to  show.    p.  303. 
Operation  of  car — what  degree  of  care  required  at  place  other  than 

usual  crossing,    p.  303. 
Signals — ^when  necessary,    p.  303. 
Wilful  and  wanton  conduct — when  evidence  insufficient  to  establish. 

p.  303. 

TENDER. 

Maker  of — ^when  presumed  able  to  pay  amount  at  time  of  hearing, 
p.  671. 

TRESPASS. 

Action — when  possession  of  personalty  sufficient  to  maintain,    p.  102. 
Officer  taking  personalty — when  a  trespasser,    p.  102. 
Personal  property — what  constitutes,   p.  102. 
Subsequent  trespassers — when  action  lies  against    p.  102. 
Trustee  in  bankruptcy — when  becomes  a  trespasser  on  taking  person- 
alty from  officer,    p.  102. 

TRIAL. 

Admission  by  coflll«e^— what  is  as  to  uncertainty  of  contract  p.  306. 
Conflicting  evidence — when  province  of  Jury  to  weigh,    p.  1. 
Directed  verdict — what  is  effect  of  motion  at  close  of  all  evidence. 

p.  iia 

when  erroneous,    p.  81. 

when  evidence  insufficient  to  warrant,    p.  329. 

when  improper,    p.  415. 

when  motion  for,  waived,    p.  118. 
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when  motion  properly  denied,    p.  118. 

Evidence—when  province  of  Jary  to  weigh,    p.  1. 

Exhibition  of  injurp—whea  proper,    p.  83. 

General  verdict — when  cannot  accompany  special  verdict,    p.  262. 

Interrogatories — when  erroneous  as  to  rental  value  of  land.    p.  527. 

Jatues — when  jury  must  adhere  to.    p.  698. 

Number  of  witnesses — when  burden  of  showing  unreasonable  on  ob- 
jecting party,    p.  113. 

Objection  to  evidence — when  objection  to  admission  of  State  statute 
based  upon  more  than  one  ground,    p.  539. 

Peremptory  instruction — when  properly  refused,    p.  589. 

when  properly  refused  on  ground  of  variance,    p.  248. 

Physical  examination — when  error  to  refuse,    p.  83. 

Province  of  jury—'when  weighing  conflicting  evidence  is.    p.  518. 

Question  for  fury — when  cause  of  overflow  is.    p.  574. 

when  contributory  negligence  is.    pp.  81,  248. 

when  evidence  raises,    p.  81. 

when  presented,    p.  593. 

when  speed  is.    p.  81. 

when  sufllclency  of  evidence  is.    p.  585. 

when  weight  of  conflicting  evidence  is.    p.  822. 

when  weight  of  testimony  is.    pp.  23,  516. 

Question  of  fact — when  arises  for  Jury.    p.  329. 

Special  verdict — act  authorizing,  declaratory  of  common  law.  p.  262. 

how  findings  as  to  earning  capacity  construed,   p.  262. 

what  are  requisites,    p.  262. 

what  facts  need  not  be  found,    p.  262. 

what  findings  must  contain,    p.  262. 

when  cannot  accompany  general  verdict    p.  262. 

when  finding  that  evidence  prima  facie  sufficient  to  establish 

facts  is  insufficient,    p.  262. 

when  must  find.    p.  262. 

when  not  aided  by  intendment,    p.  262. 

when  permissible  in  compensation  proceedings,    p.  262. 

when  sufficient    p.  262. 

Verdict — when  not  set  aside  because  of  instruction  on  fact  counts, 
p.  539. 

Witnesses — when  court  has  power  to  limit  number,   p.  113. 

TROVER  AND  CONVERSION. 

Pawned  property — when  owner  of  must  pay  or  tender  amount  due  as 
prerequisite  to  action,    p.  398. 

VENDORS  AND  VENDEES. 

Exchange  of  property — when  action  for  breach  of  contract  not  main- 
tainable,   p.  185. 
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VBEDICTS. 

EwceMBive—when  $250  not    pw  86a 

wh^d  $660  not.    p.  674. 

wh^  $3,000  not    p.  680. 

when  $4,600  not    p.  686. 

whai  $6,000  not    pp.  822,  469. 

when  $14,000  not    p.  192. 

Special — what  facts  need  not  be  f oond.    p.  262. 

when  finding  that  evidence  prima  facie  sufficient  to  establish 

facts  is  insufficient    p.  262. 

WATERS  AND  WATER  COURSES. 

Crop$ — when  tenant  may  sue  for  injury  to.   p.  674. 

Damages — when  not  excessive,  p.  674. 

Evidence— wh&i  admissible  as  to  productiveness  of  soiL    p.  674. 

Instructiona — ^when  limiting  recovery  to  rental  value  properly  refused. 

p.  674. 
Measure  of  damages — ^what  is,  in  action  by  landlord,   p.  674. 

when  instruction  proper,    p.  674. 

Overflow — when  damages  recoverable  by  occupant  of  land,    p,  674. 

when  evidence  sufficient  as  to  cause,    p.  674. 

when  question  for  Jury  as  to  cause,    p.  674. 

Ownership  of  land — when  evidence  sufficient  to  prove,    p.  674. 
Person  in  possession — ^what  has  sufficient  title  to  maintain  action  for 

damages,    p.  674. 
Tenancy— when  question  of,  need  not  be  considered  in  instructiona 

p.  674. 

WITNESSES. 

Bastardy  pro«ecutioiir--credibility  of  witnesses,    p.  666. 

Credibility— how  determined,    p.  480. 

what  is  province  of  Jury  as  to.    p.  23. 

when  determined  by  opportunity  for  observation,    p.  320. 

Credibility  of  accused — when  for  Jury.    p.  442. 

Cross-emanUnation — what  scope  allowed  in  cross-examination  of  de- 
tectives,   p.  472. 

when  error  to  unduly  restrict  examination  of  hostile  witnesses. 

p.  472. 

when  improper  to  exclude  evidence  which  may  be  used  as  basis 

for  impeachment    p.  472. 

Demeanor — what  is  effect  of.   p.  442. 

Detective— how  weight  of  testimony  determined,    p.  616. 

when  credibility  of,  for  Jury.    p.  442. 

when  latitude  allowed  in  cross-examination  of.    p.  472. 

Evidence — when  competent,    p.  472. 

Names — when  failure  of  prosecution  to  furnish  harmless,    p.  140. 
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Number—when  court  has  power  to  limit    p.  113. 

when  preponderance  of  evidence  not  determined  by.    p.  320. 

who  lias  burden  of  showing  unreasonableness,    p.  113. 

Paper  used  to  refresh  recollection — ^when  incompetent  as  eyidenca 

p.  408. 
Parties  defendant — when  incompetent  to  deny  signature  to  contract 

with  decedents,    p.  289. 
Questions — when  improper  as  calling  for  conclusion,    p.  574. 

when  objectionable  in  form.    p.  1. 

Weight  of  testimonu — when  question  for  Jury.    p.  516. 
Written  statement — when  may  be  cross-examined  as  to.    p.  539. 

WORDS  AND  PHRASES. 

"Access** — what  synonymous  with.    p.  415. 
*'Chief  of  police** — how  construed,    p.  493. 

City  marshal — ^how  construed,    p.  493. 

Egress** — ^how  defined,  p.  415. 

Fees,  perquisites  and  emoluments** — how  construed,    p.  432. 

Ingress** — how  defined,    p.  415. 
**May** — ^when  synonymous  with  "should."    p.  605. 
"Personal  property** — how  defined,    p.  378. 
"Should** — when  synonymous  with  "may."    p.  005. 

Suit  or  proceeding  at  law  or  in  chancery** — ^how  defined,    p.  262. 


«« 

<« 


(* 


WORKMEN'S  COMPENSATION. 

Acts  outside  course  of  employment — when  not  compensable,   p.  346. 

Appeal — bright  of,  from  Judgment  on  trial  de  novo  from  the  drcnit 
Ctourt    p.  262. 

when  no  right  of,  to  Appellate  Court  from  proceedings  by  arbi- 
trators,   p.  262. 

Appeal  to  Circuit  Court — ^how  trial  de  novo  conducted,    p.  262. 

what  is  procedure  on  trial  de  novo.    p.  262. 

wh^i  trial  de  novo  is  a  "suit  or  proceeding  at  law  or  In  chan- 
cery."   p.  262. 

Average  earnings — when  evidence  insufficient  to  support  findings  as 
to  capacity  before  accident,    p.  262. 

—  when  findings  as  to  before  and  after  injury  essentiaL    p.  262. 

Contribution  to  support  of  parents — how  construed  relative  to.    p.  846^ 

what  constitutes,    p.  346. 

Contributory  negligence — what  is  effect  of,  on  right  to  recover,    p.  346b 

when  recovery  not  defeated  by,  although  proximate  cause  of 

injury,    p.  346. 

Course  of  employment — when  employee  putting  head  out  of  moving 
elevator  engaged  in.    p.  346. 

Disability  of  employee— when  question  properly  submitted  to  Jury, 
p.  262. 
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Earning  capooiit^— what  must  be  basis  of  findings,    p.  202. 

-»»  when  buMen  on  plaintiff  to  show,    p.  262. 

-^^  when  evidence  insufficient  to  sustain  finding  as  to.    p.  262. 

Earning  poii7er— when  properly  computed,    p.  846. 

HabUa  of  employee — when  evidence  of  admissible,    p.  846. 

JncapacUu — when  employee  mliy  recover  compensation  from  time  of 
incapacity  to  end  of  period,    p.  262. 

Negligence— what  is  effect  of  lack  of,  on  right  to  recover,    p.  846. 

Parentn — ^when  son  contribates  to  support  6f.    p.  846. 

PaymeniB  made  to  employee — when  should  be  deducted  in  fixing  com- 
pensation,   p.  262. 

Aetotiofiafcip— when  substantial  damage  presumed  from.    p.  846. 

Special  verdict — ^how  findings  as  to  ability  to  earn  construed,    p.  262. 

what  mast  be  basis  of  findings  in,  as  to  earning  capacity,  p.  262. 

when  permissible,    p.  262. 

Wages  received  after  injury — when  should  not  be  deducted  in  fixing 
amount  of  disability  payments,   p.  262. 
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